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PREFACE 

TO    THE    FIFTEENTH    EDITION. 


In  this  Edition  the  principal  alterations  in  the 
text  are  those  rendered  necessary  by  the  changes 
made  in  law  and  practice  since  the  publication  of 
the  last  Edition,  especially  by  the  KSettled  Land 
x\ct,  1882,  the  Conveyancing-  Act,  1882,  the 
Married  Women's  Property  Act,  1882,  the  Agri- 
cultm'al  Holdings  Act,  1883,  and  the  Yorkshire 
Registries  Act,  1884.  Besides  these  alterations, 
the  Editor  has  added  the  notes  on  the  intro- 
duction of  feudal  tenures  (p.  3,  n.  (*/)),  the  classi- 
fication of  property,  as  real  or  personal  (p.  14, 
n.  (c)),  the  introduction  of  hereditary  estates 
(p.  21,  n.  (e)),  and  the  difference  between  the 
riglits  of  trustee  and  cestui  (j[ue  trust  (p.  103, 
n.  {>/) ).  The  additional  pages  (i)p.  145 — 148) 
relating  to  tlie  early  histor}'  of  free  tenure  are  the 
Editor's.      And    the    account    here   iiiven  i>i   the 
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origin  of  copyhold  estates  (pp.  403-^410),  wliicli 
now  appears  for  the  first  time,  was  entirely 
written  by  him.  The  paragraph  (pp.  523 — 525) 
on  mortgages  of  land  in  ]\Iiddlesex  or  Yorkshire 
is  also  new. 


7,  Stone  Buildings,  Lincoln's  Inn, 
llh  Mai/,  1885. 


PREFACE 

TO    THE    FOURTEENTH    EDITION. 

♦ ' 

In  this  Edition  the  alterations  which  have  taken 

j)lace  in  the  law  since  the  publication  of  the  last 

Edition  have  been  incorporated  in  the  text.     The 

work  of  prej)aring  this  Edition  was  not  commenced 

until  after  the  Author's  death ;  and  I  alone  am 

responsible  for  all  alterations  in,  and  additions  to, 

the  text  of  the  last  Edition.     For  my  own  part, 

I  should  have  preferred  to  preserve  a  distinction 

between  the  original  text  of  the  Author,  and  all 

new  matter  of  my  own,  by  inclosing  the  latter 

within  brackets ;    but  I  do   not   think  that  this 

plan  is  advisable  in  a  book  intended  for  students. 

The  principal  additions  are  those  dealing  with  the 

changes  in  the  law  made  by  the  Conveyancing 

and  Law  of  Property  Act,  1881.     In  particular, 

the  last  Chapter  (Part  VI.)  is  entirely  my  own. 

I  can  only  hope  that  the  value  of  my  late  father's 

AVork  has  not  been  impaired  by  my  treatment 

of  it. 

T.  CYPHIAN  WILLIAMS. 


1,  Stone  Buildings,  Lincoln's  Inn, 
April,  1882. 


PREFACE 

TO    THE    FIRST    EDITION. 


The  Author  had  rather  that  the  following  pages 
should  speak  for  themselves,  than  that  he  should 
speak  for  them.  They  are  intended  to  supply, 
what  he  has  long  felt  to  be  a  desideratum^  a  First 
Book  for  the  use  of  students  in  conveyancing,  as 
easy  and  readable  as  the  nature  of  the  subject 
will  allow.  In  attempting  this  object  he  has  not 
always  followed  the  old  beaten  track,  but  has 
pursued  the  more  difficult,  3^et  more  interesting, 
course  of  original  investigation.  He  has  endea- 
vom^ed  to  lead  the  student  rather  to  work  out 
his  knowledge  for  himself,  than  to  be  content  to 
gather  fragments  at  the  hand  of  authority.  If 
the  student  wishes  to  become  an  adept  in  the 
practice  of  conveyancing,  he  nmst  first  be  a  master 
of  the  science ;  and  if  he  would  master  the  science, 
he  should  first  trace  out  to  their  sources  those  great 
and  leading  principles,  which,  wlicn  well  known, 
give  easy  access  to  innnnuTabh'  luiinitc  details. 


IMiEF.VCE    TO  TlIK  FIRST  KDITION. 


Tlic  object  of  the  presi^nt  work  is  not,  therefore, 
to  cram  the  student  with  learning",  hut  rather  to 
quicken  his  appetite  for  a  kind  of  knowledge  which 
seldom  appears  very  palatable  at  first.  It  does  not 
profess  to  present  him  with  so  ample  and  varied  an 
entertainment  as  is  afforded  by  Blackstone  in  his 
"Commentaries;"  neither,  on  the  other  hand,  is 
it  as  sparing  and  frugal  as  the  "Principles"  of 
Mr.  Watkins ;  nor,  it  is  hoped,  so  indigestible  as  the 
well-packed  "  Compendium  "  of  Mr.  Burton.  This 
Avork  was  commenced  many  years  ago ;  and  it  may 
be  right  to  state  that  the  substance  of  the  intro- 
ductory chapter  has  already  apj)eared  before  the 
public  in  the  shape  of  an  article,  "  On  tlie  Divi- 
sion of  Property  into  Real  and  Personal,"  in  the 
"  Jurist"  newspaper  for  Ttli  Sej^tember,  1839.  The 
recent  Act  to  simplify  the  transfer  of  property  has 
occasioned  many  parts  of  the  work  to  be  re-written. 
But  as  this  Act  has  so  great  a  tendency  to  bewilder 
the  student,  the  Author  has  since  lost  no  time  in 
committing  his  manuscript  to  the  press,  in  ho^Des 
tluit  he  may  be  the  means  of  bringing  the  minds 
of  sueli  beginners  as  may  peruse  his  pages  to  that 
tone  of  quiet  perseverance  which  alone  can  enable 
them  to  grapple  with  the  increasing  difficulties  of 


PREFACE  TO  THE  FIRST  EDITION.  XI 

Real  Property  Law.  From  the  elder  members 
of  liis  profession  lie  requests,  and  lias  no  doubt  of 
obtaining,  a  candid  judgment  of  his  jDorformance  of 
a  most  difficult  task.  To  give  to  each  principle  its 
adequate  importance, — from  the  crowds  of  illus- 
trations to  present  the  best, — to  write  a  book  read- 
able, yet  useful  for  reference, — to  avoid  plagiarism, 
and  yet  abide  by  authority, — is  indeed  no  easy 
matter.  That  in  all  this  he  has  succeeded  he  can 
scarcely  hope.  How  far  he  has  advanced  towards 
it  must  be  left  for  the  profession  to  decide. 


3,  New  Square,  Lincoln's  Inn, 
'29th  Novtmher,  1844. 
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PEINCIPLES 


LAW  OF  REAL   PROPERTY. 


INTEODUCTORY  CHAPTEE. 

OF  THE  CLASSES  OF  PROPERTY. 

In  the  early  ages  of  Europe,  property  was  chiefly  of  a  Property  at 
substantial  and  visible,  or  what  lawyers  call,  a  corporeal  corporeal/ 
kind.     Trade  was  little  practised  {a),  and  consequently 
debts  were  seldom  incurred.      There  were  no  public 
funds,  and  of  course  no  funded  property.     The  public 
wealth  consisted  principally  of  land  {b),  and  the  houses 
and  buildings  erected  upon  it,  of  the  cattle  in  the  fields, 
and  the  goods  in  the  houses.     Now  land,  which  is  im-  Land  indc 
moveable  and  indestructible,  is   evidently  a   different  s^tructible. 
species  of  property  from  a  cow  or  a  sheep,  which  may 
be  stolen,  killed,  and  eaten  ;  or  from  a  chair  or  a  table, 
which  may  be  broken  up  or  burnt.     No  man,  be  ho 
ever  so  feloniously  disposed,  can   run   away  with  an 
acre  of  land.     The  owner  may  be  ejected,  but  the  land 
remains  where  it  was ;    and  he,  who  has  been  wrong- 
fully turned  out  of  possession,  may  be  reinstated  into 
the  identical  portion  of  land  from  which  he  had  been 
removed.      Not  so  with  moveable  property  ;  the  tliief  MovoaMes 

(«)  3  Hallam's  Middle   Agev,  (/-)   1   Ilallaiu'.s   Middle   Ages, 

3G7— 3C9.  l'>8. 
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may  be  discovered  and  punislied  ;  but  if  he  has  made 
away  with  the  goods,  no  power  on  earth  can  restore 
them  to  their  owner.  All  he  can  hope  to  -obtain  is  a 
compensation  in  money,  or  in  some  other  article  of 
equal  value. 


Moveable  and 
immoveable. 


Moveable  and  immoveable  {c)  is  then  one  of  the  sim- 
plest and  most  natural  divisions  of  property  in  times 
of  but  partial  civilization.  In  our  law  this  division  has 
been  brought  into  great  prominence  by  the  circum- 
stances of  our  early  history. 


The  Norman 
conquest. 


By  the  Norman  conquest,  it  is  well  known  a  vast 
number  of  Norman  soldiers  settled  in  this  country. 
The  new  settlers  were  encouraged  by  their  king  and 
master;  and  whilst  the  conquered  Saxons  found  no 
favoiu'  at  court,  they  suffered  a  more  substantial  griev- 
ance in  the  confiscation  of  the  lands  of  such  of  them 
as  had  opposed  the  Conqueror  ((/).  The  lands  thus 
confiscated  were  granted  out  by  the  Conqueror  to  his 
followers,  nor  was  their  rapacity  satisfied  till  the  greater 
part  of  the  lands  in  the  kingdom  had  been  thus  dis- 
posed of  {e).  In  these  grants  the  Norman  king  and  his 
vassals  followed  the  custom  of  their  own  country,  or 
what  is  called  the  feudal  system  (/).  The  lands  granted 
were  not  given  freely  and  for  nothing  ;  but  they  were 
given  to  hold  of  the  king,  subject  to  the  performance 
of  certain  military  duties  as  the  condition  of  their  en- 


(c)  Quandoque  res  mobiles,  ut 
cattalla,  ponuntur  in  vadium, 
quandoque  res  immobiles,  ut  ter- 
rse,  et  tenementa,  at  redditus. 
Glanville,  lib.  x.  c.  6.  See  also 
lib.  vii.  c.  16,  17. 

(<0  Wright's  Tenures,  61,  62  ; 
2  Black.  Com.  48. 

(«.')  2   Hallam'ii   Middle  Ages, 


424.  As  to  the  confiscation  of 
land  after  the  Norman  Conquest, 
see  Freeman's  Norman  Conquest, 
ch.  xvii.  §  2  (vol.  iv.  pp.  22—27, 
32 — 56),  andch.  xxii.  (vol.  v.  pp. 
7,  17,  20  et  seq.)  ;  Stubbs'  Con- 
stitutional History,  §  do  (vol.  i. 
p.  257,  2nd  ed.). 

(/)  Wright's  Tenures,  63. 
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joyment  ((/).  The  king  was  still  considered  as  in  some 
sense  the  proprietor,  and  was  called  the  lord  para- 
mount [h]  ;  while  the  services  to  be  rendered  were 
regarded  as  incident  or  annexed  to  the  OTvuership  of 
the  land  ;  in  fact,  as  the  rent  to  Tbe  paid  for  it. 

This  feudal  system  of  tenures,  or  holding  of  the  Introduction 
king,  was  soon  afterwards  applied  to  all  other  lauds,  Lgtem  ^"^  ^ 
although  they  had  not  been  thus  granted  out,  but  re- 
mained in  the  hands  of  their  original  Saxon  o^viiers. 
How  this  change  was  effected  is  perhaps  a  matter  of 
doubt.  Sir  Martin  Wright  (?),  who  is  followed  by 
Blackstone  {k),  supposes  that  the  introduction  of 
tenures,  as  to  lands  of  the  Saxons,  was  accomplished 
at  a  stroke  by  a  law  {/)  of  William  the  Conqueror,  by 
which  he  required  all  free  men  to  swear  that  they 
would  be  faithful  to  him  as  their  lord.  "  The  tenus 
of  this  law,"  says  Sir  Martin  Wright,  "  are  absolutely 
feudal,  and  are  apt  and  proper  to  establish  that  policy 
with  all  its  consequences."  Mr.  Hallam,  however, 
takes  a  different  view  of  the  subject ;  for  while  he  con- 
siders it  certain  that  the  tenures  of  the  feudal  system 
were  thoroughly  established  in  England  under  the 
Conqueror  [m],  he  yet  remarks  that  by  the  transaction 
in  question  an  oath  of  fidelity  was  required  from  the 
tenants  of  the  great  landowners,  as  well  as  from  the 

{ff)  1   Hallam' s  Middle   Ages,  oinnes  liberi  homines  fojdere  et 

178,  179,  note.  Sacramento  alfii-meut,  quod  intra 

(h)  Coke  upon  Littleton,  65  a.  et  extra  universum  reguum  An- 

(t)  Wright's  Tenures,  64,  65.  gliee  Wilhelmo  regi  domino  sue 

{k)  2  Black.  Com.  49,  50.  fideles  esse  volunt ;  terras  et  ho- 

{l)  The  52nd  in  Wilkins's  Leges  nores  iUius  omni  fidelitate  ubique 

Anglo- Saxonic:©  ;    it  appears  as  servare  cum  eo,  et  contra  inimicoa 

Laws  of  William  the  Conqueror  et  alienigenas  defendero.    Cf.  the 

III.  2,  in  the  Record  Commis-  version  given  in   Stubbs'   Select 

sioners'  edition   of   the   Ancient  Charters,  p.  83,  2ud  cd. 

Laws  and  Institutes  of  England,  {m)  2  Hallam's  Middle  Ages, 

and  in  Schmid,  Die  Gesetzo  der  429. 
Angel   Sachscn.      Statuimus    ut 

H  2 
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great  laudowuers  themselves,  "  thus  breaking  in  upon 
the  feudal  compact  iu  its  most  essential  attribute,  the 
exclusive  dependence  of  a  vassal  upon  his  lord"(^/). 
The  truth  appears  to  be  tliat  Norman  customs,  and 
their  upholders  and  interpreters,  Norman  lawyers,  were 
the  real  introducers  of  the  feudal  system  of  tenures  into 
the  law  of  this  country.  Before  the  conquest,  land- 
owners were  subject  to  military  duties  (o)  ;  and  to  a 
soldier  it  would  matter  little  whether  he  fought  by 
reason  of  tenure,  or  for  any  other  reason  The  dis- 
tinction between  his  services  being  annexed  to  his  land, 
and  their  being  annexed  to  the  tenure  of  his  land, 
would  not  strike  him  as  very  important.  These  matters 
would  be  left  to  those  whose  business  it  was  to  attend 
to  them ;  and  the  lawyers  from  Normandy,  without 
being  particularly  crafty,  would,  in  their  fondness  for 
their  own  profession,  naturally  adhere  to  the  precedents 
they  were  used  to,  and  observe  the  customs  and  laws 
of  their  own  country.  Perhaps  even  they,  in  the  time 
of  the  Conqueror,  troubled  themselves  but  little  about 
the  laws  of  landed  property.  The  statutes  of  William 
are  principally  criminal,  as  are  the  laws  of  all  half- 
civilized  nations.  Life  and  limb  are  of  more  importance 
than  property  ;  and  when  the  former  are  in  danger,  the 

(«)  2  Hallam's  Middle  Ages,  Chron.  anno  1086.  As  to  this 
430.  Mr.  Hallam  refers  to  the  assembly  at  Salisbury,  see  Free- 
Saxon  Chronicle,  which  gives  the  man,  Norman  Conquest,  vol.  iv. 
following-  account: — Postea  sic  pp.  694,  695;  vol.  v.  p.  366; 
itinera  disposuit  ut  pervenerit  in  Stubbs,  Constitutional  History, 
festo  Primitianim  ad  Searebyrig  §  96  (vol.  i.  pp.  265—267,  2nd 
(Sarum),  ubi  ei  obviam  veneruut  ed.). 

ejus  proceres ;    et   omnes  prcedia  (o)  Sharon     Turner's     Anglo- 

tenentcs,  quotquot  essent  notce  me-  Saxons,  vol.  ii.  app.  iv.  c.  3,  560; 

lioris  per  totam  Angliam,  hujus  2  Hallam's  Mid.  Ages,  410;  Free- 

viri  servi  fuerunt,  omnesque  se  man,  Norm.  Conq.,  vol.  i.  p.  92, 

illi  subdidere,  ejusque  facti  sunt  2ud  ed.  ;    Stubbs,    Const.  Hist., 

vassali,  ac  ei  fidelitatis  juramenta  \\  36,  75   (vol.    i.    pp.   76,    189, 

prsestiterunt  se  contra  alios  quos-  2nd  ed.). 
ctmquc   illi   fidos   futures.—  Sax. 


OF  THE  CLASSES  OF  PROPERTY. 

security  of  the  latter  is  not  much  regarded.  When 
the  convulsions  of  the  conquest  began  to  subside,  the 
Saxons  felt  the  effects  of  the  Norman  laws,  and  cried 
out  for  the  restoration  of  their  own  ;  but  they  were  the 
weaker  party  and  could  not  help  themselves.  By  this 
time  the  industry  of  the  lawyers  had  woven  a  net  from 
which  there  is  no  escaping  (/»).  But  in  what  precise 
manner  tenures  crept  in,  was  a  question  perhaps  never 
asked  in  those  days ;  and  if  asked,  it  could  not  probably, 
even  then,  have  been  minutely  answered  (q). 

[p)  2  Hallam's  Middle  Ages,  468. 

(//)  It  is  now  generally  accepted  that  the  introduction  of  the  feudal  Introduction 
element  into  the  English  land  laws  was  accomplished  by  a  gradual  ^^  feudal 
process.  The  main  features  of  what  is  called  the  feudal  system  of  ^^^^^• 
tenui-es  were  (1)  the  principle  that  all  land  is  held,  either  mediately 
or  immediatelj-  of  the  king  ;  (2)  the  union  of  the  relation  of  lord  and 
man  with  that  of  landlord  and  tenant,  whereby  the  j)ersonal  service 
due  from  the  vassal  to  his  superior  became  the  condition  of  his  holding 
land  granted  to  him  by  his  lord  ;  and  (3)  the  jurisdiction  of  the  lord 
over  liis  tenants.  The  personal  relation  of  lord  and  man  was  known 
to  English  law  before  the  Norman  Conquest.  And  it  appears  that 
English  institutions  were  in  other  respects  tending  towards  feudalism 
at  the  time  of  the  conquest.  The  introduction  into  English  law  of  the 
feudal  principle  that  all  land  is  held,  either  mediately  or  immediately, 
of  the  Crown,  seems  to  have  been  the  immediate  result  of  the  con- 
quest, and  of  the  grants  or  re-grants  of  land  made  by  William  to  his 
followers  or  to  the  former  owners.  But  it  does  not  appear  that 
William  directly  instituted  military  tenui'es,  and  the  law  of  tenure 
by  knight's  service  seema  to  have  been  developed  during  the  reigns 
succeeding  that  of  the  Conqueror.  By  the  time  of  Hemy  II.  military 
tenures  and  theii"  incidents  are  found  to  be  fully  established  as  part  of 
English  law  ;  see  the  treatise  attributed  to  GlanvUle  (lib.  7,  cc.  2,  17, 
and  lib.  9),  which  was  written  in  that  reign.  For  an  account  of  what 
is  known  of  the  earliest  EngHsh  land  laws  and  of  the  effect  thereon  of 
the  Norman  Conquest,  the  reader  is  referred  to  Freeman's  Norman 
Conquest,  ch.  iii.  §  2  (vol.  i.  p.  79,  2nd  ed.) ;  ch.  xxiv.  §  2  (vol.  v.  p. 
364),  and  notes  HH  and  II  (vol.  v.  pp.  864—868)  ;  Stubbs,  Consti- 
tutional History,  §§  24,  33—39,  74,  75,  93—96  (vol.  i.  pp.  48,  67- 8o, 
187 — 194,  250 — 267,  2nd  ed.).  There  seems  to  bono  doubt  that  many 
rights  wiiich  fonn  part  of  our  present  land  laws  owe  their  origin  to 
the  occupation  of  land  by  village  and  tribal  communities  in  times  lung  Village  com- 
beforo  the  Norman  Conquest,  and  to  the  custonis  observed  by  such  mumtiea. 
communities  in  cultivating  arable  land  upon  the  common  or  open  field 
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The  system  of  tenure  could  evidently  only  exist  as 
to  lands  and  things  immoveable  (r).  Cattle  and  other 
moveables  were  things  of  too  perishable  and  insigni- 
ficant a  nature  to  be  subject  to  any  feudal  liabilities, 
and  could  therefore  only  be  bestowed  as  absolute  gifts. 
No  duty  or  service  could  well  be  annexed  as  the  con- 
dition of  their  ownership.  Hence  a  superiority  became 
attached  to  all  immoveahJe  property,  and  the  distinction 
between  it  and  niopenbles  became  clearly  marked ;  so 
that,  whilst  lands  were  the  subject  of  the  disquisitions 
of  lawyers  (s),  the  decisions  of  the  Courts  of  justice (f), 
and  the  attention  of  the  legislature  {u),  moveable  pro- 
perty passed  almost  unnoticed  ix). 


Lands,  tene- 
ments and 
heredita- 
ments. 


Lands,  houses,  and  immoveable  property, — things 
capable  of  being  held  in  the  way  above  described, — 
were  called  tenetnenh  or  things  held  {//).  They  were 
also  denominated  heredifanienfs,  because,  on  the  death 
of  the  owner,  they  devolved  by  law  to  his  heir  (;:) .  So 
that  the  phrase  lands,  tenements  and  hereditaments,  was 
used  by  the  lawyers  of  those  times  to  express  all  sorts 
of  property  of  the  first  or  immoveable  class ;  and  the 
expression  is  in  use  to  the  present  day. 


system  of  husbandry,  and  in  depasturing  their  cattle  upon  waste  or 
meadow  land  ;  see  the  late  author's  treatise  upon  Rights  of  Common, 
pp.  37 — 102  ;  Nasse  on  the  Agricultural  Community  of  the  Middle 
Ages,  translated  into  English  by  Col.  Ouviy,  and  published  by  the 
Cobden  Club,  1872  ;  and  the  evidence  as  to  the  confunon  field  system 
of  cultivation  collected  by  Mr.  Seebohm  in  his  recent  work  on  the 
English  Village  Community. — Editor's  Note. 


(r)  Co.  Litt.  191  a,  n.  (1)  II.  2. 

(s)  See  Treatises  of  Glanville, 
Bracton,  Britton,  and  Fleta  ;  the 
Old  Tenures,  and  the  Old  Natura 
Bre\'ium. 

{t)  See  the  Year-Books. 

(?<)  See  the  Statutes. 

(x)  2  Black.  Cora.  384. 


(i/)  Constitutions  of  Clarendon, 
Art.  9  ;  Glanville,  lib.  ix.  cap.  1, 
2,  3,  passim  ;  Bracton,  lib.  2,  fol. 
26  a  ;  stats.  20  Hen.  III.  c.  4  ;  13 
Edw.  I.  c.  1 ;  Co.  Litt.  1  b ;  Shep. 
Touch.  91. 

(z)  Co.  Litt.  6  a  ;  Shep.  Touch. 
91. 
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The  other,  or  moveable  class  of  property,  was  known  Goods  and 
by  the  name  of  goods  or  chattels.     The  derivation   of 
the  word  f/^r//^'^/ has  not  been  precisely  ascertained  (rr) . 
Both  it  and  the  word  goods  are  well  knoTVTi  to  be  still 
in  use  as  technical  terms  amongst  lawyers. 

So  great  was  the   influence    of   the   feudal  system,  Tenements. 
and  so  important  was  the  tenure  or  holding  of  lands, 
whether  by  the  vassals  of  the  crown,  or  by  the  vassals  of 
those  vassals,  that  for  a  long  time  immoveable  property 
was  known  rather  by  the  name  of   tenements  than  by 
any  other  term  more  indicative  of  its  fixed  and  inde- 
structible nature  (6).     In  time,  however,  from  various 
causes,  the   feudal   system    began  to  give  way.     The 
growth   of   a   commercial   spirit,   the  rising  power  of 
towns,  and  the  formation  of  an  influential  middle  class, 
combined  to  render  the  relation  of  lord  and  vassal  any- 
thing but  a  reciprocal  advantage  ;  and  at  the  restora- 
tion of  King  Charles  II.  a  final  blow  was  given  to  the 
whole  system  (c).     Its  form  indeed  remained,  but  its 
spirit  was    extinguished.      The  tenures   of    land  then 
became  less  burdensome  to  the  owner,  and  less  trouble- 
some to  the  law  student ;  and  the  Courts  of  law,  in- 
stead of  being  occupied  with  disputes  between  lords  and 
tenants,  had   their  attention  more  directed  to  contro- 
versies between  different  owners.     It  became  then  more 
obvious  that  the  essential  difference  between  lands  and 
goods  was  to  be  found  in  the  remedies  for  the  depri- 
vation of  either  ;    that  land  could  always  be  restored, 
but  goods  could  not ;  that,  as  to  the  one,  the  real  land 
itself  could  be  recovered ;    but,  as  to  the  other,  proceed- 
ings must  bo  had  against  the  person  who  had  taken 

(a)  See,  however,  2  Black.  Com.  {'>)  It  is  the  only  word  used  in 

385  ;  Skeat's  Etymological  Die-  the  important  statute  Do  Donis, 
tionary,  sub  verb,  chattel  and  13  Edw.  I.  c.  1;  sec  Co.  Litt. 
cattle.  19  b. 

(c)  By  statute  12  Car.  II.  c.  24. 
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them  away.  The  two  great  classes  of  property  accord- 
ingly began  to  acquire  two  other  names  more  charac- 
teristic of  their  difference.  The  remedies  for  the 
recovery  of  lands  had  long  been  called  real  actions, 
and  the  remedies  for  loss  of  goods  persojial  actions  (rf). 
Real  and  g^t  it  was  not  until  the  feudal  system  had  lost  its  hold, 
that  lands  and  tenements  were  called  )ral  projierf//,  and 
goods  and  cliaitels  j^ersona I  jjroperfi/  (e). 

It  appears  then,  that  lands  and  tenements  were  de- 
signated, in  later  times,  real  j)ropcrf//,  more  from  the 
nature  of  the  legal  remedy  for  their  recovery  than 
simply  because  they  are  real  things  ;  and  on  the  other 
hand,  goods  and  chattels  were  called  personal  properfi/ 
because  the  remedy  for  their  abstraction  was  against  the 
person  who  had  taken  them  away.  Personal  property 
has  been  described  as  that  which  may  attend  the  owner's 
person  wherever  he  thinks  proper  to  go  (/),  but  goods 
and  chattels  were  not  usually  called  things  personal  till 
they  had  become  too  numerous  and  important  to  attend 
the  persons  of  their  owners. 

^  ,       The   terms  real  properly  and  personal  property  are 

'■^^  j\'^  I  now  more  commonly  used  than  the  old  terms  tenements 

,  [d)  Glan\dUe,  lib.  x.  c.  13;  the  expression  "  things,  whether 
;  ^  Bracton,  lib.  iii.  fol.  101b,  par.  1;  real,  personal  or  mixed,"  in  Co. 
102  b,  par.  4  ;  Britton,  1  b  ;  Fleta,  Litt.  1  b  and  6  a,  and  ia  Touch- 
lib,  i.  0.  1  ;  Litt.  sects.  444,  492  ;  stone,  p.  91,  an  expression  which 
Co.  Litt.  284  b,  285  a ;  3  Black.  has  an  obvious  reference  to  the 
Com.  117.  division  of  actions  into  the  same 
{e)  The  terms  lands  and  tone-  three  classes.  In  the  early  part 
ments,  goods  and  chattels,  are  con-  of  the  last  century,  the  terms 
stantly  used  in  Coke  upon  Little-  real  and  personal,  as  applied  to 
ton  and  Sheppard's  Touchstone,  property,  were  in  common  use. 
both  of  them  works  comxiiled  in  See  1  P.  Wms.  553,  575,  anno 
theearly  part  of  the  17th  centuiy.  1719;  Eldout  y.  Fain,  3  Atkyns, 
The  nearest  approximation  the  486,  anno  1747. 
writer  can  find  in  either  of  the  (/)  2  Black.  Com.  16,  834  ;  3 
above  books  to  the  now  common  Black.  Com.  144. 
division  into  real  and  personal  is 
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and  hereditaments,  goods  and  chattels.  The  old  terms 
were,  indeed,  suited  only  to  the  feudal  times  in  which 
they  originated ;  since  those  times  great  changes  have 
taken  place,  commerce  has  been  ^\ddely  extended,  loans 
of  money  at  interest  have  become  common  (g),  and  the 
funds  have  engulfed  an  immense  mass  of  wealth.  Both 
classes  of  property  have  accordingly  been  increased  by 
fresh  additions ;  and  within  the  new  names  of  real  and 
personal  many  kinds  of  property  are  now  included,  to 
which  our  forefathers  were  quite  strangers  :  so  much  so 
that  the  simple  division  into  immoveable  tenements  and 
moveable  chattels,  is  lost  in  the  many  exceptions  to 
which  time  and  altered  circumstances  have  given  rise. 
Thus,  shares  in  canals  and  railways,  which  are  suffi- 
ciently immoveable,  are  generally  personal  property  {//) ; 
funded  property  is  personal ;  whilst  a  dignity  or  title  of 
honour,  which  one  would  think  to  be  as  locomotive  as 
its  o\\Tier,  is  not  a  chattel  but  a  tenement  (/).  Canal 
and  railway  shares  and  funded  property  are  made  per- 
sonal by  the  different  Acts  of  Parliament  imder  the 
authority  of  which  they  have  originated.  And  titles 
of  honour  are  real  property,  because  in  ancient  times 
such  titles  were  annexed  to  the  ownership  of  various 
lands  (A-). 

But  the  most  remarkable  exception  to  the  original 
rule  occurs  in  the  case  of  a  lease  of  lands  or  houses  for 
a  term  of  years.  The  interest  which  the  lessee,  or  person 
who  has  taken  the  lease,  possesses,  is  not  his  real  (/),  but 

iff)  Sucli   loans  -were  formerly  Coll.  268. 

considered  unchristian.  Glanv-ille,  (i)  Co.  Litt.  20  a,  n.  (3);  Earl 

lib.   7,   c.    16  ;    lib.   10,  c.   3 ;     1  Ferrers^  case,  2  Eden,  Ai)pendix, 

Reeves's  History,  119,  262.  p.  373. 

(A)  New  River  shares   are  an  (/.)   1    Hallam's  Middle  Ages, 

exception,    Jhijhuller  v.   Bariho-  158. 

lomew,  2  V.  Wms.  127  ;  sec  also  (/)  Bracton,  lib.    2,  fol.  27  a, 

Buckeridge  v.  Ingram,  2  Ves.  jun.  pai-.  1. 
652  ;    Bligh'  v.  Brent,  2  You.  & 
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his  personal  property  ;  it  is  but  a  chattel  {tii),  though 
the  rent  may  be  only  nominal,  and  the  term  ninety  or 
even  a  thousand  years.  This  seeming  anomaly  is  thus 
explained.  In  the  early  times,  to  which  we  have  before 
referred,  towns  and  cities  were  not  of  any  very  great 
and  general  importance ;  their  influence  was  local  and 
partial,  and  their  laws  and  customs  were  frequently 
peculiar  to  themselves  (») .  Agriculture  was  then,  though 
sufficient!}^  neglected,  yet  still  of  far  more  importance 
than  commerce ;  and  from  the  necessities  of  agriculture 
arose  many  of  our  ancient  rules  of  law.  That  the  most 
ancient  leases  must  have  been  principally  farming  leases, 
is  evident  from  the  specimens  of  which  copies  still  re- 
main (o),  and  also  from  the  circumstance  that  the  word 
farm  applies  as  well  to  anything  let  on  lease,  or  /ct  to 
farm,  as  to  a  farm  house  and  the  lands  belonging  to  it. 
Thus,  we  hear  of  farmers  of  tolls  and  taxes,  as  well  as 
of  farmers  engaged  in  agricultm^e.  Farming  in  those 
days  required  but  little  capital  {p),  and  farmers  were 
regarded  more  as  bailiffs  or  servants,  accountable  for 
the  profits  of  the  land  at  an  annual  sum,  than  as  having 
any  property  of  their  own  (q) .  If  the  farmer  was  ejected 
from  his  land  by  any  other  person  than  his  landlord,  he 
could  not,  by  any  legal  process,  again  obtain  possession 
of  it.  His  only  remedy  was  an  action  for  damages 
against  his  landlord  (r),  who  w\as  bound  to  warrant  him 
quiet   possession  {s) .     The   farmer  could   therefore  be 

(w)  Co.  Litt.  46  a;  correct  Lord  agriculture,   3  Hallam's   Middle 

Coke's  reference  at  note  (?«),  from  Ages,  365 ;  2  Hume's  Hist.  Eng. 

ass.  82  to  ass.  28.  349. 

(«)  See    as   a   specimen,    Bac.  (q)  Gilb.     Tenures,     39,     40 ; 

Abr.  tit.  Customs  of  London.  Watkins  on  Descents,   108  (113, 

(o)  See     Madox's     Formulare  4tli  ed.)  ;  2  Black.  Com.  141. 

Anglicanum,     tit.     Demise    for  {r)  3   Black.    Com.    157,    158, 

Years,  in  which  the  great  majo-  200. 

rity  of  leases  given  are  fanning  (.s)  Bac.   Abr.  tit.  Leases  and 

leases.  Terms  for  Years,  and  Covenant, 

(p)  See  as  to  the  bad  state  of  (B). 
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scarcely  said  to  be  the  owner  of  the  land,  even  for  the 
term  of  the  lease ;  for  his  interest  wanted  the  essential 
incident  of  real  projierty,  the  capability  of  being  restored 
to  its  owner.  Such  an  interest  in  land  had,  moreover, 
nothing  military  or  feudal  in  its  nature,  and  was,  con- 
sequently, exempt  from  the  feudal  rule  of  descent  to  the 
eldest  son  as  heir-at-law.  Being  thus  neither  real  pro- 
perty, nor  feudal  tenement,  it  could  be  no  more  than  a 
chattel ;  and  when  leases  became  longer,  more  valuable, 
and  more  frequent,  no  change  was  made ;  but  to  this 
day  the  owner  of  an  estate  for  a  term  of  years  possesses 
in  law  merely  a  chattel.  His  leasehold  estate  is  only 
his  personal  property,  however  long  may  be  the  term 
of  years,  or  however  great  the  value  of  the  premises 
comprised  in  his  lease  {f) . 

There  is  now  perhaps  as  much  personal  property  in 
the  country  as  real ;  possibly  there  may  be  more.  Real 
property,  however,  still  retains  many  of  its  ancient  laws, 
which  invest  it  with  an  interest  and  importance  to  which 
personal  property  has  no  claim.  Of  these  ancient  laws, 
one  of  the  most  conspicuous  is  the  feudal  rule  of  descent, 
imder  which,  as  partially  modified  by  amending  acts  {u), 
real  property  goes,  when  its  owner  dies  intestate,  to  the 
/)eir,  while  personal  property  is  distributed,  under  the 
same  circumstances,  amongst  the  next  of  kin  of  the  in- 
testate by  an  administrator  appointed  for  that  purpose, 
formerly  by  the  Court  of  Probate  {x),  and  now  by  the 
Probate  Division  of  the  High  Court  of  Justice. 

(<)  QucBre,    however,    whether  v.  Belaney,  L.  E,.,  2  Ch.  Ap.  138. 

Lord  Coke  would   have   agreed  («)  3    &  4  Will.  IV.   c.   106, 

that  a  lease  for  years  is  personal  amended  by  stat.  22  &  23  Vict. 

propertyorpersonalestate,tliough  c.  35,  ss.  19,  20. 

it  is   now   clearly  considered  as  {x)  Establislied  by  stat.  20  & 

such;  and  see  fiwift  v.  Swift,  1  21  Vict.  c.  77,  amended  by  stat. 

DeGex,  F.  &  J.  100,  173;  Belaney  21  &  22  Vict.  e.  95. 


12  ixruniMCTOKY  chapter. 

Corporeal  and  Besides  tlio  division  of  property  into  real  and  per- 
mcoipoica  .  gonal,  there  is  another  classification  which  deserves  to 
be  mentioned,  namely,  that  of  corporeal  and  incorporeal. 
It  is  evident  that  all  property  is  either  of  one  of  these 
classes  or  of  the  other  ;  it  is  either  visible  and  tangible, 
or  it  is  not  (y).  Thus  a  house  is  corporeal,  but  the 
annual  rent  payable  for  its  occupation  is  incorporeal. 
So  an  annuity  is  incorporeal ;  "  for,  though  the  money, 
which  is  the  fruit  or  product  of  this  annuity,  is  doubt- 
less of  a  corporeal  nature,  yet  the  annuity  itself,  which 
produces  that  money,  is  a  thing  invisible,  has  only  a 
mental  existence,  and  cannot  be  delivered  over  from 
hand  to  hand"(~).  Corporeal  property,  on  the  other 
hand,  is  capable  of  manual  transfer;  or,  as  to  such  as  is 

{i))  Bract,  lib.  1,  c.  12,  i)ar.  3  ;  lib.  2,  c.  5,  par.  7;  Fleta,  lib.  3, 
c.  1,  sec.  4. 

(z)  2  Black.  Com.  20.  [The  di%-ision,  made  by  the  English  law,  of 
hereditaments  into  corporeal  and  incorporeal  is  open  to  objection.  It 
opposes  the  subject-matter  of  rights  of  one  kind  to  rights  of  another 
kind.  For  example,  land  is  said  to  be  a  corporeal  hereditament,  be- 
cause it  is  a  visible  and  tangible  external  object  which  descends  to  the 
heir  upon  the  death  of  its  owner  intestate :  an  annuity,  which  de- 
scends to  the  heir  on  the  death  of  the  person  last  entitled  to  the  same 
intestate,  is  said  to  be  an  incorporeal  hereditament,  because  it  is  not  a 
■visible  and  tangible  external  object  but  a  mere  right,  which  is  a  con- 
ception of  the  mind.  But  on  the  death  intestate  of  a  tenant  in  fee  simple 
(see  post,  Part  I. ,  Chap.  III.)  of  land  a  right  descends  to  the  heir  just  as 
much  as  in  the  case  of  an  annuity.  What  the  heir  acquires  is  his  ances- 
tor's estate  ;  that  is,  a  right  smnia.v  to  that  which  his  ancestor  enjoyed,  in 
virtue  of  which  he  is  entitled  to  enter  upon  and  hold  the  land,  the  svib- 
ject-matter  of  that  right.  The  student  must  remember  that  the  divi- 
sion of  hereditaments  into  corporeal  and  incorporeal  is  well  estabhshed 
in  English  law,  however  unsatisfactory  such  a  classification  may  ap- 
pear in  analytical  jui-isprudence.  As  forming  part  of  English  law, 
this  classification  must  be  accepted,  and  should  be  considered  histori- 
cally. See,  further,  as  to  the  division  of  hereditaments  into  corporeal 
and  incorporeal,  Austin  on  Jui'isprudence,  pp.  372,  708,  804,  4th  ed. ; 
Poste's  Gains,  pp.  132,  133  (Commentary  on  Gai.  II.,  §§  12—14), 
As  to  the  classification  of  personal  property,  as  coi-poreal  or  incor- 
poreal, see  the  editor's  note  to  Williams  on  Personal  Property,  p.  324, 
n.  (rt),  I2th  ed. — Editoe's  Note.] 
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immoveable,  possession  may  actually  be  given  up.  Fre- 
quently the  possession  of  corporeal  property  necessarily 
involves  the  enjoyment  of  certain  incorporeal  rights ; 
thus  the  lord  of  a  manor,  which  is  corporeal  property, 
may  have  the  advowson  or  perpetual  right  of  presenta- 
tion to  the  parish  church ;  and  this  advowson,  which, 
being  a  mere  right  to  present,  is  an  incorporeal  land  of 
property,  may  be  appendant  or  attached,  as  it  were,  to 
the  manor,  and  constantly  belong  to  every  owner.  But, 
in  many  cases,  property  of  an  incorporeal  nature  exists 
apart  from  the  ownership  of  anything  corporeal,  forming 
a  distinct  subject  of  possession ;  and,  as  such,  it  may 
frequently  be  requhed  to  be  transferred  from  one  person 
to  another.  An  instance  of  this  separate  kind  of  incor- 
poreal property  occurs  in  the  case  of  an  advowson  or 
right  of  presentation  to  a  church,  when  not  appendant 
to  any  manor.  In  the  transfer  or  conveyance  of  in-  The  distinc- 
eorporeal  property,  when  thus  alone  and  self-existent,  ^j^g  ^^^^  ^f 
formerly  lay  the  practical  distinction  between  it  and  transfer. 
corporeal  property.  For,  in  ancient  times,  the  impossi- 
bility of  actually  delivering  up  any  thing  of  a  separate 
incorporeal  nature,  rendered  some  other  means  of  con- 
veyance necessary.  The  most  obvious  was  writing ; 
which  was  accordingly  always  employed  for  the  pur- 
pose, and  was  considered  indispensable  to  the  separate 
transfer  of  every  thing  incorporeal  {a)  ;  whilst  the 
transfer  of  corporeal  property,  together  with  such  in- 
corporeal rights  as  its  possession  involved,  was  long 
permitted  to  take  place  without  any  written  docu- 
ment (b).  Incorporeal  property,  in  our  present  highly 
artificial  state  of  society,  occupies  an  important  posi- 
tion ;  and  such  kinds  of  incorporeal  property  as  are  of 
a  real  nature  will  hereafter  be  spoken  of  more  at  large. 
But  for  the  present,  let  us  give  our  undivided  attention 
to  property  of  a  corporeal  kind ;  and,  as  to  this,  the 

(rt)  Co.  Litt.  9  a.  {!>)  Co.  Litt.  18  1j,  121  1),  113  a, 

271  1.,  II.  (1). 
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INTRODrCTORY  CHAPTER. 


scope  of  our  work  embraces  one  branch  only,  namely, 
that  which  is  real,  and  which,  as  we  have  seen,  being 
descendible  to  heirs,  is  known  in  law  by  the  name  of 
hercditmnenU.  Estates  or  interests  in  corporeal  here- 
ditaments, or  what  is  commonly  called  landed  pro- 
perty, will  accordingly  form  om'  next  subject  for  con- 
sideration (c). 


Classification 
of  property, 
as  real  or 
personal. 

Diflferent 
meanings  of 
the  "word 
propertij. 


(c)  It  may  be  worth  while  to  consider  the  division  of  what  is  called 
property  into  real  property  and  personal  property  in  relation  with  the 
classification  of  rights  made  in  analytical  jurisprudence,  as  rights 
availing  against  all  the  world  and  rights  availing  only  against  par- 
ticular persons  (^).  And  first,  we  may  observe  that  the  -wovd.  property 
is  mainly  used  by  lawyers  in  three  different  senses  : — (1)  As  denoting 
the  right  of  ownership,  strictly  so  called.  For  instance,  if  a  man  lend 
his  goods  to  a  friend,  it  is  said  that  the  property  in  the  goods  remains 
in  the  lender  p).  (2)  As  denoting  the  subject  of  a  right  of  ownership. 
Thus,  it  may  be  said  that  certain  goods  are  the  property  of  a  certain 
man  ;  or,  speaking  of  land,  that  the  property  oi  A.  adjoins  the  property 
of  B. ;  or  that  moveable  and  immoveable  is  one  of  the  simplest  dhn.- 
sions  of  property  {^).  (3)  As  denoting  all  rights,  or  an  aggregate  of 
rights,  which  either  are  rights  of  ownership  or  annexed  to  the  owner- 
ship of  land  or  goods,  or  are  valuable  as  being  likely  to  result  in  the 
ownership  of  land  or  goods,  or  in  the  improvement  or  more  beneficial 
enjoyment  of  some  land  or  goods  owned  ;  all  rights,  in  fact,  which 
can  be  assessed  at  a  money  value,  that  is,  which  are  capable  of  being 
exchanged  for  the  ownership  of  money.  It  is  in  this  last  sense  that 
the  word  property  seems  to  be  used  when  a  man  speaks  of  all  his 
property,  or  of  the  law  of  property,  or  of  real  property  as  opposed  to 
personal  propeity.  It  apj)ears,  then,  that  the  English  law  classifies 
certain  riy/its  as  real  or  j)ersonal  property.  It  has  been  explained 
that  this  classification  has  arisen  partly  from  the  physical  difference 
between  land  and  goods,  partly  from  the  cii-cumstances  of  English 
history,  and  partly  from  the  nature  of  the  remedies  given  by  English 
law  for  the  recovery  of  land  and  goods  (*).  Ileal  and  personal  pro- 
perty seem  to  have  taken  their  names  from  real  and  personal  actions  ('). 
Now  the  terms  real  and  personal  as  applied  to  actions  were  borrowed 
from  Roman  law.  And  in  Roman  law  a  real  action  {actio  in  rem)  was 
an  action  for  the  specific  enforcement  of  a  right  availing  against  all  the 


(1)  See  Austin  on  Jiu-ispru- 
dence,  pp.  45  et  seq.,  380  et  seq., 
964  et  seq.,  4th  ed. 

(2)  See  Williams  on  Personal 
Property,  33,  12th  ed. 


(3)  See  ante,  p.  2. 
(^)  Ante,  pp.  1—8. 
(^)  See   ante,  p.    8;    Williams 
on  Personal  Property,  2,  3. 
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"World ;  whilst  a  personal  action  {actio  in  personam)  was  an  action  for 
the  enforcement  of  a  right  arising  from  a  breach  of  contract  or  from 
a  wrong,  and  availing  only  against  some  particular  person  (®) .  But 
in  English  law,  the  term  real  actions  was  only  applied  to  actions  for 
the  specific  enforcement  of  a  right  availing  against  all  the  world  over 
some  land  (").  For,  although  the  ownership  and  possession  of  goods 
are  rights  availing  against  all  the  world,  the  remedies  for  the  recovery 
of  the  possession  of  goods  were  in  English  law  numbered  amongst 
personal  actions  (*) .  In  process  of  time,  the  rights  protected  by  real 
and  personal  actions  respectively  acquii-ed  the  names  of  real  and 
personal  property  or  estate  (^).  Thus  it  is  that,  although  the  force  of 
the  word  real,  as  applied  to  property,  is  to  denote  that  the  rights  so 
designated  are  rights  which  avail  against  all  the  world  and  can  be 
specifically  enforced,  in  English  law  the  term  real  propert])  is  confined 
to  rights  over  land.  Real  property,  then,  means  rights  over  land, 
which  avail  against  all  the  world  and  can  be  specifically  enforced. 
So  far  as  real  property  consists  of  legal  (as  opposed  to  equitable  ('") ) 
rights,  the  meaning  of  the  term  gives  an  accurate  definition  of  the 
rights  designated.  Thus,  legal  estates  in  land  are  rights  availing 
against  all  the  world  ;  and  an  action  to  recover  possession  of  land  is 
of  the  nature  of  an  action  in  rem.  Incorporeal  hereditaments  are 
principally  rights  exercisable  over  the  land  of  another,  jura  in  alieno 
solo ;  for  instance,  a  right  to  depasture  cattle  upon  the  land  of 
another,  or  a  right  of  way  over  the  land  of  another  ('i).  Such  rights 
are  rights  availing  against  all  the  world  (''•')  ;  and  there  are  appropriate 
remedies  for  their  protection,  by  means  of  which  they  may  be  specifi- 
cally enforced  ('^) .  Leasehold  interests  in  land  have  fallen  into  the 
class  of  personal  property,  because,  as  we  have  seen  ('*),  a  lease  for  a 
term  of  years  was  originally  merely  a  right  against  a  particular 
person,  namely,  the  lessor,  and  the  remedy  for  the  violation  of  such 
a  right  could  only  be  a  personal  action.  When,  however,  it  was 
established  that  possession  of  land  leased  for  a  term  of  years  could  be 

C)  Gai.    Comm.    IV.   ^  1 — 9,  Williams's    Conveyancing     Sta- 

41,  45,  47;  Inst.  IV.  vi.  1—15;  tutes,    pp.    386—388;     and    see 

Dig.  XLIV.  vii.  25.  post,  Part  I.  Ch.  VIII. 

(")  Bracton,  lib.  iii.  cap.  iii.  par.  (")  Seopost,  Part  II.  Ch.  IV.  ; 

iii.  fol.  102.  Williams  on  Commons,  18,  301. 

(**)  See  Bracton,   lib.  iii.    cap.  (^*)  Austin   on  Jurisprudence, 

iii.  par.  iv.  fol.  102;  Litt.  ss.  497,  383,  9GG,  4th  ed. 
498.  ('»)  See  3  Black.  Comm.  (Bk. 

(")  See  ante,  p.  8.  iii.  ch.  xvi.)  23G  et  scq.;  Williams 

('**)  As  to  the  difference    be-  on  Commons,  1,   3,    18,  20,  26 — 

tween  legal  and  equitable  rights,  30,  135,  160—165,  211,  228,  239, 

Bee  WUUams   on  Personal  Pro-  264,  271,  287,  301,  356. 
perty,    p.   570,  n.  (e),   12th  ed.  ;  (")  Ante,  p.  10. 


16  '  IXTllODICTOllY  CIIAPTEIi. 

recovered  by  the  lessee  in  an  action  of  ejectment  ('^),  a  marked  change 
took  place  in  the  nature  of  a  leasehold  interest  in  land.  For  it  became 
a  right  availing  against  all  the  world  which  could  be  specifically- 
enforced.  Leasehold  interests  in  land,  or  chattels  real(i^),  ^re  there- 
fore now  more  properly  grouped  together  vdth.  real  property. — 
Editor's  Note. 

('5)  See  Bracton,   lib.  iv.  cap.  notes. 

xxxvi.  fol.  220  ;  3  Black.  Comm.  C*^)  Sec  Williams  on  Personal 

200,  201  ;  Doc  d.  Foolc  v.  En'uxj-  Property,  1,  2. 
ton,  1  A.  &  E.  750,  755 — 757,  and 


(     17     ) 

PART     I. 

OF   CORPOKEAL   HEREDITAMENTS. 


Before  proceeding  to  consider  tlie  estates  wliich  may  Terms  of  the 
be  held  in  corporeal  hereditaments  or  landed  property,  ^'^'^• 
it  is  desirable  that  the  legal  terms  made  use  of  to 
designate  such  property  should  be  understood ;  for  the 
nomenclatiu'e  of  the  law  differs  in  some  respects  from 
that  which  is  ordinarily  employed.  Thus  a  house  is  a  messuage, 
by  lawyers  generally  called  a  messuage ;  and  the  term 
messuage  was  formerly  considered  as  of  more  extensive 
import  than  the  word  house  {a).  But  such  a  distinc- 
tion is  not  now  to  be  relied  on  {h) .  Both  the  term 
messuage  and  house  will  comprise  adjoining  outbuild- 
ings, the  orchard,  and  curtilage,  or  court  yard,  and, 
according  to  the  better  opinion,  these  terms  will  include 
the  garden  also(r).  The  word  tenement  is  often  used  Tenement, 
in  law,  as  in  ordinary  language,  to  signify  a  house  :  it 
is  indeed  the  regular  synonyme  which  follows  the  term 
messuage ;  a  house  being  usually  described  in  deeds  as 
"  all  that  messuage  or  tenement."  But  the  more  com- 
prehensive meaning  of  the  word  tenement,  to  which  we 
have  before  adverted  ((/),  is  still  attached  to  it  in  legal 
interpretation,  whenever  the  sense  requires  {e).     Again, 

(a)  Thomas  v.  Lane,  3  Cha.  Ca.  v.    Hampstead    Junction   Hail  way 

26  ;  Keilw.  57.  Company,  1  De  Gex  &  Jones,  446 ; 

{fj)  I)oe  d.  Clements  v.  Collins,  2  Cole  v.  West  London,  and  Crystal 

T.  Rep.  489,  602  ;  1  Jarman  on  Palace  Eailway  Company,  27  Beav. 

Wills,  779,  4th  ed.  242  ;  see  Williums's  Conveyanc- 

(c)  Shep.  Touch.  94  ;  Co.  Litt.  ing  Statutes,  02. 

6  b,   n.    (1)  ;     Smithson   v.     Caye,  (d)  Ante,  p.  0. 

Cro.    Jac.    526;    Lord   Grosvenor  {e)  2  Black.  C'onuii.  10,  17,  59. 

w.u.r.  C 
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OF  CORPOREA],  HEREDITAMENTS. 


Land. 


Mines. 


Chambers. 


Premises. 


the  word  land  comprehends  in  law  any  ground,  soil,  or 
earth  whatsoever  (/)  ;  but  its  strict  and  primary  import 
is  arable  land  {g).  It  will,  however,  include  castles, 
houses,  and  outbuildings  of  all  kinds ;  for  the  ownership 
of  land  carries  with  it  everything  both  above  and  below 
the  surface,  the  maxim  being  cujus  est  solum,  ejus  est 
usque  ad  ccelum.  A  pond  of  water  is  accordingly  de- 
scribed as  land  covered  with  water  {h) ;  and  a  grant  of  land 
includes  all  mines  and  minerals  under  the  surface  (/). 
This  extensive  signification  of  the  word  land  may,  how- 
ever, be  controlled  by  the  context;  as  where  land  is 
spoken  of  in  plain  contradistinction  to  houses,  it  will 
not  be  held  to  comprise  them  (/.•).  So  mines  lying  under 
a  piece  of  land  may  be  excepted  out  of  a  conveyance  of 
such  land,  and  they  will  then  remain  the  corporeal  pro- 
perty of  the  grantor,  with  such  incidental  powers  as  are 
necessary  to  work  them  (/),  and  subject  to  the  incidental 
duty  of  leaving  a  sufficient  support  to  the  surface  to  keep 
it  securely  at  its  ancient  and  natural  level  (;>?) .  In  the 
same  manner,  chambers  may  be  the  subjects  of  convey- 
ance as  corporeal  property,  independently  of  the  floors 
above  or  below  them  {n).  The  word  ^;r<?»2/s<?s  is  fre- 
quently used  in  law  in  its  proper  etymological  sense  of 
that  which  has  been  before  mentioned  (o).     Thus,  after 


(/)  Co.  Litt,  4  a  ;  Shep.  Touch. 
92 ;  2  Black.  Comm.  17 ;  Cooke, 
dem.,  Yates,  vouchee,  4  Bing.  90. 

{g)  Shep.  Touch.  92. 

[h)  Co.  Litt.  4  b. 

(i)  2  Black.  Comm.  18. 

{k)  1  Jarman  on  Wills,  777, 
4th  ed. 

{t)  Earl  of  Cardigan  v.  Armi- 
tage,  2  Bam.  &  Cress.  197,  211. 

(>w)  Humphries  v.  Brogden,  12 
Q.  B.  739  ;  Smart  v.  Morton,  5  E. 
&  B.  30  ;  Rogers  v.  Taylor,  2  H. 
&  N.  828  ;  liouhotham  v.  Wilson, 
8  E.  &  B.  123,  affirmed  8  H.  of  L. 


Cas.  348 ;  Bonomi  v.  Backhouse, 
E.  B.  &  E.  622,  affirmed  9  H.  of 
L.  Cas.  503;  Dugdalex.  Robertson, 
3  Kay  &  J.  695;  Stroijan  v. 
Knoicles,  6  H.  &  N.  454 ;  Smith 
V.  Darby,  L.  E.,  7  Q.  B.  716 ; 
Davis  V.  Treharne,  6  App.  Cas. 
460;  Dixon  V.  TFJiite,  8  App.  Cas. 
833 ;  love  v.  Bell,  9  App.  Cas. 
286. 

(«)  Co.  Litt.  48  b;  Shep. 
Touch.  206.     See  12  Q.  B.  757. 

(o)  Doe  d.  Biddtflph  v.  Meakin, 
1  East,  456  ;  1  Jarman  on  "Wills, 
778,  4th  ed. 
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a  recital  of  various  facts  in  a  deed,  it  frequently  proceeds 
"  in  consideration  of  the  premises,"  meaning  in  conside- 
ration of  the  facts  before  mentioned ;  and  property  is 
seldom  spoken  of  as  premises,  unless  a  description  of  it 
is  contained  in  some  prior  part  of  the  deed.  Most  of 
the  words  used  in  the  description  of  property  have  how- 
ever no  special  technical  meaning,  but  are  construed 
according  to  their  usual  sense  (p) ;  and,  as  to  such 
words  as  have  a  technical  import  more  comprehensive 
than  their  ordinary  meaning,  it  is  very  seldom  that 
such  extensive  import  is  alone  relied  on :  but  the 
meaning  of  the  parties  is  generally  explained  by  the 
additional  use  of  ordinary  words. 

{p)  As  farm,  meadow,  pasture,  &c. ;  Shep.  Touch.  93,  94. 
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CHAPTEE  I. 


OF  AN  ESTATE  FOR  LIFE. 


It  seldom  happens  that  any  subject  is  brought  fre- 
quently to  a  person's  notice,  without  his  forming  con- 
cerning it  opinions  of  some  kind.  And  such  opinions 
carelessly  picked  up  are  often  carefully  retained,  though 
in  many  cases  wrong,  and  in  most  inadequate.  The 
subject  of  property  is  so  generally  interesting,  that  few 
persons  are  without  some  notions  as  to  the  legal  rights 
appertaining  to  its  possession.  These  notions,  how- 
ever, as  entertained  by  unprofessional  persons,  are 
mostly  of  a  wrong  kind.  They  consider  that  what  is 
a  man's  own  is  what  he  may  do  what  he  likes  with ; 
and  with  this  broad  principle  they  generally  set  out 
on  such  legal  adventures  as  may  happen  to  lie  before 
them.  They  begin  at  a  point  at  which  the  lawyer 
stops,  or  at  which  indeed  the  law  has  not  yet  arrived, 
nor  ever  will ;  but  to  which  it  is  still  continually  ap- 
proximating. Now  the  student  of  law  must  forget  for 
a  time  that,  if  he  has  land,  he  may  let  it,  or  leave  it 
by  his  will,  or  mortgage  it,  or  sell  it,  or  settle  it.  He 
must  humble  himself  to  believe  that  he  knows  as  yet 
nothing  about  it ;  and  he  will  find  that  the  attainment 
of  the  ample  power,  which  is  now  possessed  over  real 
property,  has  been  the  work  of  a  long  period  of  time  ; 
and  that  even  now  a  common  purchase  deed  of  a  piece 
of  freehold  land  cannot  be  explained  without  going 
back  to  the  reign  of  Henry  VIII.  {a),  or  an  ordinary 
settlement   of   land  without  recourse   to   the   laws   of 

(a)  Stat.  27  Hen.  VIII.  c.  10,  the  Statute  of  Uses. 
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Edward  I.  (b).  That  such  should  be  the  case  is  cer- 
tainly a  matter  of  regret.  History  and  antiquities  are, 
no  doubt,  interesting  and  delightful  studies  in  their 
place ;  but  their  perpetual  intrusion  into  modern  prac- 
tice, and  the  absolute  necessity  of  some  acquaintance 
with  them,  give  rise  to  much  of  the  difficulty  ex- 
perienced in  the  study  of  the  law,  and  to  many  of  the 
errors  of  its  less  studious  j)ractitioners. 

The  first  thing  then  the  student  has  to  do  is  to  get  Absolute 
rid  of  the  idea  of  absolute  ownership.     Such  an  idea  is  "^^^^^  ^P' 
quite  unknown  to  the  English  law.     No  man  is  in  law 
the  absolute  owner  of  lands.     He  can  only  hold  an 
estate  in  them. 

The  most  interesting,  and  perhaps  the  most  ancient  An  estate  for 
of  estates,  is  an  estate  for  life  ;  and  with  this  we  shall 
begin.      Soon  after  the  commencement  of  the  feudal 
system  (r),  to  which,  as  we  have  seen,  our  laws  of  real 

(b)  Stat.  13  Edw.  I.  c.  1,  De  Donis  Conditionalibus,  to  •which 
estates  tail  owe  their  origiu. 

(c)  Upon  the  continent  of  Europe,  the  feudal  system  of  land- 
holding  seems  to  have  come  to  maturity  in  the  course  of  the  tenth 
century.  It  is  thought  partly  to  have  originated  from  the  grants  of 
land  made  by  the  Frank  kings  of  the  three  preceding  centuries  out  of 
their  own  estates  to  their  kinsmen  and  followers  upon  the  grantees' 
undertaking  to  continue  faithful.     The  estates  so  granted  are  known 

as  benefices.  The  question,  whether  the  earliest  grants  of  benefices  Benefices, 
were  only  made  to  the  grantee  personally,  or  whether  they  conferred 
any  right  of  succession  on  his  heirs,  has  been  the  subject  of  contro- 
versy. However  this  may  have  been,  it  is  thought  that,  in  point  of 
fact,  instances  of  hereditary  succession  to  benefices,  must  have 
occurred  from  the  earliest  times ;  although  at  first  the  son  or  other 
heir  may  have  been  admitted  to  succeed  by  favour-  rather  than  as  of 
right.  It  appears,  however,  that  the  gi-ant  of  a  benefice  was  so  far 
personal  to  the  parties  concerned  therein  that,  upon  the  death  of  the 
grantor,  a  renewal  or  confirmation  of  the  grant  by  the  grantor's 
successor  was  necessary  in  favour  of  the  beneficiary  ;  and  that,  on  the 
death  of  the  grantee,  a  similar  re-grant  was  required  to  bo  made  to 
his  successor.  When  it  became  a  matter  of  right  that  the  beneficiary 
should  be  confirmed  in  his  benefice  and  the  heir  admitted  to  succeed 
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property  owe  so  muoh  of  tlieir  character,  an  estate  for 
life  seems  to  have  been   the  smallest  estate    in   con- 

his  ancestor,  the  form  of  confirmation  or  admittance  by  favour  -was 
preserved.  Thus,  even  in  the  case  of  the  grant  of  a  benefice  to  a  man 
and  his  heirs,  the  grantee  came  to  be  regarded  as  personally  taking 
a  life  interest  only  in  his  benefice ;  and  the  right,  which  the  heir 
acquired  vs^as  not  so  much  the  right  to  succeed  to  his  ancestor's  estate 
as  the  right  to  take  \ip  his  deceased  ancestor's  benefice  ;  that  is,  to 
Relief.  receive  a  rc-grant  thereof  upon  payment  of  a  fine  called  a  relief.     By 

the  time  of  the  Norman  Conquest  the  right  of  the  heu-  to  succeed  to 
his  ancestor's  Jicf,  or  feudal  estate,  was  well  established  upon  the 
continent  of  Europe.  But,  whatever  may  have  been  the  history  of 
the  law  of  hereditary  succession  to  fiefs  iipon  the  continent,  it  does 
not  appear  that  feudal  tenures  were  introduced  into  England  by 
grants  of  land  to  be  held  feudally  for  the  grantee's  life  only  ;  or  that 
the  heir's  right  of  succession  was  not  established  m  England  until  a 
system  of  granting  merely  personal  interests  had  given  way  to  a 
system  of  granting  hereditary  estates.  To  the  Normans,  who  settled 
in  England  after  the  Conquest,  a  feudal  estate  would  be  essentially 
a  hereditary  estate.  We  may  also  observe  that  absolute  property 
in  land  transmissible  by  inheritance  was  known  to  the  Enghsh 
law  before  the  Norman  Conquest ;  and  so  were  leases  for  life.  As 
we  have  seen,  in  England  the  law  of  feudal  tenm-e  seems  to  have 
grown  up  between  the  time  of  the  Conquest  and  the  reign  of  Henry 
II.  When  we  find  the  law  of  militaiy  teniu'es  developed  in  this 
country,  we  also  find  hereditary  succession  well  established.  But 
direct  evidence  that  the  right  of  hereditary  succession  to  feudal 
estates  must  have  become  part  of  English  law  simultaneously  with 
the  principle  of  tenure,  is  afforded  by  the  following  clauses  of  the 
Charter  of  Liberties  issued  by  Henry  I.  at  his  coronation  (a.d.  1100) : 
— ' '  Si  quis  baronum,  comitimi  meorum  sive  aliorum  qui  de  me  tenent, 
mortuus  fuerit,  haeres  suiis  non  redunet  teiTam  suam  sicut  faciebat 
tempore  fratris  mei,  sed  justa  et  legitima  relevatione  relevabit  earn. 
Similiter  et  homines  baronum  meorum  justa  et  legitima  relevatione 
relevabunt  terras  svias  de  dominis  suis."  .  .  .  .  "  Omnia  placita  et 
omnia  debita  quae  fratri  meo  debebantur  condono,  exceptis  rectis  fu*mis 
meis  et  exceptis  illis  qu:e  pacta  erant  pro  aliorum  hsereditatibus  vel 
pro  eis  rebus  qua3  justius  aliis  contingebant.  Et  si  quis  pro  hseredi- 
tate  sua  aliquid  pepigerat,  illud  condono,  et  omnes  relevationes  quae 
pro  rectis  haereditatibus  pactse  fuerant."  In  England,  life  estates,  in 
early  times  after  the  Conquest,  seem  chiefly  to  have  arisen  under 
leases  at  money  rents  mostly  granted  by  ecclesiastical  corporations  of 
Church  lands.  At  the  same  time  Enghsh  law  seems  to  have  borrowed 
from  feudal  jurisprudence  the  conception,  that  a  grant  of  land  is 
essentially  meant  for  the   personal  enjojoncnt  of  the  grantee,    and 
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quered  lands  which  the  military  tenant  was  disposed 
to  accept  (f/).  This  estate  was  inahenable,  unless  his 
lord's  consent  could  be  obtained  {e).  A  grant  of  lands 
to  A.  B.  was  then  a  grant  to  him  as  long  as  he  could 
hold  them,  that  is,  during  his  life  and  no  longer  (/) ; 
for  feudal  donations  were  not  extended  beyond  the 
precise  terms  of  the  gift  by  any  presumed  intent,  but 
were  taken  strictly  (g)  ;  and,  on  the  tenant's  death, 
the  lands  reverted  to  the  lord  or  grantor.  If  it  was 
intended  that  the  descendants  of  the  tenant  should,  at 
his  decease,  succeed  him  in  the  tenancy,  this  intention 
was  expressed  by  additional  words  of  grant ;  the  gift 
being  then  to  the  tenant  and  his  heirs,  or  with  other 

therefore  his  interest  ceases  on  his  death,  the  land  reverting  to  the 
grantor,  unless  it  should  have  heen  expressed  in  the  grant  that  the 
grantee's  heirs  should  succeed  to  the  enjoyment  of  the  land.  At  the 
present  time,  a  life  estate  is  a  very  common  interest  in  land.  But  the 
modem  life  estates  arise  under  the  system,  which  has  prevailed  from 
the  time  of  the  Commonwealth,  of  conveying  land  by  settlement,  to 
a  man  for  his  life,  and  after  his  death,  to  his  childi-en  and  other 
members  of  his  family  in  succession.  See  Stubbs,  Const.  Hist.  §§  93, 
94,  Vol.  I.,  pp.  250 — 257,  2nd  ed.  ;  Palgrave,  Rise  and  Progress  of  the 
English  Commonwealth,  Vol.  I.,  pp.  509  et  seq.,  Vol.  II.,  pp.  cccxci  ei 
seq.;  1  HaUam,  Middle  Ages,  159 — 173;  Roth,  Beneficialwesen,  Bk.III. 
Ch.  III.,  Bk.  IV.  Ch.  IV. ;  "Waitz,  Deutsche  Verfassungsgeschichte, 
Vol.  II.  pp.  225—258,  2nd  ed.  ;  VoL  IV.  pp.  188—198,  1st  ed. ; 
Maiae,  Early  Law  and  Custom,  pp.  338 — 351  ;  Kemble,  Saxons  in 
England,  Bk.  I.  Ch.  XI.  and  App.  E.  ;  Glanvil,  Ub.  7,  9,  13  ;  Stubbs, 
Select  Charters,  100,  101,  2nd  ed. ;  Madox,  Formulare  Anglicanvun, 
Nos.  75,  79,  86,  93,  95,  109—112,  195  et  seq.,  282  et  seq.,  494  ;  Domes- 
day of  St.  Paul's  (Camden  Society),  pp.  xc,  122  et  seq.  ;  Litt.  s.  67. — 
Emtoe's  Note. 

{d)  Watk.  Descents,  107(113,  (/)  Bracton,   lib.   2,   fol.  92  b, 

4th  ed.) ;  1  Hallam's Middle  Ages,       par.  6. 

160.    There  seems  no  good  reason  (</)  "Wright's  Tenures,  17,152. 

to  suppose  that  feuds  were  at  any  Blackstone's  reason  for  the  estate 
time  held  at  will,  as  stated  by  being  for  life- that  it  shall  be 
Blackstone  (2  Black.  Com.  55)  construed  to  be  as  large  an  estate 
and  by  Butler  (Co.  Litt.  191a,  as  the  words  of  the  donation  will 
n.  (1),  vi.  4).  bear(2  Black.  Com.  121)— isquite 

(e)  Wright's   Tenures,    29;    2       at  variance  with  this  rule  of  cou- 
Black.  Com.  57.  stnictiou. 
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words  expressive  of  the  intention.  The  heir  was  thus 
a  nominee  in  the  original  grant ;  he  took  every  tiling 
from  the  grantor,  nothing  from  his  ancestor.  So  that, 
in  such  a  case,  "  the  ancestor  and  the  heirs  took  equally 
as  a  succession  of  usufructuaries,  each  of  whom  during 
his  life  enjoj^ed  the  beneficial,  but  none  of  whom  pos- 
sessed, or  could  lawfully  dispose  of,  the  direct  or  abso- 
lute dominion  of  the  property"  (//).  The  feudal  sj'stem, 
however,  had  not  long  been  introduced  into  this  country 
before  the  restriction  on  alienation  began  to  be  re- 
laxed (/).  Subsequently,  by  a  statute  of  Edward  I.  (,/) 
the  right  of  every  freeman  to  sell  at  his  own  pleasure 
his  lands  or  tenements,  or  part  thereof,  was  expressly 
recognized ;  at  a  still  later  period,  the  power  of  testa- 
mentary alienation  was  bestowed  (A-),  until  at  the  pre- 
sent day,  the  right  to  dispose  of  propei-ty  is  not  only 
established,  but  has  become  inseparable  from  its  pos- 
session (/).  Moreover,  the  old  feudal  rule  of  strict 
construction  has  long  since  given  way  to  the  contrary 
maxim,  that  every  grant  is  to  be  construed  most  strongly 
against  the  grantor  {iii).  Yet  so  deeply  rooted  are  the 
feudal  principles  of  our  law  of  real  property,  that,  in 
the  case  before  us,  the  ancient  interpretation  remains 
A  grant  to       unaltered ;  and  a  grant  to  A.  B.  simply  now  confers 

^nSrs'S^^a  ^^^^    ^^   ^^^^^^   ^^^  ^^^  ^^^^  ^").  "^^"^^^   ^^^^^®'  ^^^OUgh  he 

life  estate.        may  part  with  it  if  he  pleases,  will  terminate  at  his 
death,  into  whosoever  hands  it  may^have  come. 

(/()  Co.  Litt.  191  a,  n.  (1),  vi.  5 ;  estates  held  for  the  life  of  another 

Burgess  v.  Wheate,  1  Wm.  Black.  person.     See  1   Jarm.  on  Wills, 

133.  62,  4th  ed. 

(t)  Leg.  Hen.  I.  70  ;  1  Reeves's  {I)  Litt.  sect.   360  ;    Co.   Litt. 

Hist.  Eng.  Law,  43,  44  ;  Co.  Litt.  223  a  ;    Ware  v.  Cann,  10  Bam.  & 

191a,  n.  (1),  ^i.  6.  Cress.  433. 

(»  Stat.  18  Edw.  I.  c.  1.  (>«)  Shep.  Touch.  88. 

(k)  Bystat.  32Hen.  Vlir.  c.  1,  {»)  Litt.  sect.    283;   Co.    Litt. 

as  to  estates  in  fee  simple,  and  by  42  a;  2  Black.  Com.  121;  Lucas 

stat.  29  Car.  II.  c.  3,  s.   12,  as  to  v.  Brandreth,  28  Beav.  274. 
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The  most  remarkable  effect  of  this  antiquated  rule  This  rule  has 
has  been  its  frequent  defeat  of  the  intentions  of  un-  testator' s^L- 
learned  testators  (o),  who,  in  leaving  their  lands  and  tentlons. 
houses  to  the  objects  of  their  bounty,  were  seldom 
aware  that  they  were  conferring  only  a  life  interest ; 
though,  if  they  extended  the  gift  to  the  hciis  of  the 
parties,  or  happened  to  make  use  of  the  word  estate, 
or  some  other  such  technical  term,  their  gift  or  devise 
included  the  whole  extent  of  the  interest  they  had 
power  to  dispose  of.  "  Grenerally  speaking,"  says 
Lord  Mansfield  (p),  "no  common  person  has  the 
smallest  idea  of  any  difference  between  giving  a  horse 
and  a  quantity  of  land.  Common  sense  alone  would 
never  teach  a  man  the  difference ;  but  the  distinction, 
which  is  now  clearly  established,  is  this : — If  the  words 
of  the  testator  denote  only  a  (lescription.  of  the  speeific 
estate  or  land  devised,  in  that  case,  if  no  words  of 
limitation  are  added,  the  devisee  has  only  an  estate  for 
life.  But  if  the  words  denote  the  quantum  of  interest 
or  property  that  the  testator  has  in  the  lands  devised, 
then  the  wliole  extent  of  such  his  interest  passes  by  the 
gift  to  the  devisee.  The  question,  therefore,  is  always 
a  question  of  construction,  upon  the  words  and  terms 
used  by  the  testator."  Such  questions,  as  may  be 
imagined,  have  been  sufficiently  numerous.  Happily 
by  the  act  of  parliament  for  the  amendment  of  the  laws 
with  respect  to  wills  [q),  a  construction  more  accordant 
with  the  plain  intention  of  testators  is  now  given  in 
such  cases. 

If  the  0"v\Tier  of  an  estate  for  his  own  life  should  dis-  An  estate  pur 
pose  thereof,  the  new  owner  will  become  entitled  to  an  ^^^  ^'^  ^^*''' 
estate  for  the  life  of  the  former.     This,  in  the  Norman 
French,  with  which  our  law  still  abounds,  is  called  an 

(o)  2   Jannan   on   Wills,    207,       30G. 
4th  ed.,  and  the  cases  there  cited.  {q)  7  Will.  IV.  &  1  Vict.  c.  20, 

(j»)  InUogan  v.  Jaclcaon,  Cowp.       s.  28. 
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estate  ptir  autre  vie  (r)  :  and  the  person  for  whoso  life 
the  hind  is  hoklen  is  called  the  ccfsfiii  que  vie.  In  this 
case,  as  well  as  in  that  of  an  original  grant,  the  new 
owner  was  formerly  entitled  only  so  long  as  he  lived  to 
enjoy  the  property,  unless  the  grant  were  expressly  ex- 
tended to  his  heirs ;  so  that,  in  case  of  the  decease  of 
tlie  new  owner,  in  the  lifetime  of  the  cestui  que  vie,  the 
land  was  left  without  an  occupant  so  long  as  the  life 
of  the  latter  continued,  for  the  law  would  not  allow  him 
to  re-enter  after  having  parted  with  his  life  estate  (s). 
No  person  having  therefore  a  right  to  the  property, 
anybody  might  enter  on  the  land  ;  and  he  that  first 
entered  might  lawfully  retain  possession  so  long  as  the 
General  occu-  cestui  que  vie  lived  {t).  The  person  who  had  so  entered 
was  called  a  general  occupant.  If,  however,  the  estate 
had  been  granted  to  a  man  and  his  heirs  during  the  life 
of  the  cestui  que  vie,  the  heir  might,  and  still  may,  enter 
and  hold  possession ;  and  in  such  a  case  he  is  called  in 
law  a  special  occupant,  having  a  special  right  of  occupa- 
tion by  the  terms  of  the  grant  (u).  To  remedy  the  evil 
occasioned  by  property  remaining  without  an  owner,  it 
was  provided  by  a  clause  in  a  famous  statute  passed  in 
the  reign  of  King  Charles  II.  (r),  that  the  owner  of  an 
estate  pur  autre  vie  might  dispose  thereof  by  his  will ; 
that  if  no  such  disposition  should  be  made,  the  heir, 
as  occupant,  should  be  charged  with  the  debts  of  his 
ancestor ;  or,  in  case  there  should  be  no  special  occu- 
pant, it  should  go  to  his  executors  or  administrators, 
and  be  subject  to  the  payment  of  his  debts,  of  course 
only  during  the  residue  of  the  life  of  the  cestui  que  vie. 
In  the  construction  of  this  enactment  a  question  arose, 


pant. 


Special  occu 
pant. 


Statute  of 
Frauds. 


(?•)  Litt.  sect.  56. 

(a)  In  very  early  times  the  law 
was  otherwise.  Bract,  lib.  ii.  c.  9, 
f ol.  27  a;  lib.  iv.  tr.  3,  c.  9,  par.  iv. 
fol.  263  a;  Tleta,  lib.  iii.  c.  12, 
8.  6;  lib.  V.  c.  6,  s.  15. 


(t)  Co.  Litt.  41  b;  2  Black. 
Com.  258. 

(«)  Atkinson  v.  Baker,  4  T. 
Rep.  229. 

(t)  The  Statute  of  Frauds,  29 
Car.  II.  c.  3,  s.  12. 


OF  AN  ESTATE  FOR  LIFE.  27 

wlietlier  or  not,  supposing  the  owner  of  an  estate  ^mr 
autre  vie  died  without  a  will,  the  administrator  was  to 
be  entitled  for  his  own  benefit,  after  paying  the  debts 
of  the  deceased.  An  explanatory  Act  was  accordingly 
passed  in  the  reign  of  King  George  II.  {x),  by  which 
the  surplus,  after  payment  of  debt,  was,  in  case  of 
intestacy,  made  distributable  amongst  the  next  of  kin, 
in  the  same  manner  as  personal  estate.  By  the  statute  Modern 
for  the  amendment  of  the  laws  with  respect  to  wills  (y),  enactment. 
the  above  enactments  were  both  replaced  by  more  com- 
prehensive provisions  to  the  same  effect. 

"When  one  person  has  an  estate  for  the  life  of  another,  Cef<tHi  que  vie 
it  is  evidently  his  interest  that  the  cestui  que  vie,  or  he  OTdered  to  be 
for  whose  life  the  estate  is  holden,  should  live  as  long  pi-oduced. 
as  possible  ;  and,  in  the  event  of  his  decease,  a  tempta- 
tion might  occur  to  a  fraudulent  owner  to  conceal  his 
death.  In  order  to  prevent  any  such  fraud,  it  is  pro- 
vided, by  an  Act  of  Parliament  passed  in  the  reign  of 
Queen  Anne  (s),  that  any  person  having  any  claim  in 
remainder,  reversion  or  expectancy,  may,  upon  affidavit 
that  he  hath  cause  to  believe  that  the  cestui  que  vie  is 
dead,  and  that  his  death  is  concealed,  obtain  an  order 
from  the  Lord  Chancellor  for  the  production  of  the 
cestui  que  vie  in  the  method  prescribed  by  the  Act ;  and, 
if  such  order  be  not  complied  with,  then  the  cestui  que 
vie  shall  be  taken  to  be  dead,  and  any  person  claiming 
any  interest  in  remainder,  or  reversion,  or  otherwise, 
may  enter  accordingly.  The  Act,  moreover,  pro- 
vides (a),  that  any  person  having  any  estate  2)ur  autre 

{x)  Stat.  14  Geo.  11.  c.  20,  8.9;  Isaac,   4  Myl.   &  Craig,   11;    Jie 

see  Co.-Litt.  41  b,  n.  (5).  Lingcn,  12  Sim.  104;  Re  Closscij, 

(y)  Stat.  7  Wm.  IV.  &  1  Vict.  2  Sm.  &  G.  40  ;  Re  Bcnms,  7  Jur., 

c.  26,  88.  3,  6.  N.  S.  2.30  ;  Re  Owen,   10  Cli.  D. 

{•)  Stat.  6  Anne,  c.    18.     See  100. 
Ex  parte  Grant,  G  Ves.  512  ;  Ex  (a)  Stat.  0  Anne,  o.  IK,  h.  f). 

parte  Whalley,   4   Ruhs.  601  ;  Re 
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rie,  who,  after  the  determination  of  such  estate,  shall 
continue  in  possession  of  any  lands,  without  the  express 
consent  of  the  persons  next  entitled,  shall  be  adjudged 
a  trespasser,  and  may  be  proceeded  against  accordingly. 


A  tenant  for 
Ufe— 


tath  a  free- 
hold. 

Libcrum 
tenementum. 


Villenajre. 


Tlie  owner  of  an  estate  for  life  is  called  a  tenant  for 
life,  for  he  is  only  a  Itohler  of  the  lands  according  to 
the  feudal  principles  of  our  law.  A  tenant,  either  for 
his  OAvn  life,  or  for  the  life  of  another  {jyur  autre  vie), 
hath  an  estate  of  free/io/d,  and  he  that  hath  a  less  estate 
cannot  have  a  freehold  (0).  When  feudal  tenm'cs  first 
became  part  of  English  law  (c),  a  free  holding  {lihenim 
tenementum)  was  an  estate  held  by  free  service,  that  is, 
service  worthy  of  a  free  man,  such  as  military  service  (cl). 
Bracton,  who  wrote  in  the  reign  of  Henry  III.,  opposes 
free  tenure  to  tenure  in  villenage  {e),  or  the  holding  of 
land  by  the  performance  of  servile  duties,  such  as  doing 
field  labour  for  the  landlord  (/).  Copyhold  tenure, 
which  will  be  explained  further  on  {g) ,  seems  to  have 
grown  out  of  tenure  in  villenage.  Thus  it  is  that  we 
now  speak  of  freehold  estates  as  opposed  to  copyhold 
interests.  But,  besides  the  difference  between  free 
tenure  and  villenage,  a  distinction  was  established  in 
Bracton's  time  between  estates  of  freehold  and  estates 
less  than  freehold,  founded  upon  the  uncertainty  or 
certainty  of  the  time  of  the  determination  of  the  estate. 
Thus,  an  estate  for  life,  of  which  the  time  of  determina- 
tion is  uncertain,  was  regarded  as  a  free  holding :  whilst 
an  estate  by  lease  for  a  certain  time  was  considered  to 
be  an  interest  less  than  a  free  holding  (//).     This  is 


(i)  Litt.  s.  57. 

{c)  See  mite,  pp.  3 — 5,  and  note 
{q) ;  note  (r)  to  p.  21. 

{d)  See  Glanvil,  lib.  xii.  c.  1—3. 

{e)  Bracton,  lib.  iv.  c.  28,  par.  5, 
fol.  208  b;  Ub.  iv.  c.  38,  fol. 
224  a. 

(/)  As  to  the  services  due  from 


a  vil/aiius,  or  tenant  in  villenage, 
during  the  twelfth  and  thirteenth 
centuries,  see  Seebohm,  English 
Village  Community,  Ch.  II. 
sect.  5—12,  pp.  40 — 81. 

iff)  Post,  Part  III. 

{h)  Bracton,  lib.  ii.  c.  9,  fol. 
27  a ;  hb.  iv.  c.  28,  fol.  207  a. 
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probably  to  be  accounted  for  by  the  early  insignificance 
and  precarious  nature  of  an  interest  for  a  term  of 
years  («').  And  it  is  worthy  of  remark,  that  in  the 
earher  periods  of  our  law  an  estate  for  a  man's  own  life 
was  the  only  Kfe  estate  considered  of  sufficient  import- 
ance to  be  an  estate  of  freehold  :  an  estate  for  the 
life  of  another  person  was  not  then  reckoned  of  equal 
rank  (/.•) .  But  this  distinction  has  long  since  dis- 
appeared ;  and  there  are  now  some  estates  which  may 
not  even  last  a  lifetime,  but  are  yet  considered  in  law 
as  life  estates,  and  are  estates  of  freehold.  Thus,  an  Estate  during 
estate  granted  to  a  woman  during  her  widowhood  is  in  ^^  '^^  °°  ' 
law  a  life  estate,  though  determinable  on  her  marrying 
again  (/).  Every  life  estate  also  may  be  determined  by 
the  civil  death  of  the  party,  as  well  as  by  his  natm^al 
death  ;  for  which  reason  in  conveyances  the  grant  is 
usually  made  for  the  term  of  a  man's  aafi/ralliie  (ni).  Natural  life. 
Formerly  a  person  by  entering  a  monastery,  and  being 
2)rofessed  in  rehgion,  became  dead  in  law  {n).  But  this 
doctrine  is  now  inapplicable  ;  for  there  is  no  longer  any 
legal  establishment  for  professed  persons  in  England  (o), 
and  om-  law  never  took  notice  of  foreign  professions  {p). 
Civil  death  may,  however,  occur  by  outlawry  {q),  which 
may  still  take  place  in  criminal  proceedings,  though  in 
civil  proceedings  it  is  now  abolished  (r) .     Civil  death 

(j)  See   ante,    pp.    9—11,    and  31  Geo.  III.  c.  32,  s.  17  ;   10  Geo. 

note  (c)  to  p.    14  ;   Bracton,   fol.  IV.  c.  7,  ss.  28—37  ;  2  &  3  Will. 

224  a ;  Fleta,  Ub.  vi.  c.  49,  §  2.  IV.  c.  11.5,  s.  4.   See  also  Austey's 

{k)  Bract.  lib.  2,  c.  9,  fol.  26  b  ;  Guide  to  the  Laws  affecting  Eu- 

lib.  4,  tr.  3,  c.  9,  par.  3,  fol.  263  a;  man  Catholics,  pp.  24 — 27  ;  23  & 

Fleta,  lib.  3,  c.  12,  s.  6 ;  lib.  5,  c.  5,  24  Vict.  c.  134,  s.  7  ;  Re  Melcnlje's 

s.  15.  Trusts,  2  De  Gex,  Jones  k  Smitli, 

{I)  Co.   Litt.  42  a;    2   Black.  122. 

Com.  121.  {p)  Co.  Litt.  132  b. 

(»j)  Co.  Litt.   132  a;   2  Black.  (-/)  4   Black.    Com.    319,    380; 

Com.  121.  Watk.  n.  123  to  Gilb.  Ten. 

(w)  1  Black.  Com.  132.  (/■)  By  stat.  42  &  43  Vict.  c.  59, 

(o)  Co.  Litt.  3  b,  n.  (7),  132  b,  h.  3. 
n.  (1);   1  Black.  Com.   132;  Htat. 
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w.as  formerly  oocasioiicd  also  by  attainder  for  treason  or 
felony ;  but  all  attainders  are  now  abolished  (*•) . 


Timber.  Every  tenant  for  life,  unless  restrained  by  covenant 

or  agreement,  bas  the  common  right  of  all  tenants  to 
cut  wood  for  fuel  to  burn  in  the  house,  for  the  making 
and  repairing  of  all  instruments  of  husbandry,  and  for 
repairing  the  house,  and  the  hedges  and  fences  {f) ,  and 
also  tlie  right  to  cut  imderwood  and  lop  pollards  in  due 
course  (ii).    But  he  is  not  allowed  to  cut  timber  (x),  or  to 

Waste.  commit  an}'  other  kind  of  >ir(sfe  (//)  ;  either  by  voluntary 

destruction  of  any  part  of  the  premises,  which  is  called 
voluntary  waste,  or  by  permitting  the  buildings  to  go 
to  ruin,  which  is  called  7;fr;>?m'/re  waste  (;:).  Of  late, 
however,  doubts  have  been  thrown  on  the  liability  of  a 
tenant  for  life  for  waste  which  is  merely  permissive ; 
and  the  Courts  of  Equity  have  refused  to  interfere  in 
the  case  of  a  tenant  for  life,  whose  estate  is  equitable 
only  {a).  But  there  appears  to  be  no  sufficient  ground 
for  doubting  the  tenant's  liability  where  he  has  the 
legal  estate  vested  in  himself  {h) .  So  a  tenant  for  life 
cannot  plough  up  ancient  meadow  land  (c) ;  and  he  is 
not  allowed  to  dig  for  gravel,  brick,  earth   or  stone, 


(«)  By  Stat.  33  &  34  Vict.  c.  23. 

(i!)  Co.  Litt.  41  b;  2  Black. 
Com.  35,  122. 

{u)  FhiUips  V.  Smith,  14  M.  & 
W.  589.  As  to  thinnings  of  young 
timber,  see  Fidgeleij  v.  RawUng, 
2  Coll.  275 ;  Bagot  v.  Bagot,  32 
Beav.  509,  518  ;  Earl  Cowley  v. 
Welleslcy,  M.  R.,  Law  Rep.,  1  Eq. 
656  ;  35  Beav.  635.  Explained  in 
Honyxcood  v.  Honywood,  L.  R.,  18 
Eq.  306,  307,  308. 

[x)  As  to  what  is  timber,  see 
Hwywood  V.  Eonyu'ood,  L.  R., 
18  Eq.  306. 


(y)  Co.  Litt.  53  a;  Whitfield  v. 
Bcwit,  2  P.  Wms.  241 ;  2  Black. 
Com.  122,  281  ;  3  Black.  Com. 
224. 

{z)  Co.  Litt.  58a  ;  Woodhoiise  v. 
Walker,  5  Q.  B.  D.  404. 

(ff)  Foivys  V.  Blagrave,  4  De 
Gex,  M.  &  G.  448,  458  ;  Warren 
V.  Itiidall,  1  John.  &  Hem.  1. 

(4)  Yellowhj  V.  Gotver,  11  Ex. 
274,  293. 

(c)  Simmons  v.  Norton,  7  Bing. 
648.  See  Buhe  of  St.  Albans  v. 
Skipu-ith,  8  Beav.  354. 
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except  in  sucli  pits  or  places  as  were  open  and  usually- 
dug  wlien  he  came  in-  {d )  ;  nor  can  he  open  new  mines 
for  coal  or  other  minerals,  nor  cut  turf  for  sale  on  bog 
lands ;  for  all  such  acts  would  he  acts  of  voluntary 
irasfe.  But  to  continue  the  working  of  existing  mines, 
or  to  cut  tui'f  for  sale  in  bogs  already  used  for  that 
purpose,  is  not  wnsfe ;  and  the  tenant  may  accordingly 
carry  on  such  mines  and  cut  turf  in  such  bogs  for  his 
own  profit  {e) .  By  an  old  statute  if) ,  the  committing 
of  any  act  of  waste  was  a  cause  of  f  orf  eitui-e  of  the  thing 
or  place  wasted,  in  case  a  urif  of  waste  was  issued  against 
the  tenant  for  life.  But  this  writ  is  now  abolished  {(j) ;  Writ  of  waste 
and  a  tenant  for  life  is  now  liable  only  to  damages  in  abolished.^ 
an  action  in  the  High  Court  of  Justice  {//)  for  waste 
already  done,  or  to  be  restrained  by  injunction  from 
cutting  the  timber  or  committing  any  other  act  of  waste 
which  he  may  be  known  to  contemplate  (/).  If  any  of 
the  timber  were  in  such  an  advanced  state  that  it  would 
take  injury  by  standing,  the  Coui't  of  Chancery  would 
allow  it  to  be  cut,  on  the  money  being  secured  for  the 
benefit  of  the  persons  entitled  on  the  expiration  of  the 
life  estate ;  and  the  Court  would  allow  the  interest  of 
the  money  to  be  paid  to  the  tenant  during  his  life  (A-). 
And  the  Settled  Estates  Acts,  1856  and  1877  (/),  em- 

{d)  Co.  Litt.   53  b;    Tiiicr  v.  (i)   Stat.  36  &  37  Vict.  c.  6G, 

Vaughan,  2  Beav.  466  ;  Elias  v.  s.  25,  subs.  (8). 
Snoivdon  Slate  Quarries  Company,  {k)  Tooker  v.  Annesley,  5  Sim. 

4  App.  Cas.  454.  235  ;  Waldo  v.  Waldo,  7  Sim.  261 ; 

{e)  Co.  Litt.  54  b  ;  Coppinger  v.  12  Sim.  107  ;  TolkmacJie  v.  Tolle- 

Gubhins,  3  Jones  &  Lat.  397.  machc,    1    Hare,    456  ;   Consctt  v. 

(/)  The  Statute  of  Gloucester,  Bell,  1  You.  &  CoU.  New  Cases, 

6  Edw.  I.  c.  5  ;   2  Black.  Com.  569  ;  Gent  v.  Harrison,  Johnson, 

283  ;  Co.  Litt.  218  b,  n.  (2).  517  ;  Ilongn-ood  v.  Honywood,  L. 

{g)  By  Stat.   3  &  4  WiU.  IV.  R.,  18  Eq.  306;  Zo(i«f/<-s  v.  iN^or^ow, 

c.  27,  8.  36.  V.-C.  H.,  25  W.  R.  826  ;  L.  R., 

(A)  Stats.  21  &  22  Vict.  c.  27,  6  Ch.   D.  139.     See  WUIiams's 

88.  2,  3  ;  36  &  37  Vict.  c.  66  ;  37  Conveyancing  Statutes,  337. 
&  38  Vict.  c.  83;  38  &  39  Vict.  [l)  Stats.  19  &  20  Vict.  c.  120, 

c.  77.  H.  11  ;  40  &  41  Vict.  c.  18,  s.  IC. 
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"Waste  com- 
mitted in 
"executing  or 
maintauiing 
impi'ovements 
authorized  by 
the  Settled 
Land  Act, 
1882. 


powered  the  Court  to  autliorize  a  sale  of  any  timber, 
not  being  ornamental  timber,  growing-  on  any  settled 
estates.  It  is  now  provided  by  the  Settled  Land  Act, 
1882  (ui),  that,  where  a  tenant  for  life  is  impeachable 
for  waste  in  respect  of  timber,  and  there  is  on  the 
settled  land  timber  ripe  and  fit  for  cutting,  the  tenant 
for  life,  on  obtaining  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  Court,  may  cut  and  sell 
that  timber,  or  any  part  thereof.  In  such  a  case,  three 
fourth  parts  of  the  net  proceeds  of  the  sale  must  be  set 
aside  and  applied  as  capital  money  arising  under  that 
Act,  and  the  other  fourth  part  will  go  as  rents  and 
profits  {n).  By  the  same  Act  a  tenant  for  life  is 
empowered  to  make  a  lease  in  accordance  with  the  Act 
for  any  purpose,  whether  involving  waste  or  not  (o). 
This  Act  also  provides  (^;)  that  the  tenant  for  life  under 
a  settlement  and  each  of  his  successors  in  title  (q)  having, 
under  the  settlement,  a  limited  estate  or  interest  only 
in  the  settled  land,  and  all  persons  employed  by  or 
under  contract  with  the  tenant  for  life  or  any  such 
successor,  may  from  time  to  time  enter  on  the  settled 
land,  and,  without  impeachment  of  waste  by  any  re- 
mainderman or  reversioner,  thereon  execute  any  improve- 
ment authorized  by  this  Act(r),  or  inspect,  maintain 
and  repair  the  same,  and,  for  the  purposes  thereof,  on 
the  settled  land,  do,  make,  and  use  all  acts,  works,  and 
conveniences  proper  for  the  execution,  maintenance, 
repair  and  use  thereof,  and  get  and  work  freestone,  lime- 
stone, clay,  sand  and  other  substances,  and  make  tram- 
ways and  other  ways,  and  burn  and  make  bricks,  tiles 


{in)  Stat.  45  &  46  Vict.  c.  38, 
s.  35,  subs.  1  ;  see  Williams's 
Conveyancing  Statutes,  337. 

(h)  Sect.  35,  subs.  2  ;  see  sects. 
2  (9),  21 ;  Williams's  Convey- 
ancing Statutes,  292,  325,  337. 


{o)  Sect.  6 ;  see  Williams's 
Conveyancing  Statutes,  300. 

(p)  Sect.  29. 

(<?)  See  Williams's  Conveyanc- 
ing Statutes,  311. 

(r)  See  below  as  to  improve- 
ments under  this  Act. 
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and  other  tilings,  and  cut  down  and  use  timber  and  other 
trees  not  planted  or  left  standing  for  shelter  or  ornament. 

If,  however,  the  estate  is  given  to  the  tenant  by  a  "Without  im- 
written  instrument  (>•)  expressly  declaring  his  estate  to  ^aste!^^^ 
be  u-'ttJiout  i)upeachment  of  nxiste,  he  is  allowed  to  cut 
timber  in  a  husbandlike  manner  for  his  own  benefit, 
to  open  mines,  and  commit  other  acts  of  waste  with 
impunity  (s) ;  but  so  that  he  does  not  pull   down  or 
deface  the  family  mansion,  or  fell  timber  planted  or 
left  standing  for  ornament,  or  commit  other  injuries  of 
the  like  nature  ;  all  of  which  are  termed  equitable  waste ;  Equitable 
forthe  Comi  of  Chancery,  administeringe5'»%,  restrained  ■^^^*®- 
such  proceedings  (;').    The  Supreme  Court  of  Judicature  New  enact- 
Act,  1873  {ii),  now  provides  that,  after  the  time  ap-  J'^^lJaUe*^ 
pointed  for  the  commencement  of  that  Act,  namely,  the  waste, 
first  of  November,  1875  (.r),  an  estate  for  life  without 
impeachment  of  waste  shall  not  confer,  or  be  deemed  to 
have  conferred,  upon  the  tenant  for  life  any  legal  right 
to  commit  waste  of  the  description  known  as  equitable 
waste,  unless  an  intention  to  confer  such  right  shall 
expressly    appear    by   the    instrument   creating    such 
estate  (y/). 

As  a  tenant  for  life  has  merely  a  limited  interest,  he  Leases  by 
could  not  formerly  make  any  disposition  of  the  lands  to  ^^^^^^ 
take  effect  after  his  decease  ;  and,  consequently,  he  could 

(»•)  Dowman' s  case,  9  Rep.  10  b.  375  a;    Wellesley  v.    Wcllesley,   6 

(*)  Leiois  Bowies'  case,   11  Rep.  Sim.  497  ;   Buke  of  Leeds  v.  Earl 

82  b;  2  Black.  Com.  283  ;  Burges  Amherst,  2  Phil.  117  ;  Morris  v. 

V.  Lamb,  16  Ves.   185  ;   Cholmeleij  Morris,  15  Sim.  505  ;    3  De  Gex 

V.  Paxton,  3  Bing.  211  ;  10  Bam.  &    Jones,    323  ;    MicJclethwait  v. 

&  Cress.  564  ;  Lavics  v.  Wescomb,  Mickleihwait,   1  De  Gex  &  Jones, 

2   Sim.    425;     JFoolf  v.    Hill,    2  50i  ;  Ba/ccr  y.  Scbriffht,  13  Ch.  D. 

Swanst.  149  ;  TFaldo  v.  Waldo,  12  179. 

Sim.  107.  (m)  Stat.  3G  &  37  Vict.  c.  66, 

{()  1  Foub.  Eq.   33  n.  ;   Mar-  {x)  Stat.  37  &  38  Vict.  c.  83. 

quia  of  DowHshirc  V.  Ladij  Sandyn,  {y)  Stat.   36   &  37  Vict.  c.   66, 

6  Ves.   107;   Bimjes  v.  Lawb,   16  s.  25,  subs.  (3). 

Ves.  183  ;  Day  v.  Merry,  16  Ves. 

W.R.l'.  U 
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Express 
power  oi 
leasiu"'. 


Statutory 
powers  oi 
leasinjr. 


Leases  by 
authority 
the  Court 


of 


make  no  leases  to  endure  beyond  his  own  life.  In 
modern  times,  however,  it  was  usual  expressly  to  confer 
upon  a  tenant  for  life  under  a  settlement  a  power  of 
leasing  (;:)  the  land  settled  for  a  given  number  of  years 
upon  certain  specified  conditions  {a)  ;  and  a  lease  made 
in  accordance  with  such  a  power  remained  valid  not- 
withstanding liis  death.  By  the  Settled  Estates  Act, 
1877  (/>),  which  consolidated  the  provisions  of  the 
Settled  Estates  Act  of  1856  and  several  amending 
Acts  (c),  when  the  settlement  is  made  after  the  1st  of 
November,  1856  {d),  the  day  when  the  Act  of  1856 
came  in  force  (e),  and  does  not  contain  an  express 
declaration  to  the  contrary,  every  tenant  for  life  may 
demise  the  premises  or  any  part  thereof  (except  the 
principal  mansion-house  and  the  demesnes  thereof,  and 
other  lands  usually  occupied  therewith),  for  any  term 
not  exceeding  twenty-one  years  as  to  estates  in  England, 
and  thii-ty-five  years  as  to  estates  in  Ireland,  to  take 
effect  in  possession  at  or  within  one  year  next  after  the 
making  thereof ;  provided  that  every  such  demise  be 
made  by  deed,  at  the  best  rent  that  can  reasonably  be 
obtained,  without  any  fine  or  other  benefit  in  the  nature 
of  a  fine,  not  without  impeachment  of  waste,  and  other- 
wise in  accordance  with  the  Act.  Leases  may  also  be 
made  under  the  same  Act  by  the  authority  of  the 
Chancery  Division  of  the  High  Court,  on  due  applica- 
tion, whatever  may  be  the  date  of  the  settlement,  for 
terms  not  exceeding  twenty-one  years  as  to  England, 
and  thirty-five  years  as  to  Ireland,  for  an  agricultural 
or  occupation  lease,  forty  years  for  a  mining  lease,  or  a 
lease  of  water,  water-mills,  way-leaves,  water-leaves,  or 


{£)  Powers  of  leasing  are  ex- 
plained, post,  Part  II.  Ch.  III. 
sect.  1. 

(«)  See  Williams's  Conveyanc- 
ing Statutes,  301. 

(b)  Stat.  40  &  41  Vict.  c.  18, 
ss.  46—48,  57. 

{(■)  Stats.  19  &  20  Viet.  c.  120, 


21  &  22  Vict.  c.  77,  27  &  28  Vict. 
c.  45,  37  &  38  Vict.  c.  33,  and  39 
&  40  Vict.  c.  30,  repealed  by 
Stat.  40  &  41  Vict.  c.  18,  s.  58. 

(d)  Stat.  40  &  41  Vict.  c.  18, 
s.  57. 

(()  Stat.  19  &  20  Vict.  c.  120, 
ss.  44.  46. 
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other  riglits  or  easements,  sixty  years  for  a  repaiiing 
lease,  and  ninety-nine  years  for  a  building  lease,  subject 
to  the  conditions  prescribed  by  the  Act ;  and  where  the 
Court  shall  be  satisfied  that  it  is  the  usual  custom  of  the 
district,  and  beneficial  to  the  inheritance,  to  grant  leases 
for  longer  terms,  any  of  the  above  leases,  except  agri- 
cultiu'al  leases,  may  be  granted  for  such  term  as  the 
Com't  shall  direct  (_/*).  The  powers  of  leasing  con-  Leases  under 
feri-ed  by  the  Settled  Estates  Act,  1877,  are  however  Act  I882'. 
now  practically  superseded  by  the  extensive  powers  of 
leasing  given  to  every  tenant  for  life  by  the  Settled 
Land  Act,  1882  (g),  irrespective  of  the  date  of  the 
settlement,  under  which  he  holds.  Under  this  Act  (A), 
a  tenant  for  life  may  lease  the  settled  land,  or  any  part 
thereof,  or  any  easement,  right  or  privilege  of  any  kind, 
over  or  in  relation  to  the  same,  for  any  piu'pose  what- 
ever, whether  involving  waste  or  not,  for  any  term  not 
exceeding  (i)  in  case  of  a  building  lease,  ninety-nine 
years ;  (ii)  in  case  of  a  mining  lease,  sixty  years ; 
(iii)  in  case  of  any  other  lease,  twenty-one  years  in 
England  or  "Wales  (/)  and  thirty-five  years  in  Ireland  (/«•). 
But  the  principal  mansion-house  on  any  settled  land, 
and  the  demesnes  thereof,  and  other  lands  usually  occu- 
pied therewith,  cannot  be  leased  under  this  Act  by  the 
tenant  for  life  without  the  consent  of  the  trustees  of  the 
settlement  or  an  order  of  the  Court  (/).  A  tenant  for 
life,  when  intending  to  make  a  lease  under  this  Actj 
must  give  due  notice  of  his  intention  to  each  of  the 
trustees  of  the  settlement  and  their  solicitor,  if  known 
to  the  tenant  for  life  [))i).  Every  lease  made  under  this 
Act  must  be  by  deed,  and  be  made  to  take  effect  in 

(/)  Stat.  40  &  41  Vict.  c.  18,  (/,•)  Sect.  G5,  subs.  10. 

88.  4 — 15.  (/)  Sect.     15  ;     sec  Williams's 

(^r)  Stat.  45  &  4G  Vict.  c.  38.  Conveyancing  Statutes,  317. 

(//)Soct.  G;  sec  Williams's  Con-  (///)  Sect.  45;  Williams's  Con- 
veyancing Statutes,  300  e(  seq.  veyaucing     Statutes,    344 — 347  ; 

(t)  Sec  8.  l,8ubs.  3;  Williams's  see  now  stat.  47  k  4H  Vict.  v.  18, 

Conveyiincing  Statutes,  291,  299.  s.  5. 

d2 
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possession  not  later  than  twelve  months  after  its  date  (m)  ; 
must  reserve  the  best  rent  that  can  reasonably  be  ob- 
tained, regard  being  had  to  any  fine  taken,  and  to  any 
money  laid  out  or  to  be  laid  out  for  the  benefit  of  the 
settled  land,  and  generally  to  the  circumstances  of  the 
case  (o)  ;  and  must  contain  a  covenant  by  the  lessee  for 
payment  of  the  rent,  and  a  condition  of  re-entry  on  the 
rent  not  being  paid  within  a  time  therein  specified  not 
exceeding  thirty  days  {p).  And  a  counterpart  of  every 
such  lease  must  be  executed  by  the  lessee  and  delivered 
to  the  tenant  for  life  ;  of  which  execution  and  delivery 
the  execution  of  the  lease  by  the  tenant  for  life  is  suflB.- 
cient  evidence  {q).  Building  and  mining  leases  are 
subject  to  additional  special  regulations  (r).  Where  it 
is  shown  to  the  Com-t  with  respect  to  the  district  in 
which  any  settled  land  is  situate — either  (i)  that  it  is 
the  custom  for  land  therein  to  be  leased  or  granted  for 
building  or  mining  purposes  for  a  longer  term  or  on 
other  conditions  than  the  term  or  conditions  specified  in 
that  behalf  in  this  Act,  or  in  perpetuity,  or  (ii)  that  it 
is  difficult  to  make  leases  or  grants  for  building  or 
mining  purposes  of  land  therein,  excejjt  for  a  longer 
term  or  on  other  conditions  than  the  term  and  con- 
ditions specified  in  that  behalf  in  this  Act,  or  except  in 
perpetuity — the  Court  may,  if  it  thinks  fit,  authorize 
generally  the  tenant  for  Hfe  to  make  from  time  to  time 
leases  or  grants  of  or  concerning  the  settled  land  in  that 
district,  or  parts  thereof,  for  any  term  or  in  perpetuity, 
at  fee-farm  or  other  rents,  secured  by  condition  of  re- 
entry or  otherwise,  as  in  the  order  of  the  Court  expressed, 
or  may,  if  it  thinks  fit,  authorize  the  tenant  for  hfe  to 
make  any  such  lease  or  grant  in  any  particular  case  («). 

(w)  Stat.  45  &  46  Vict.  c.  38,           (;•)  Sects.  8,  9 ;  see  Williams's 

8.  7,  subs.  1.  Conveyancing     Statutes,     303 — 

(o)  Sect.  7,  subs.  2.  306. 

{p)  Sect.  7,  subs.  3.  (s)  Sect.  10,  .subs.  1. 
[q)  Sect.  7,  subs.  4. 
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And  thereupon  the  tenant  for  life,  and,  subject  to  any 
direction  in  the  order  of  the  Coui*t  to  the  contrary,  each 
of  his  successors  in  title  being  a  tenant  for  life,  or 
having  the  powers  of  a  tenant  for  life  under  this  Act, 
may  make  in  any  case,  or  in  the  particular  case,  a  lease 
or  grant  of  or  affecting  the  settled  land,  or  part  thereof, 
in  conformity  with  the  order  (t) .  A  fine  received  on  Fines  on 
the  grant  of  a  lease  under  any  power  conferred  by  this 
Act  must  be  applied  as  capital  money  arising  under  this 
Act  (?/).  Under  a  mining  lease  made  under  this  Act,  Rent  on 
whether  the  mines  or  minerals  leased  are  already  opened  ° 

or  in  work  or  not,  unless  a  contrary  intention  is  ex- 
pressed in  the  settlement,  part  of  the  rent  must  be  set 
aside  and  applied  as  capital  money  arising  under  this 
Act ;  namely,  where  the  tenant  for  life  is  impeachable 
for  waste  in  respect  of  minerals,  three-fourth  parts  of 
the  rent,  and  otherwise  one-fourth  part  thereof ;  and  in 
every  such  case  the  residue  of  the  rent  will  go  as  rents 
and  profits  (x) .  Powers  additional  to  or  larger  than  the 
powers  conferred  by  this  Act  may  be  given  to  the  tenant 
for  life  by  the  deed  under  which  he  holds  (//) ;  and 
settlements  often  contain  some  relaxation  of  the  re- 
strictions imposed  by  the  Act  (s).  The  leasing  power 
of  a  tenant  for  life  under  this  Act  extends  to  the 
making  of  (i)  a  lease  for  giving  effect  to  a  contract 
entered  into  by  any  of  his  predecessors  in  title  for 
making  a  lease,  which,  if  made  by  the  predecessor, 
would  have  been  binding  on  the  successors  in  title ; 
and  (ii)  a  lease  for  giving  effect  to  a  covenant  of  re- 

{t)   Sect.  10,  subs.  2  ;  see  Wil-  tutcs,  307— :309. 

liams's    Conveyancing  Statutes,  (y)  See  sect.  57. 

307.  (z)  E.g.,  as  to  the  necessity  of 

{u)  Stat.  47  &  48  Vict.  c.  18,  giving-  notice  to  the  trustees,  or 

8.    4  ;    see  Williams's    Convey-  of  setting  aside  part  of  the  rent 

ancing  Stiitutes,  292,  302,  325.  on  making  a  mining  lease ;  see 

{x)  Stat.  45  &  46  Vict.  c.  38,  "Williams's     Conveyancing    Sta- 

8.    11;    sec    atite,   pp.    30,     33;  tutcs,  308,  345— 347,  500,  520. 
Williams's    Conveyancing    Sta- 
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newal,  performance  whereof  could  be  enforced  against 
the  owner  for  the  time  being  of  the  settled  land ;  and 
(iii)  a  lease  for  confirming,  as  far  as  may  be,  a  previous 
lease,  being  void  or  voidable;  but  so  that  every  such 
lease,  as  and  when  confirmed,  shall  bo  such  a  lease  as 
might  at  the  date  of  the  original  lease  have  been  law- 
fully granted,  under  this  Act,  or  otherwise,  as  the  case 
may  require  (a) . 

Emblements.        If  a  tenant  for  life  should  sow  the  lands,  and  die 
before  harvest,  his  executors  will  have  a  right  to  the 
emblements  or  crop  {b).     And  the  same  right  wdll  also 
belong  to  his  under-tenant ;  with  this  difference,  how- 
ever, that  if  the  life  estate  should  determine  by  the 
tenant's  oirn  act,  as  by  the  marriage  of  a  widow  holding 
dming  her  widowhood,  the  tenant  would  have  no  right 
to  emblements ;  but  the  under-tenant  being  no  party 
to  the  cesser  of  the  estate,  would  still  be  entitled  in  the 
same  manner  as   on   the   expiration  of  the  estate  by 
Enactment  as  death  (c).     And  with  respect  to  tenants  at  rack  rent,  it 
rack  rent.        IS  now  provided  {(l),  that  where  the  lease  or  tenancy  of 
any  farm  or  lands  held  by  such  a  tenant  shall  determine 
by  the  death  or  cesser  of  the  estate  of  any  landlord  en- 
titled for  his  life,  or  for  any  other  uncertain  interest, 
instead  of  claims  to  emblements,  the  tenant  shall  con- 
tinue to  hold  and  occupy  such  farm  or  lands  imtil  the 
ex2:)iration  of  the  then  current  year  of  his  tenancy,  and 
shall  then  quit  upon  the  terms  of  his  lease  or  holding, 
in  the  same  manner  as  if  such  lease  or  tenancy  were 
then  determined  by  effluxion  of  time,  or  other  lawful 
means,  during  the  continuance  of  his  landlord's  estate ; 
and  the  succeeding  owner  will  be  entitled  to  a  fair  j^ro- 
portion  of  the  rent  from  the  death  or  cesser  of  the  estate 

{a)  Stat.  45  &  46  Vict.  c.  38,  {c)  2  Black.  Com.  123,  124. 

8.    12  ;    see  Williams's  Convey-  (d)  Stat.  14  &  15  Vict.  c.  25, 

ancing  Statutes,  309—312.  s.  1 ;   Sahies  v.   Welcit,  L.  R.,  4 

(4)2    Black.     Com.    122;    see  C.  P.  91. 
OravesY.  Tf'dd, oBam. &  Adol.lOo. 
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of  his  predecessor  to  the  time  of  the  tenant's  so  quitting. 
And  the  succeeding  owner  and  the  tenant  respectively 
will,  as  between  themselves  and  as  against  each  other, 
be  entitled  to  all  the  benefits  and  advantages,  and  be 
subject  to  the  terms,  conditions  and  restrictions  to 
which  the  preceding  landlord  and  the  tenant  respec- 
tively would  have  been  entitled  and  subject  in  case  the 
lease  or  tenancy  had  determined  in  the  manner  before 
mentioned  at  the  expiration  of  the  current  year ;  and 
no  notice  to  quit  shall  be  necessary  from  either  party 
to  determine  such  holding. 

As  a  consequence  of  the  determination  of  the  estate  Apportion- 
of  a  tenant  for  life  the  moment  of  his  death,  it  was  ^^'^^  "^  '■^'^*- 
held  in  old  times,  that  if  such  a  tenant  had  let  the 
lands  reserving  rent  quarterly  or  half-yearly,  and  died 
between  two  rent  days,  no  rent  was  due  from  the  under- 
tenant to  anybody  from  the  last  rent  day  till  the  time 
of  the  decease  of  the  tenant  for  life.  But  in  the  reign 
of  King  George  II.  a  remedy  for  a  proportionate  part 
of  the  rent,  according  to  the  time  such  tenant  for  life 
lived,  was  given  by  Act  of  Parliament  to  his  executors 
or  administrators  {e).  Formerly,  also,  when  a  tenant 
for  life  had  a  power  of  leasing  (,/'),  and  let  the  lands 
accordingly,  reserving  rent  periodically,  his  executors 
had  no  right  to  a  proportion  of  the  rent,  in  the  event  of 
his  decease  between  two  quarter  days ;  and,  as  rent  is 
not  due  till  midnight  of  the  day  on  which  it  is  made  • 
payable,  if  the  tenant  for  life  had  died  even  on  the 
quarter  day,  but  before  midnight,  his  executors  lost  the 
quarter's  rent,  which  went  to  the  person  next  entitled  {(j). 
But  by  a  modem  Act  of  Parliament  [h],  the  executors 

{e)  Stat.    11  Geo.  II.  c.   I'J,  h.  (/)  Sco  ante,  p.  34. 

15,    explained    by   stat.    4    &   6  {y)  Norrin  v.  Uarrison,  2  IMiid. 

WiU.   IV.  c.  22,  B.  1.     See   Ex  2G8. 

parte  Smyth,  1  Swanst.  337,  and  (A)  Stat.  4  &  5  Will.  IV.  c.  22, 

th(3  learned  editor's  note.  h.  2  ;  Lorh  v.  Dc  liunjh,  4  Do  Gcx 
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Apportion- 
ment Act, 
1870. 


and  administrators  of  any  tenant  for  life  who  had 
granted  a  lease  since  the  16th  of  June,  1834,  the  date 
of  the  Act,  might  claim  an  apportionment  of  the  rent 
from  the  person  next  entitled,  when  it  should  become 
due.  This  Act,  however,  did  not  appl}^  unless  the 
demise  were  made  by  an  instrument  in  '\\Titing  (i). 
But  the  Apportionment  Act,  1870  (/.•),  now  provides  (/), 
that  after  the  passing  of  that  Act,  which  took  place  on 
the  1st  of  August,  1870,  all  rents  and  other  periodical 
payments  in  the  nature  of  income  (whether  reserved  or 
made  payable  under  an  instrument  in  writing  or  other- 
wise) shall,  like  interest  on  money  lent,  be  considered  as 
accruing  from  day  to  day,  and  shall  be  apportionable 
in  respect  of  time  accordingly. 


Draining.  By  an  Act  of  the  present  reign  (ni)  tenants  for  life, 

and  some  other  persons  having  limited  interests,  were 
empowered  to  apply  to  the  Court  of  Chancery  for  leave 
to  make  any  permanent  improvements  by  draining  the 
lands  with  tiles,  stones,  or  other  durable  materials,  or 
by  warping,  irrigation  or  embankment  in  a  permanent 
manner,  or  by  erecting  thereon  any  buildings  of  a 
permanent  kind  incidental  or  consequential  to  such 
draining,  warping,  irrigation  or  embanking,  and  im- 
mediately connected  therewith  {n).  And  if,  in  the 
opinion  of  the  Court,  such  improvements  would  have 
been  beneficial  to  all  persons  interested  (o),  the  money 
expended  in  making  such  improvements,  or  in  obtain- 


&  Smale,  470;  Flummerv.  White- 
ley,  Johnson,  585  ;  Llewellyn  v. 
Rous,  M.  E,.,  Law  Rep.,  2  Eq.  27 ; 
35Beav.  591. 

(i)  See  Cattley  V.  ylr)wld,  y.-C 
W.,  5  Jur.,  N.  S.  361 ;  7  W.  Rep. 
245  ;  1  Johns.  &Hcm.  651 ;  Jlill.s 
V.  Trumper,  L.  R.,  4  Ch.  320. 

(^■)  Stat.  33  &  34  Vict.  c.  35  ; 
Haslnck  V.  Pcdley,  M.  E.,  L.  R., 


19  Eq.  271  ;  Constable  v.  Con- 
stahle,  11  Ch.  D.  681. 

[l]  Sect.  2. 

{m)  Stat.  8  &  9  Vict.  c.  56, 
repealing  a  prior  Act  for  the 
same  purpose,  stat.  3  &  4  Vict, 
c.  55. 

(m)  Sect.  3. 

(o)  Sects.  4,  5. 
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ing  the  autliority  of  the  Court,  was  to  be  charged  on 
the  inheritance  of  the  lands,  with  interest  at  such  rate 
as  should  have  been  agreed  on,  not  exceeding  five  per 
cent,  per  annum,  payable  half-yearly  (7;)  ;  the  principal 
money  to  be  repaid  by  equal  annual  instalments,  not 
less  than  twelve  nor  more  than  eighteen  in  number  ;  or 
in  the  case  of  buildings,  by  equal  annual  instalments, 
not  less  than  fifteen  nor  more  than  twenty-five  in  num- 
ber ((/).     And  under  the  provisions  of  more  recent  Acts  Govcmment 
of  Parliament  {r),  called  the  Public  Money  Drainage  draining. 
Acts,  tenants  for  life  and  other  owners  of  land  may  ob- 
tain advances  from  government  for  works  of  drainage 
which   may  be   completed  within   five  years  (.s),   such 
advances  to  be  repaid  by  a  rent-charge  on  the  land, 
after  the  rate  of  6/.  10s.  rent-charge  for  every  100/. 
advanced,  and  to  be  payable  for  the  term  of  twenty- 
two  years  (/) .    By  another  Act  of  Parliament  called  the  Private 
Private  Money  Drainage  Act,  1849  {u),  the  owner  of  p^Sge 
any  land  in  Great  Britain  or  Ireland  was  empowered  Act,  1849, 
to  borrow  or  advance  money  for  the  improvement  of 
such  land  by  works  of  drainage ;    such  money,  with 
interest  not  exceeding  five  per  cent,  per  annum,  to  be 
charged  on  the  inheritance  of  the  land,  in  the  shape  of 
a  rent-charge,  for  the  term  of  twenty-two  years.     This  now  repealed. 
Act,  however,  is  now  repealed  by  the  Improvement  of  Improvement 
Land  Act,  1864  (a-),  which  gives  a  very  wide  definition  ^864.  ' 

to  the  phrase  "  improvement  of  land,"  and  contains  pro- 
visions for  facilitating  the  raising  of  money  by  way  of 
rent-charge  for  that  purpose.  The  rate  of  interest  to 
be  charged  is  not  to  exceed  five  per  cent,  per  annum, 

(j»)  Sect.  8.  («)  Stat.   10  &  11  Vict.  c.  11, 

(q)  Sect.  9.  8.  7. 

(r)  Stat.  9  &   10  Vict.  c.  101,  {i)  Stat.  9  &  10  Vict.  c.  101, 

explained  and  amended  by  stats.  s.  34. 

10  &  11  Vict.  c.  11,  11  &  12  Vict.  (m)  Stat.  12  &  13  Vict.  c.  100, 

c.  119,  13  &   14  Vict.  c.  31,  and  amended  by  stat.  19  &  20  Vict. 

19  &  20  Vict.  c.  9.  c.  9. 

(ar)  Stat.  27  &  28  Vict.  c.  114. 
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Railways  or 

canals. 

Limited 
0^vne^s'  Resi- 
dences Act, 
1870,  Amend- 
ment Act, 
1871. 


and  the  term  for  repayment  is  not  to  exceed  twenty- 
five  years  (//).  Tliese  loans  are  under  the  superin- 
tendence of  the  Land  Commissioners  for  England  (z), 
and  in  Ireland  under  that  of  the  Commissioners  for 
Public  Works  in  Ireland.  But  the  authority  to  issue 
certificates  of  the  redemption  of  the  loans  of  publio 
money  belongs  to  the  Board  of  Inland  Revenue  {a). 
The  Improvement  of  Land  Act,  1864,  contains  provi- 
sions, amongst  other  things,  for  charging  settled  lands 
with  money  subscribed  for  the  construction  of  railways 
or  navigable  canals  upon  or  near  to  the  lands,  and  which 
will  improve  or  benefit  them  (6).  An  Act,  styled  the 
"  Limited  Owners'  Residences  Act,  1870,  Amendment 
Act,  1871  "(r),  now  provides  (f/)  that  the  following 
shall  be  improvements  within  the  meaning  of  the 
Improvement  of  Land  Act,  1864,  namely,  the  erection 
of  a  mansion-house  and  such  other  usual  and  necessary 
buildings,  outhouses  and  offices  as  are  commonly  appur- 
tenant thereto  and  held  and  enjoyed  therewith,  and  the 
completion  of  any  mansion-house  and  such  appurte- 
nances as  aforesaid,  and  the  improvement  of  and  addi- 
tion to  any  mansion-house  and  such  appm-tenances  as 
aforesaid  already  erected,  and  the  improvement  of  and 
addition  to  any  house  which  is  capable  of  being  con- 
verted into  a  mansion-house  suitable  to  the  estate  on 
which  the  same  stands,  so  as  such  improvement  and 
addition  be  of  a  permanent  nature ;  provided  that  every 
such  mansion-house  so  erected  or  enlarged  or  converted 
is  suitable  to  the  estate  on  which  it  stands  as  a  residence 
for  the  owner  of  such  estate  (e).     But  the  sum  charged 


(y)  Sect.  26. 

(j)  See  Stat.  45  &  4G  Vict.  c.  38, 
8.  48. 

(a)  Stat.    19   &  20  Vict.  c.   9, 

8.   10. 

{bj  Stat.  27  &  28  Vict.  c.  114, 
ss.  78  et  scq. 

[c)  Stat.  34  &  35  Vict.  c.  84. 


{d)  Sect.  3. 

((')  The  term  "estate"  in  this 
section  includes  all  lands  upon 
which  any  of  such  improvements 
is  proj^osed  to  be  made,  and  any 
other  lands  in  the  neighbourhood 
of  the  same  settled  to  the  same 
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on  any  estate  under  settlement  in  respect  of  mansion 
and  other  buildings  before  mentioned  is  not  to  exceed 
two  years'  net  rental  of  the  whole  estate  (/).  An  Act 
which  bears  the  title  of  "  The  Limited  Owners'  Eeser- 
voirs  and  Water  Supply  Further  Facilities  Act,  1877  "  {g), 
adds  the  erection  of  reservou's  and  other  works  of  a  Reservoirs 
permanent  character  for  the  supply  of  water  to  the  list  supply. 
of  improvements  authorized  by  the  Improvement  of 
Land  Act,  1864  {]>).  The  enumeration  of  improvements 
contained  in  the  latter  Act  is  now  further  extended  so 
as  to  comprise  all  improvements  authorized  by  the 
Settled  Land  Act,  1882(0. 

In  addition  to  the  facilities  so  given  for  raising  money  Improve- 

.  Pii'  j^eii  -J.!  meats  under 

to  pay  tor  the   improvement  oi   land,   capital  money  Settled  Land 

arisino-  from  the  sale  of  settled  land  or  otherwise  under  ^^t,  1882. 

the  Settled  Land  Act,  1882  (/.•),  may  now  be  applied  in 

payment  for  any  improvement  authorized  by  that  Act  (/) . 

The  list  of  improvements  authorized  by  the  Act  is  given  in 

the  note  {m).     Where  the  tenant  for  life  is  desirous  that  Tenant  for 

(/)  Stat.  33  &  34  Vict.  c.  56,  seeWilliams's  Conveyancing  Sta- 
8.  4.  tutes,  292. 

{g)  Stat.  40  &  41  Vict.  c.  31.  [1)  Sect.   21    (iii)  :    but  not  in 

(A)  Stat.  27  &  28  Vict.  c.  114.        redeeming    rent-charges   created 

(i)  Stat.  45  &  46  Vict.  c.  38,  under  the  Improvement  of  Land 
S.  30.  Act,  1864  ;  Re  KnatchbuW s  Settled 

{k)  Stat.  45  &  46  Vict.  c.  38 ;       Estate,  27  Ch.  D.  349. 

{in)  (Sect.  25.)  Improvements  authorized  by  this  Act  are  the 
making  or  execution  on,  or  in  connexion  with,  and  for  the  benefit  of 
settled  land,  of  any  of  the  following  works,  or  of  any  works  for  any 
of  the  following  purposes,  and  any  operation  incident  to  or  necessary 
or  proper  in  the  execution  of  any  of  those  works,  or  necessary  or 
I>roper  for  canying  into  effect  any  of  those  piu-jjoses,  or  for  securing 
the  full  benefit  of  any  of  those  works  or  purposes  (namely)  :  — 

(i)  Drainage,  including  the  straightening,  widening,  or  deepening  of 
drains,  streams,  and  watercourses  : 

(ii)  In-igation  ;  warbling  : 

(iii)  Drains,  pipes,  and  machinery  for  supply  and  distribution  of 
sewage  as  manure : 

(iv)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea,  or 
a  tidal  water : 

(v)  GrojiiCH  ;  sea  walls  ;  defences  against  water  : 
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life  must  first  capital  monoj  arising-  under  this  Act  shall  be  applied  in 
scheme  to  the  or  towards  payment  for  an  improvement  authorized  by 
trustees  or  the  f]^{g  j^q^^  ]^q  jj^r^y  Submit  for  approval  to  the  trustees  of 
the  settlement,  or  to  the  Court,  as  the  case  may  require, 
a  scheme  for  the  execution  of  the  improvement,  show- 
Cei-tificate  or  ing  the  proposed  expenditure  thereon  («).  "Where  the 
before^money  capital  money  to  be  expended  is  in  the  hands  of  trustees, 
can  be  ap-       then,  after  a  scheme  is  approved  by  them,  the  trustees 

(\'i)  Inclosing  ;  straightening  of  fences  ;  redivision  of  fields  : 

(vii)  Reclamation  ;  dry  warping : 

(\4ii)  Farm-roads ;  private-roads ;  roads  or  streets  in  \'illages,  or 
towns : 

(ix)  Clearing  ;  trenching  ;  planting  : 

(x)  Cottages  for  laboui-ers,  farm  servants,  and  artisans,  employed 
on  the  settled  land  or  not : 

(xi)  Farmhouses,  offices  and  outbuildings,  and  other  places  for  farm 
purposes : 

(xii)  Saw  mills,  scutch  mills,  and  other  mills,  water  wheels,  engine- 
houses,  and  kilns,  which  will  increase  the  value  of  the  settled  land 
for  agricultural  purposes  or  as  woodland  or  otherwise  : 

(xiii)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery  for 
supply  and  distribution  of  water,  for  agricultural,  manufactiu-ing,  or 
other  pui-jooses,  or  for  domestic  or  other  consumption  : 

(xiv)  Tramways ;  railways  ;  canals  ;  docks  : 

(xv)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  facilitating  transport  of  persons  and  of  agricultural 
stock  and  produce,  and  of  manure  and  other  tilings  required  for 
agricultural  purposes,  and  of  minerals  and  of  things  requii-ed  for 
mining  pui-poses  : 

(xvi)  Markets  and  market-places : 

(xvii)  Streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of  individuals, 
or  for  dedication  to  the  public,  the  same  being  necessary  or  proper  in 
connexion  with  the  conversion  of  land  into  building  land : 

(xviii)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving, 
brick-making,  tile-making,  and  other  works  necessary  or  proper  in 
connexion  with  any  of  the  objects  aforesaid  : 

(xix)  Trial  pits  for  mines,  and  other  preliminary  works  necessary 
or  proper  in  connexion  with  development  of  mines  : 

(xx)  Reconstruction,  enlargement  or  improvement  of  any  of  those 
works. 

(«)  Sect.  26,  subs.  1. 
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may  apply  that  money  in  or  towards  payment  for  the 
whole  or  pai-t  of  any  work  or  operation  comprised  in  the 
improvement,  on  (i)  a  certificate  of  the  Land  Commis- 
sioners certifjdng  that  the  work  or  operation,  or  some 
specified  part  thereof,  has  been  properly  executed,  and 
what  amount  is  properly  payable  by  the  trustees  in 
respect  thereof,  which  certificate  shall  be  conclusive  in 
favour  of  the  trustees  as  an  authority  and  discharge  for 
any  pajTiient  made  by  them  in  pursuance  thereof ;  or 
(ii)  a  like  certificate  of  a  competent  engineer  or  able 
practical  surveyor  nominated  by  the  trustees  and  ap- 
proved by  the  Commissioners,  or  by  the  Court,  which 
certificate  shall  be  conclusive  as  aforesaid ;  or  (iii)  an 
order  of  the  Court  dii-ecting  or  authorizing  the  trustees 
to'so  apply  a  specified  portion  of  the  capital  money  (o). 
Where  the  capital  money  to  be  expended  is  in  Court, 
then,  after  a  scheme  is  approved  by  the  Court,  the  Court 
may,  if  it  thinks  fit,  on  a  report  or  certificate  of  the 
Commissioners,  or  of  a  competent  engineer  or  able  prac- 
tical surveyor  approved  by  the  Court,  or  on  such  other 
evidence  as  the  Court  thinks  sufiicient,  make  such  order 
and  give  such  directions  as  it  thinks  fit  for  the  appKca- 
tion  of  that  money,  or  any  part  thereof,  in  or  towards 
payment  for  the  w'hole  or  part  of  any  work  or  operation 
comprised  in  the  improvement  (y;).  The  Act  further  Tenant  for 
provides  that  the  tenant  for  life,  and  each  of  his  sue-  ^^^  *?  mum- 

■■■  _  _  '  tarn  improve- 

cessors  in  title  {q)  ha\ing,  under  the  settlement,  a  limited  mcnts  exe- 
estate  or  interest  only  in  the  settled  land,  shall,  during  the  Act." 
such  period,  if   any,    as  the  Land  Commissioners  by 
certificate  in  any  case  prescribe,  maintain  and  repair,  at 
his  own  expense,  every  improvement  executed  imder  the 
foregoing  provisions  of  this  Act,  and  where  a  building  To  insure 
or  work  in  its  nature  insurable  against  damage  by  fire  ij'"l<i'Ve^,  . 

"  .  D         ^f  comprised  in 

IS  comprised  in  the  improvement,  shall  insure  and  keep  an  improve- 


nieut. 


(o)  Sect.  26,  subs.  2.  (g)  See     Williams's     Convcy- 

(/>)  Sect.  26,  subs.  3.  ancing  Statutes,  311. 
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Not  to  cut 
timber 

pLmtcd  as  an 
iiuprovement. 


To  report  to 
Land  Coiu- 
missioners,  if 
required. 


Other  im- 
provements. 


insured  the  same,  at  liis  own  expense,  in  such  amount, 
if  any,  as  the  Commissioners  by  certificate  in  any  case 
prescribe  (/•).  The  tenant  for  life,  or  any  of  his  suc- 
cessors as  aforesaid,  sliall  not  cut  down  or  knowingly 
permit  to  be  cut  down,  except  in  proper  thinning,  any 
trees  planted  as  an  improvement  under  the  foregoing 
provisions  of  this  Act  (x).  And  the  tenant  for  life,  and 
each  of  his  successors  as  aforesaid,  shall  from  time  to 
time,  if  required  by  the  Commissioners,  on  or  without 
the  suggestion  of  any  person  having,  under  the  settle- 
ment, any  estate  or  interest  in  the  settled  land  in  pos- 
session, remainder  or  otherwise,  report  to  the  Commis- 
sioners the  state  of  every  improvement  executed  under 
this  Act,  and  the  fact  and  particulars  of  fire  insurance, 
if  any  (/).  The  Commissioners  may  vary  any  certificate 
made  by  them  under  this  section,  in  such  manner  or  to 
such  extent  as  circumstances  appear  to  them  to  require, 
but  not  so  as  to  increase  the  liabilities  of  the  tenant  for 
life,  or  any  of  his  successors  as  aforesaid  (/().  If  the 
tenant  for  life,  or  any  of  his  successors  as  aforesaid,  fails 
in  any  respect  to  comply  with  the  requisitions  of  this 
section,  or  does  any  act  in  contravention  thereof,  any 
person  having,  under  the  settlement,  any  estate  or 
interest  in  the  settled  land  in  possession,  remainder  or 
reversion,  shall  have  a  right  of  action,  in  respect  of  that 
default  or  act,  against  the  tenant  for  life  ;  and  the  estate 
of  the  tenant  for  life,  after  his  death,  shall  be  liable  to 
make  good  to  the  persons  entitled  under  the  settlement 
any  damages  occasioned  by  that  default  or  act  (.r) , 

The  same  Act  provides  {ij)  that  the  tenant  for  life 
may  join  or  concui'  with  any  other  person  interested  in 
executing  any  improvement  authorized  by  the  Act,  or 
in  contributing  to  the  cost  thereof.    In  all  other  respects, 


(>•)  Sect.  28,  subs.  1. 
(a)  Sect.  28,  subs.  2. 
it)  Sect.  28,  subs.  3. 


(m)  Sect.  28,  subs.  4. 
[x)  Sect.  28,  subs.  5. 
{y)  Sect.  27. 
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improvements  wliicli  a  tenant  for  life  may  wish  to  make 
must  be  paid  for  out  of  liis  own  pocket  (;:). 

Bj  statutes  of  the  years  1830  and  1S39  tenants  for  Conveyance 
life  under  wills  were    empowered   in   certain  cases  to  aecreed  to  be 
convey,  under  the  direction  of  the  Court  of  Chancery,  sol^l  or  mort- 
the  whole  estate  in  the  lands  of  which  they  were  tenants  a  testator's 
for  life.     Such  conveyances  are  made  only  when  the  *l6bts. 
concurrence  of  the  other  parties  cannot  be  obtained,  and 
a  sale  or  mortgage  of  the  lands  is  required  for  the  pay- 
ment of  the  debts   of  the  testator  (a).     These  powers, 
however,  are  given  to  the  tenant  for  life  for  the  sake  of 
making  a  title  to  the  property ;  and  are  more  for  the 
benefit  of  the  creditors  of  the  late  testator,  than  for  the 
advantage  of  the  tenant  for  life,  who  is,  in  these  cases, 
merely  the  instrument  for  carrying  into  effect  the  decree 
of  the  Court.     The  powers  given  by  these  Acts  are  now 
in  a  great  measure  superseded  by  the  provisions  of  the 
Trustee  Acts,  1850  and  1852  (b).     For  his  own  benefit, 
a  tenant  for  life  can  sell  or  mortgage  his  own  life  inte- 
rest only  in  the  land,  which  he  holds.     Formerly  a  sale 
of  all  the  estate  in  land,  which  a  man  held  for  his  life, 
could  only  be  made  with  the  concurrence  of  those  who 
would  become  entitled  thereto  after  his  death.     When, 
however,  land  was  conveyed  to  a  tenant  for  life,  and 
after  his  death  to  others,  by  a  deed  of  settlement  drawn 
in  the  modern  form  (r),  it  was  usual  by  the  same  deed 

(z)  Nairn    v.     Marjorihanks,    3  (r)  The    practice    of    drawing 

Russ.    582  ;  II'Mert  v.    Cooke,    1  settlements  of  land  in  the  modem 

Sim.    &   Stu.    552 ;    Caldecott   v.  form  ajjpears   to  date  from   the 

Brown,  2  Hare,  144 ;  Horlock  v.  time  of  the  Commonwealth  ;  and 

Smith,   17  Beav.   572  ;  Dunne  v.  the  practice  of  inserting  a  power 

Dunne,  7  De  Gex,  M.  &  G.  207  ;  of  sale  in  settlements  seems   to 

Dent  V.  Dent,  30  Beav.  363.  have  been  developed  during  the 

(a)  Stats.    11    Geo.    IV.    &    1  eighteenth  century;    see  Papers 

Will.  IV.  c.   47,  B.   12  ;    2  &   3  read  before  the  Juridical  Society, 

Vict.  C.  60.  Vol.  I.  p.  45  (a  paper  written  by 

(i)  Stata.  13  &  14  Vict.  c.  GO,  the  late   author) ;    Butler's  note 

8.  29  ;   15  &  16  Vict.  c.  55,  b.  1.  (v.    4,    5)    to    Co.    Litt.    290  b  ; 
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to  empower  trustees,  with  the  consent  of  the  tenant  for 
life,  to  sell  all  or  part  of  the  laud  settled  and  apply  the 
purchase-money  in  paying  off  incumbrances  on  any  part 
of  the  settled  land,  which  remained  unsold,  or  in  buying 
Sale  of  settled  other  land  to  be  settled  in  the  same  way.  In  the  year 
es  a  es.  1856  an  Act  was  passed,  to  which  we   have   already 

referred  (r/),  to  facilitate  leases  and  sales  of  settled 
estates  (c) .  This  Act,  and  the  Acts  by  which  it  was 
amended,  have  now  been  repealed,  amended  and  con- 
solidated by  the  Settled  Estates  Act,  1877  (/).  Under 
this  Act  ((j),  an  order  of  the  Court  may  be  obtained,  upon 
application  in  the  Chancery  Division,  for  the  sale  of 
any  settled  estate,  if  the  Court  deem  it  proper  and  con- 
sistent with  a  due  regard  for  the  interest  of  all  parties 
entitled.  But  the  powers  conferred  on  the  Court  by 
this  Act  are  not  to  be  exercised  if  an  express  declaration 
that  they  shall  not  be  exercised  is  contained  in  the 
settlement  {//).  This  Act  (/)  only  authorized  the  appli- 
cation of  money  received  on  any  sale  effected  there- 
under in  the  redemption  of  land  tax,  the  discharge 
of  incumbrances,  the  purchase  of  land  to  be  settled  in 
the  same  way  as  the  land  sold,  or  payment  to  any 
person  becoming  absolutely  entitled :  but  money  so 
received  may  now  be  applied  in  the  same  manner 
as  caj)ital  money  arising  under  the  Settled  Land  Act, 
1882  (/.•). 

Bridgman's  Precedents  on  Con-  (f)  Stat.  19  &  20  Vict.  c.  120, 

veyancing,    3rd     ed.     (published  amended  by  stats.  21  &  22  Vict. 

A.D.    1699),    pp.    130,    148,    171,  c.  77,  27  &  28  Vict.  c.  45,  37  & 

332  ;    Lilly's  Practical   Convey-  38  Vict.  c.  33,  and  39  &  40  Vict. 

ancer   (1719),  p.    568;    2   Hors-  c.  30. 

man's   Conveyancing  (1744),  pp.  (/)  Stat.  40  &  41  Vict.  c.  18. 

217,  475;  3  Wood's  Conveyanc-  {(/)  See  sects.   16,   18—37;  Ite 

ing   (3rd  ed.   by  Powell,    1793),  Harvey's  Settled  Estate,  21  Ch.  D. 

p.  641 ;  7  Barton's  Conveyancing  123. 
(3rd  ed.  1824),  p.  248  ;  3  David-  (A)  Sect.  38. 

son's  Precedents  in  Conveyancing  (()   Sect.  34. 

(3rded.  1873),  pp.  263—269,  556.  \lc)  Stat.  45  &  46  Vict.  c.  38, 

{d)  Ante,  p.  34.  ss.  32,  33. 
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At  the  present  time,  however,  the  sale   of   all  the  Sale  under 
estate  in  any  settled  land  may  be  effected  imder  the  jyJ  ^882 
Settled  Land  Act,  1882  (/),  by  a  tenant  for  life  in 
possession  thereof,  without  the  necessity  of  applying 
for  an  order  of  the  Court,  and  independently  of  any 
express  power  of  sale  or  of  the  concurrence  of  those 
who  would  become  entitled  upon  his  death  [ui) .      This  Tenant  for 
Act  empowers  a  tenant  for  life  in  possession  of  land  of^sale^and" 
under  any  settlement  {r)  to  sell  the  settled  land,  or  any  exchange. 
part  thereof,  or  any  easement,  right  or  privilege  of  any 
kind  over  or  in  relation  to  the  same ;  and  also  to  make 
an  exchange  of  the  settled  land,  or  any  part  thereof, 
for  other  land,  including  an  exchange  in  consideration 
of  money  paid  for  equality  of  exchange  (o).     But  the 
principal  mansion-house  on  any  settled  land,  and  the 
demesnes   thereof,    and    other  lands   usually   occupied 
therewith,  cannot  be  sold  under  this  Act  without  the 
consent  of  the  trustees  of  the  settlement,  or  an  order  of 
the  Court  [p).     The  proceeds  of  any  sale  made  under 
this  Act  and  any  inoney  agreed  to  be  paid  for  equality 
of  any  exchange  effected  under  this  Act  must  not  be 
paid  to   the  tenant  for  life,   but   must  be  applied   as 
capital  money  arising  under  this  Act  (q).     The  applica- 
tion of  capital  money  arising  under  this  Act  is  regulated 
by  the  following  provisions  : — • 

(Sect.  21.)     Capital  money  arising  under  this  Act,  Apijlication  of 
subject  to  payment  of  claims  properly  payable  thereout,  ansim'- uiideJ 
and  to  application  thereof  for  any  special  authorized  ^^'^  ^^^^^^'f' 
object   for   whicli   the   same   was   raised,    shall,   when  i882. 
received,  be  invested  or   otherwise  applied  wholly  in 

(/)  Stat.  4.5  &  46  Vict.  c.  38.  (jj)  Sect,    lo  ;    see   Williams's 

(;m)  See  Wheclwrirjht\.  JValkcr,  Conveyancing  Statutes,  317,  318  ; 

23  Ch.  D.  752.  Ee  Brown'' n  WiU^  27  Ch.  D.  179. 

(«)  See     sect.    2  ;     Williams's  {q)     See  sect.  2,  subs.  9  ;  Wil- 

OonveyancingStatutcs,  291— 294,  Haras's  Conveyancing    Statutes, 

297.  292,  297,  298. 

(ft)  Sect.  3. 

AV.K.P.  li 
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one,  or  partly  in  one,  and  partly  in  another  or  others  of 
the  following  modes  (namely)  : 

(i)  In  investment  on  government  securities,  or  on 
other  seciuities  on  which  the  trustees  of  the 
settlement  are  by  the  settlement  or  by  law  (r) 
authorized  to  invest  trust  money  of  the  settle- 
ment, or  on  the  security  of  the  bonds,  mort- 
gages, or  debentures,  or  in  the  purchase  of  the 
debentm'e  stock,  of  any  railway  company  in 
Great  Britain  or  Ireland  incorporated  by  special 
Act  of  Parliament,  and  having  for  ten  years 
next  before  the  date  of  investment  paid  a  divi- 
dend on  its  ordinary  stock  or  shares,  with  power 
to  vary  the  investment  in  or  for  any  other  such 
securities : 

(ii)  In  discharge,  pm'chase  or  redemption  of  incum- 
brances affecting  the  inheritance  of  the  settled 
land,  or  other  the  whole  estate  the  subject  of 
the  settlement,  or  of  land-tax,  rent-charge  in  lieu 
of  tithe.  Crown  rent,  chief  rent,  or  quit  rent, 
charged  on  or  payable  out  of  the  settled  land  : 

(iii)  In  pajanent  for  any  improvement  authorized  by 
this  Act  (.s)  : 

(iv)  In  payment  for  equality  of  exchange  or  par- 
tition of  settled  land : 

(v)  In  pm'chase  of  the  seignory  of  any  part  of  the 
settled  land,  being  freehold  land,  or  in  pmx-hase 
of  the  fee  simple  of  any  part  of  the  settled  land, 
being  copyhold  or  customary  land : 

(vi)  In  purchase  of  the  reversion  or  freehold  in 
fee  of  any  part  of  the  settled  land,  being  lease- 
hold land  held  for  years,  or  life,  or  years  deter- 
minable on  life : 

(>•)  As  to  the  secm'itics  upon      see     Williams's      Conveyancing 
■\s-hich   trustees  are   by  law   au-       Statutes,  206—209. 
thorized  to  invest  trust-money,  ('.)  Ante,  pp.  43 — 47. 
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(vii)  111  purchase  of  land  in  fee  simple,  or  of  copy- 
hold or  customary  land,  or  of  leasehold  land 
held  for  sixty  years  or  more  unexpired  at  the 
time  of  purchase,  subject  or  not  to  any  excep- 
tion or  reservation  of  or  in  respect  of  mines  or 
minerals  therein,  or  of  or  in  respect  of  rights 
or  powers  relative  to  the  working  of  mines  or 
minerals  therein  or  in  other  land  : 
(viii)  In  pui'chase,  either  in  fee  simple,  or  for  a  term 
of  sixty  years  or  more,  of  mines  and  minerals 
convenient  to  be  held  or  worked  with  the  settled 
land,    or   of   any  easement,  right   or  privilege 
convenient  to  be  held  with  the  settled  land  for 
mining  or  other  purposes  : 
(ix)  In  payment  to  any  person  becoming  absolutely 
entitled  or  empowered  to  give  an  absolute  dis- 
charge : 
(x)  In  payment  of  costs,  charges,  and  expenses  of 
or  incidental  to  the  exercise  of  any  of  the  powers, 
or  the  execution  of  any  of  the  provisions  of  this 
Act: 
(xi)  In  any  other  mode  in  which  money  produced 
by  the  exercise  of  a  power  of  sale  in  the  settle- 
ment is  applicable  thereunder. 
(Sect.  22,  sub-s.  1.)  Capital  money  arising  under  this 
Act  shall,  in  order  to  its  being  invested  or  applied  as 
aforesaid,  bo  paid  either  to  the  trustees  of  the  settle- 
ment or  into  Court,  at  the  option  of  the  tenant  for  life, 
and  shall  be  invested  or  applied  by  the   trustees,  or 
under  the  direction  of  the  Court,  as  the  case  may  be, 
accordingly. 

(Sub-s.  2. )  The  investment  or  other  application  by  the 
trustees  shall  be  made  according  to  the  direction  of  the 
tenant  for  life,  and  in  default  thereof,  according  to  the 
discretion  of  the  trustees,  but  in  the  last-iiientioued  case 
subject  to  any  consent  required  or  direction  given  by 
the  settlcraont  with  respect  to  IIk'  luvosimcni   <ii-  oflicr 

!•:  2 
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application  by  the  trustees  of  trust  money  of  tlie  settle- 
ment ;  and  any  investment  shall  be  in  the  names  or 
under  the  control  of  the  trustees. 

(Sub-s.  3.)  The  investment  or  other  application  under 
the  direction  of  the  Court  shall  be  made  on  the  appli- 
cation of  the  tenant  for  life,  or  of  the  trustees. 

(Sub-s.  4.)  Any  investment  or  other  application  shall 
not  dm-ing  the  life  of  the  tenant  for  life  be  altered  with- 
out his  consent. 

(Sub-s.  5.)  Capital  money  arising  under  this  Act 
while  remaining-  uninvested  or  unapplied,  and  securities 
on  which  an  investment  of  any  such  capital  money  is 
made,  shall,  for  all  purposes  of  disposition,  transmission, 
and  devolution,  be  considered  as  land,  and  the  same 
shall  be  held  for  and  go  to  the  same  persons  successively, 
in  the  same  manner  and  for  and  on  the  same  estates, 
interests,  and  trusts,  as  the  land  wherefrom  the  money 
arises  would,  if  not  disposed  of,  have  been  held  and 
have  gone  under  the  settlement. 

(Sub-s.  6.)  The  income  of  those  securities  shall  be 
paid  or  applied  as  the  income  of  that  land,  if  not  dis- 
posed of,  would  have  been  payable  or  applicable  under 
the  settlement. 

(Sub-s.  7.)  Those  securities  may  be  converted  into 
money,  which  shall  be  capital  money  arising  under  this 
Act. 

Sale  by  tenant       A  tenant  for  life,  when  intending  to  make  a  sale 
notice*^ '  under  this  Act,  must  give  due  notice  of  his-intention  to 

each  of  the  trustees  of  the  settlement  and  to  the  solicitor 
for  the  trustees,  if  known  to  the  tenant  for  life  (t)  ;  and 
he  must  in  other  respects  comply  with  the  provisions  of 
the  Aci{i().  For  the  purpose  of  carrying  into  effect 
the  powers  of  sale,  leasing  and  other  powers  given  by 

(0  See  sect.  4o  ;  stat.  47  &  48  («)  See  stat.  45  &  46  Vict.  e. 

Vict.  c.  18,  8.  5  ;  Williams's  Con-  38,  ss.  4,  53  ;  Williams's  Con- 
vpyanring  Statutps,  34o— 347.  veyancing-  Statutes,  298,  355. 
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tliis  Act,  the  tenant  for  life  is  empowered  to  convey  the  Tenant  for 
settled  land  by  deed  for  all  the  estate  and  interest,  which  life's  power  of 
is  the  subject  of  the  settlement,  or  for  any  less  estate  or 
interest,  as  may  be  required  (.r) .  Such  a  deed,  to  the 
extent  and  in  the  manner  to  and  in  which  it  is  expressed 
or  intended  to  operate  and  can  operate  under  this  Act, 
is  effectual  to  pass  the  land  conveyed,  or  the  easements, 
rights  or  privileges  created,  discharged  from  all  the  limi- 
tations, powers  and  provisions  of  the  settlement,  and 
from  all  estates,  interests  and  charges  subsisting  or  to 
arise  thereunder,  but  subject  to  and  with  the  exception 
of — (i)  all  estates,  interests  and  charges  having  priority 
to  the  settlement ;  and  (ii)  all  such  other,  if  any,  estates, 
interests,  and  charges  as  have  been  convej'ed  or  created 
for  securing  money  actually  raised  at  the  date  of  the 
deed ;  and  (iii)  all  leases  and  grants  at  fee-farm  rents  or 
otherwise,  and  all  grants  of  easements,  rights  of  common 
or  other  rights  or  privileges  granted  or  made  for  value 
in  money  or  moneys  worth,  or  agreed  so  to  be,  before 
the  date  of  the  deed,  by  the  tenant  for  life,  or  by  any  of 
his  predecessors  in  title,  or  by  any  trustees  for  him  or 
them,  under  the  settlement  or  under  any  statutory 
power,  or  being  otherwise  binding  on  the  successors  in 
title  of  the  tenant  for  life  (//) . 

A  tenant  for  life  is  thus  enabled  to  sell  and  convey 
all  the  estate  in  the  land  which  he  holds ;  and  to  have 
the  purchase-money  either  invested  in  money  securities, 
of  which  he  will  be  entitled  to  receive  the  income 
during  his  life,  or  applied  in  any  other  manner 
authorized  by  the  Act  (z).  For  fmiher  information  as 
to  the  powers  conferred  by  this  very  important  statute, 
which  must  necessarily  be  studied  by  every  intending 
legal  practitioner,  the  reader  is  referred  to  the  text  of 

{x)  See  sect.  20,  subs.  1  ;  "Wil-  liams's    CoLveyancing    Statutes, 

liams's    Conveyancing    Statutes,  !i21,  323  — 325. 
321,  322.  (z)  Sec  Jtc  Chaytor's  Siltkd  Es^ 

(j/)  Sect.  20,  subs.  2  ;  see  Wil-  tatc  Act,  25  Ch.  1).  651, 
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the  Act  itself,  and  to  the  notes  thereto  contained  in  the 
editor's  "  Conveyancing  Statutes."  The  Act  has  been 
amended  in  certain  particulars  by  the  Settled  Land 
Act,  1884  (a). 


Persons 
having  the 
po'wers  of  a 
tenant  for  life 
under  the 
Settled  Land 
Act,  1882. 


Tenant  pur 
autre  vie. 


Infant  tenant 
for  life. 


It  is  important  to  notice  that  all  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882,  are 
by  that  Act  [h)  expressly  conferred  on  each  of  the 
following  persons,  when  his  estate  or  interest  is  in 
possession  : — 

(a)  A  tenant  for  years  determinable  on  life,  not 
holding  merely  under  a  lease  at  a  rent ; 

(b)  A  tenant  for  the  life  of  another,  not  holding 
merely  under  a  lease  at  a  rent ; 

(c)  A  tenant  for  his  own  or  any  other  life,  or  for 
years  determinable  on  life,  whose  estate  is  liable  to 
cease  in  any  event  during  that  life,  whether  by  ex- 
piration of  the  estate,  or  by  conditional  limitation  or 
otherwise,  or  to  be  defeated  by  an  executory  limitation, 
gift  or  disposition  over,  or  is  subject  to  a  trust  for 
accumulation  of  income  for  payment  of  debts  or  other 
purpose  ; 

(d)  A  person  entitled  to  the  income  of  land  under  a 
tinist  or  direction  for  payment  thereof  to  him  during 
his  own  or  any  other  life,  whether  subject  to  expenses 
of  management  or  not,  or  until  sale  of  the  land,  or 
until  forfeiture  of  his  interest  therein  on  bankruptcy  or 
other  event  {() . 

Where  a  tenant  for  life,  or  a  person  having  the 
powders  of  a  tenant  for  life  under  this  Act,  is  an  infant, 
or  an  infant  would,  if  he  were  of  full  age,  be  a  tenant 
for  life,  or  have  the  powers  of  a  tenant  for  life  under 
this  Act,  the  powers  of  a  tenant  for  life  under  this  Act 
may  be  exercised  on  his  behalf  by  the  tnistee  of  the 


(a)  Stat.  47  &  48  Vict.  c.  IS. 

(b)  Stat.  45  &  46  Vict.  c.  38, 
s.  oS,  subs.  1  (Ia-,  V,  vi,  ix). 


('■)  See  Ite  Jones.  24  Ch.  D.  583  ; 
2G  Ch.  D.  736. 
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settlement,  and  if  there  are  none,  then  hj  such  person 
and  in  such  manner  as  the  Court,  on  the  application  of 
a  testamentary  or  other  guardian  or  next  friend  of  the 
infant,  either  generally  or  in  a  particular  instance, 
orders  (d). 

The  follo^dng  provision  is  contained  in  the  Settled  Proceedings 
Land  Act,  1882(^0,  and  is  very  important  to  tenants  S'iSStkd 
for  life  and  other  owners  of  limited  estates  : —  oi"  claimed  as 

(Sect.  36.)  The  Court  may,  if  it  thinks  fit,  approve 
of  any  action,  defence,  petition  to  Parliament,  par- 
liamentary opposition,  or  other  proceeding  taken  or 
proposed  to  be  taken  for  protection  of  settled  land,  or 
of  any  action  or  proceeding  taken  or  proposed  to  be 
taken  for  recovery  of  land  being  or  alleged  to  be  sub- 
ject to  a  settlement,  and  may  dii-ect  that  any  costs, 
charges,  or  expenses,  incurred  or  to  be  incurred  in 
relation  thereto,  or  any  part  thereof,  be  paid  out  of 
proj)erty  subject  to  the  settlement  (/). 

The  Settled  Estates  Act,  1877  (//),  contained  a  some- 
what similar  provision,  which  is  now  repealed  (//). 
Tenants  for  life,  who  have  taken  legal  proceedings,  by 
bringing  or  defending  actions,  for  the  protection  of  the 
estates  comprised  in  their  settlement,  without  having 
first  obtained  the  sanction  of  the  Court,  have  obtained 
orders  from  the  Court  that  the  cost  of  such  proceedings 
might  be  defrayed  out  of  the  proceeds  of  sale  of  part  of 
the  settled  estates,  under  the  ecjuitable  jurisdiction  of 
the  Court,  irrespective  of  the  provisions  of  the  Settled 
Estates  Act,  1877,  or  of  the  above  enactment  (/). 

In  addition  to  estates  for  life  expressly  created  by 
the  acts  of  the  parties,  there  are  certain  life  interests, 

{(I)  Sect.  CO;  Mc Price,  Lcifjh'.on  s.  17. 

V.  lYiCf,  27  Ch.  D.  oo2.  (//)  By  stat.  45  &  4G  Vict.  c.  38, 

(<•)  Stat.  45  &  40  Vict.  c.  38.  s.  Gl. 

(/)  See  sect.  47.  (/)  Re  Earl  Dc  la  Warr^sEsMes, 

iff)  Stat.  40  &  41  Vict.  c.  18,  IG  Ch.  D.  587. 
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created  by  construction  and  operation  of  law,  possessed 
by  husbands  and  wives  in  eacli  other's  land.  These 
interests  will  be  spoken  of  in  a  future  chapter.  There 
are  also  certain  other  life  estates  held  by  persons  sub- 
ject to  peculiar  laws  ;  such  as  the  life  estates  held  by 
beneficed  clergymen.  These  estates  are  exceptions 
from  the  general  law  ;  and  a  discussion  of  them,  in  an 
elementary  work  Hke  the  present,  would  tend  rather  to 
confuse  the  student  than  to  aid  him  in  his  grasp  of 
those  general  principles,  which  it  should  be  his  first 
object  to  comprehend. 


(  ^^^  ) 


CHAPTER  II. 

OF    AN    ESTATE    TAIL. 

The  nest  estate  we  sliall  notice  is  an  estate  tail,  or  an  Estate  tail, 
estate  given  to  a  man  and  the  heirs  of  his  body.  This 
is  such  an  estate  as  will,  if  left  to  itself,  descend,  on  the 
decease  of  the  first  owner,  to  all  his  lawful  issue, — 
children,  grand-children,  and  more  remote  descendants, 
so  long  as  his  posterity  endures, — in  a  regular  order 
and  course  of  descent  from  one  to  another :  and,  on  the 
other  hand,  if  the  first  owner  should  die  without  issue, 
his  estate,  if  left  alone,  will  then  determine.  An  estate  General  or 
tail  may  be  either  general,  that  is,  to  the  heirs  of  his  ' 
body  generally  and  without  restriction,  in  which  case 
the  estate  will  be  descendible  to  every  one  of  his  lawful 
posterity  in  due  course  ;  or  special,  when  it  is  restrained 
to  certain  heirs  of  his  body,  and  does  not  go  to  all  of 
them  in  general ;  thus,  if  an  estate  be  given  to  a  man 
and  the  heirs  of  his  body  by  a  particular  wife;  here 
none  can  inherit  but  such  as  are  his  issue  by  the  wife 
specified.  Estates  tail  may  be  also  in  tail  male,  or  in  Male  or 
tail  female ;  an  estate  in  tail  male  cannot  descend  to 
any  but  males,  and  male  descendants  of  males ;  and 
cannot,  consequently,  belong  to  any  one  who  does  not 
bear  the  surname  of  his  ancestor  from  whom  he  in- 
herited :  so  an  estate  in  tail  female  can  only  descend  to 
females,  and  female  descendants  of  females  {a) .  Special 
estates  tail,  confined  to  the  issue  by  a  particular  wife, 
are  not  now  common :  the  most  usual  kinds  of  estates 
tail  now  given  are  estates  in  tail  general,  and  in  tail 
male.     Tail  female  scarcely  ever  occurs. 

{a)  Litt.  fis.  13,  11,  ir,,  IG,  21  ;  2  Blii-k.  Com.  li:l,  111. 
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Donee  in  tail. 


Tenant  in 
tail. 


An  estate  tail 
is  a  freehold. 


Feudal 

tenancies 

hereditary, 


Tlie  owner  of  an  estate  tail  is  called  a.  doiipf  in  tail, 
and  the  person  •who  has  given  him  the  estate  tail  is 
called  the  do)tof.  And  hero  it  may  bo  remarked,  that 
such  correlative  words  as  donor  and  do)ice,  lessor  and 
lessee,  and  many  others  of  a  like  termination,  are  used 
in  law  to  distinguish  the  person  from  whom  an  act  pro- 
ceeds, from  the  person  for  or  towards  whom  it  is  done. 
The  owner  of  an  estate  tail  is  also  called  a  tenant  in 
tail,  for  he  is  as  much  a  holder  as  a  tenant  for  life.  But 
an  estate  tail  is  a  larger  estate  than  an  estate  for  life,  as 
it  may  endure  so  long  as  the  first  owner  of  the  estate 
has  any  issue  of  the  kind  mentioned  in  the  gift.  It  is 
consequently  an  estate  of  freehold  (/;).  We  shall  now 
proceed  to  give  a  short  history  of  this  estate  ;  in  doing 
which  it  will  be  necessary  to  advert  to  the  origin  and 
progress  of  the  general  right  of  alienation  of  lands. 

As  we  have  seen  (c),  the  transmission  of  property  in 
land  by  inheritance  formed  part  of  the  laws  of  England 
before  the  Norman  Conquest  {d)  ;  and  the  law  of  here- 
ditary succession  to  feudal  estates  seems  to  have  been 
established  in  this  country  as  soon  as  the  principle  of 
feudal  tenure  had  been  grafted  on  English  law. 
Accordingly,  we  find  that,  in  the  time  of  Henry  II., 
the  eldest  or  only  son  of  a  tenant  by  military  service 
had  the  first  right  to  succeed  as  heir  to  his  deceased 
father's  estate :  but  if  the  late  tenant  had  left  no  son  or 
other  issue,  collateral  relations  were  admitted  to  succeed 
as  heii'S  (r).  So  that  an  estate,  which  had  been  granted 
to  a  man  and  his  heirs,  descended,  on  his  death,  not 
only  to  his  offspring,  but  also,  in  default  of  offspring, 
to  his  other  relations  in  a  defined  order  of  succession. 
Hence  if  it  were  wished  to  confine  the  inheritance  to 
the  offspring  of  the  donee,  it  became  necessary  to  limit 


{})  Litt.  s.  57  ;  see  ante,  p.  28. 
{(.)  Ante,  note  (f)  to  p.  21. 
[d)  1  Kcmble,  Saxons  in  Enjy- 
land,   Bk.  I.   Ch.  XI.  ;    Stubbs, 


Const.  Hist,  \  3G,  vol.  i.  pp.  71 — 
78,  2nd  ed. 

(f)  Glanvil,  lib.  7,  9,  13. 
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the  estate  expressly  to  him  and  the  heirs  of  his  body  (/),  To  the  donee 

making  what  was   then   called   a   conditional  gift,   by  of  his  bod^"^^ 

reason  of  the  condition  implied  in  the  donation,  that  if  a  conditional 

the  donee  died  mthout  such  particular  heirs,  or  in  case  ^*- 

of  the  failure  of  such  heirs  at  any  future  time,  the  land 

should  revert  to  the  donor  (r/).     The  most  usual  species 

of  grant  appears,  however,  to  have  been  that  to  a  man 

and  his  heirs  generally ;  but,  as  the  right  of  alienation 

seems  to  have  arisen  in  the  same  manner  with  regard 

to  estates  granted  in  both  the  above  methods,  it  will  be 

desirable,  in  considering  the  origin  of  this  right,  to 

include  in  our  remarks  as  well  an  estate  granted  to  a 

man  and  his  heirs,  as  an  estate  confined  to  the  heirs  of 

the  bod//  of  the  grantee. 

In  whichever  method  the  estate  might   have   been  Two  other 
granted,  it  is  evident  that,  besides   the  tenant,  there  rested^  the^" 
were  two  other  parties   interested  in  the  lands :  one,  expectant 
the  person  who  was  the  expectant  heir  of  the  tenant,  lord, 
and  who  had,  under  the  gift,  a  hope  of  succeeding  his 
ancestor  in  the  holding  of  the  lands ;  the  other,  the 
lord,  who  had  made  the  grant,  and  who  had  a  right 
to  the  services  reser\'ed  during  the  continuance  of  the 
tenancy,  and  also  a  possibility  of  again  obtaining  the 
lands  on  the  failure  of  the  heirs  mentioned  in  the  gift. 
An  alienation  of  the  lands  by  the  tenant  might  there- 
fore, it  is  evident,  defeat  the  rights  of  one  or  botli  of  the 
above  parties.     Lot  us,  therefore,  consider,  in  the  first 
place,  the  origin  and  progress  of  the  right  of  alienation 
as  it  afi!ected  the  interest  of  the  expectant  heir ;  and, 
secondly,  the  origin  and  progress  of  this  right  as  it 
affected  the  interest  of  the  lord. 

The  right  of  an  ancestor  to  defeat  the  expectation  Riffht  of 
of  his   heir  was  not  fully  established  at  the  time  of  ao-uinsttho 

hcii'. 
(/)  Bmcton,  lib.  2,  (.up.  G,  f..l.       290  b,  n.  (1),  V.  1. 
17  b;  cap.  19,  fol.  17  a  ;  Co.  LiU.  ( ;/)  2  lilack.  Cmi.  1  It). 
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Frank-mar- 
riagre. 


Frankal- 
moign. 


Other  modes 
of  alienation. 


Henry  II.  For  it  appears  from  the  treatise  of  Glan- 
ville,  Avritten  in  that  reign  {//),  that  a  larger  right  of 
alienation  was  possessed  over  lands  which  a  man  had 
acquired  by  purchase,  than  over  those  which  had  de- 
scended to  him  as  the  heir  of  some  deceased  person : 
and  even  over  purchased  lands  the  right  of  alienation 
was  not  complete,  if  the  tenant  had  any  heir  of  his  own 
body  (i)  ;  so  that  if  lands  had  been  given  to  a  man 
and  his  heirs  generally,  he  was  able  to  disappoint  the 
expectation  of  his  collateral  heii's,  but  he  could  not 
entirely  disinherit  the  heirs  sprung  of  his  own  body. 
For  certain  purposes,  however,  alienation  of  part  of  the 
lands  was  allowed  to  defeat  the  heu'S  of  his  body  ;  thus 
part  of  the  lands  might  be  given  by  the  tenant  witli  his 
daughter  on  her  marriage,  and  part  might  also  be  given 
for  religious  uses  (J) .  Such  gifts  as  these  were,  however, 
as  we  shall  presently  see,  almost  the  only  kinds  of  aliena- 
tion, in  ancient  times,  which  occasioned  an}^  serious 
detriment  to  the  heir ;  and  the  allovving  of  such  gifts 
may  accordingly  be  considered  as  an  important  step  in 
the  progress  of  the  right  of  alienation.  For,  when  lands 
were  given  to  a  daughter  on  her  marriage,  the  daughter 
and  her  husband,  or  the  donees  in  frauli-marriarjo,  as 
they  were  called,  held  the  lands  granted,  to  them  and 
the  heirs  of  their  two  bodies  free  from  all  manner  of 
service  to  the  donor  or  his  heirs  (a  mere  oath  of  fealty 
or  fidelity  excepted),  until  the  fourth  degree  of  con- 
sanguinity from  the  donor  was  passed  {k) ;  and  when 
lands  were  given  to  religious  uses,  the  grantees  in 
franhalmoign,  as  they  were  called,  were  for  ever  free 
from  every  kind  of  earthly  or  temporal  service  (/). 
Little  or  nothing,  therefore,  in  these  cases,  remained 
for  the  heir  of  the  grantor.     But  the  other  modes  of 


(7()  1  Reeves's  Hist.  Eng.  Law, 
223. 

0)  Ibid.  105. 


{j)  Glan\-ille,   lib.   7,  c. 
Keeves's  Hist.  104. 

(Z-)  Litt.  sects.  17,  19,  20. 
(/)  Ibid.  sect.  13.5. 
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alienation  wliicli  then  prevailed  "svere  very  different  in 
their  results,  as  well  from  such  gifts  as  above  described, 
as  from  the  ordinary  sales  of  landed  property  which 
occur  in  modern  times.  Eeady  money  was  then  ex- 
tremely scarce ;  large  fortunes,  acquired  by  commercial 
enterprise,  were  not  then  expended  in  the  pm"chase  of 
country  seats.  The  auction  mart  was  not  then  esta- 
blished ;  such  a  thing  as  an  absolute  sale  for  a  sum  of 
money  paid  down  was  scarcely  to  be  met  with.  The 
alienation  of  lands  rather  assumed  the  form  of  perpetual 
leases,  granted  in  consideration  of  certain  services  or 
rents  to  be  from  time  to  time  performed  or  paid.  This 
method  was,  in  feudal  language,  termed  suhinfeudation.  Subinfeuda- 
In  all  the  old  conveyances,  almost  without  exception, 
the  lands  are  given  to  the  grantee  and  his  heirs,  to 
hold  as  tenants  of  the  grantor  and  his  heii's,  at  certain 
rents  or  services  {m)  ;  and  when  no  particular  service 
was  reserved,  it  was  understood  that  the  grantee  held  of 
the  grantor,  subject  to  the  same  services  as  the  grantor 
held  of  his  superior  lord(;^).  As,  therefore,  it  cannot 
be  supposed  that  gifts  should  be  made  without  some 
fail"  equivalent,  and  as  such  equivalent,  in  the  shape  of 
rent  or  service,  would  descend  to  the  heir  in  lieu  of  the 
land,  we  may  fairly  presume  that  alienation,  as  ordinarily 
practised  in  early  times,  was  not  so  great  a  disadvantage 
to  the  heir  as  might  at  first  be  supposed :  and  this  cir- 

()«)  All  the  forms  of  ffoffmeiits  lands  -which  had  been  granted  by 

given  in  Madox's  Formidare  An-  a  father  to  one  of  his  yoiuigcr  sons, 

glicauum,  Avitli  the  exccj)tion  of  or  by  a  brother  to  his  younger 

Nos.   318   and   325,    are   in   this  bi'other,  clearly  show  that  grants 

form.    No.  318  is  a  gift  in  frank-  of  land  were  then  made  by  subin- 

almoign,  and  was  afterwards  con-  feudution.    Mr.  Reeves's  observa- 

firmed  by  the  son  of  the  grantor  tion  (1  Hist.  Eiig.  Law,   100,  n. 

(see  title,  Confirmation,  No.  119);  (w») ),  that  the  reservation  of  scr- 

and  No.  325  appears  to  have  been  \'ices  was  most  commoubj  made  to 

a   family  transaction  between  a  the  feoffor,  appears  to  be  scarcely 

father  and  hi.s  son.     The  curious  strong  enough, 

questions  mentioned  in  Glanville  {n)  Perkins's  Profitable  Book, 

(lib.  7,  c.  1)  as  to  the  descent  of  sects.  529,  053. 
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over  the  ex- 
pectations of 
his  heirs 
becomes 
absolute. 


The  power  of  cumstfinco  may  porliaps  help  to  account  for  tliat  which 
at  any  rate  is  an  undoubted  fact,  that  the  power  of  an 
ancestor  to  destroy  the  expectation  of  his  heirs,  whether 
merely  collateral  or  heii's  of  his  hody,  soon  became 
absolute.  In  whichever  way  the  grant  wore  made, 
whether  to  the  ancestor  (oid  liia  //cir.s,  or  to  him  and 
the  //cirs  of  his  hod//,  we  find  that  by  the  time  of 
Henry  III.  the  heir  was  completely  in  his  ancestor's 
power,  so  far  as  related  to  any  lands  of  which  the  an- 
cestor had  possession.  Bracton,  who  wrote  in  this 
reign,  expressly  lays  it  down,  that  the  heir  acquires 
nothing  from  the  gift  made  to  his  ancestor  (o) .  The 
very  circumstance  that  land  was  given  to  a  person  and 
his  heirs,  or  to  him  and  the  heirs  of  his  body,  enabled 
him  to  convey  an  interest  in  the  land,  to  last  as  long  as 
his  heirs  in  the  one  case,  or  the  heirs  of  his  body  in 
the  other,  continued  to  exist.  And  from  the  time  of 
Bracton,  a  gift  to  a  man  and  Jtin  Jicirs  generally  has 
enabled  the  grantee,  either  entirely  to  defeat  the  ex- 
pectation of  his  heir  by  an  absolute  conveyance,  or  to 
prejudice  his  enjoyment  of  the  descended  lands  by 
obliging  him  to  satisfy  any  debts  or  demands,  to  the 
value  of  the  lands,  according  to  his  ancestor's  discre- 
tion. With  respect  to  lands  granted  to  a  man  and  the 
heirs  of  his  bod//,  the  power  of  the  ancestor  is  not  now 
so  complete.  The  means  by  which  this  right  of  aliena- 
tion was  in  this  case  curtailed  will  appear  in  the 
account  we  shall  now  give  of  the  origin  and  progress  of 
the  right  of  alienation  as  it  affected  the  interest  of  the 
lord. 


Alienation  as        The  interest  of  the  lord  was  evidently  of  two  kinds ; 

interes'tsof      ^^^  interest  in  the  rent  and  services  dm-ing  the  eon- 

the  lord.  tinuance  of  the  tenancy,  and  his  chance  or  possibility 

of  again  obtaining  the  land  on  failure  of  the  heirs  of 


(o)  Bracton,  lib.  2,  cap.  6,  fol. 
17a.     Nihil  acqiiirit  ex  donationc 


facta  antecessori,  quia  ciun  dona- 
torio  non  est  fooffatus. 
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his  tenant.     On  the  former  of  these  interests,  the  in-  Interest  of 
road   of  alienation  appears  to   have   been   first  made,  ^j^g  ^.^^^  !^^ 
The  tenants,  by  taking  upon  themselves  to  make  grants  services  first 
of  part  of  their  lands  to  strangers  to  hold  of  themselves, 
prejudiced  the  secmity  possessed  by  the  lord  for  the  due 
performance  of  the  services  of  the  original  tenure.    And 
accordingly  we  find  it  enacted  in  Magna  Charta  {p),  that 
no  freeman  should  give  or  sell  any  more  of  his  land  than 
so  as  what  remained  might  be  sufficient  to  answer  the  ser- 
vices he  owed  to  his  lord.     The  original  services  reserved 
on  any  conveyance  w'ere,  however,  always  a  charge  on 
the  land  while  in  the  hands  of  the  under-tenants,  and 
could  be  distrained  for  by  the  lord  (q)  ;  although  the 
enforcement  of  such  services  was  doubtless  rendered  less 
easy  by  the  division  of  the  lands  into  various  ownerships. 
The  infringement  on  the  lord's  interest,  expectant  on  lufringement 
the  failure  of  the  heirs  of  his  tenant,  appears  to  have  interests  ex- 
been  the  last  step  in  the  progress  of  alienation.     As  the  pec^^aii*  ou 
advantages  of  a  free  power  of  disposition  became  appa-  heirs, 
rent,  a  new  form  of  grant  came  into  general  use.     The 
lands  were  given,  not  only  to  the  tenant  and  his  heirs, 
but  to  him  and  his  heirs,  or  to  ichomsoevcr  lie  might 
wish  to  give  or  assign  the  /f//;f/(>-),  or  with  other  words 
expressly  conferring  on  the  tenant  the  power  of  aliena- 
tion (s) .     In  this  case,  if  the  tenant  granted,  or  underlet 
as  it  were,  part  of  his  land,  then,  on  his  decease  and 
failm-e  of  his  heirs,  the  tenant's  grantee  had  still  a  right 
to  continue  to  hold  as  tenant  of  the  superior  lord ;  and 
such  superior   lord   then   took   the  place   of   lan<llord, 
which  the  original  tenant  or  his  heirs  would  have  occu- 
pied had  lie  or  they  been  living  (/).     And  if  the  tenant, 
instead  of  thus  underletting  part  of  his  land,  chose  to 

{p)  Chap.  32.  p.  5.     Tlie  toudency  towards  the 

(7)  Perkins's  Profitable  Book,  ahenation  of  lands  was  perhaps 

Beet.  G74.  fostered  by  the  sjjii'it  of  crusadiriff ; 

(/•)  Bract,  lib.  2,  c.  G,  fol.  17  b.  eec  1  Watkuis  ou  Copyholds,  jip. 

(«)  Madox's  Fcjnnularo  An^li-  149,  150. 
canuin,  Prcliiiiiiiary  iJiHm.-rtatioii,  (/)  Bract,  iibi  sup. 
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disjiose  of  tlie  whole,  he  was  at  liberty  so  to  do,  by  sub- 
stituting, if  he  thought  fit,  a  new  tenant  in  his  own 
place  (ii).     Grants  of  land  with  liberty  of  alienation, 
as  they  became  more   frequent,  appear  in   process  of 
time  to  have  furnished  the  rule  by  -which  all  grants 
were  construed.     During  the  long  and  feeble  reign  of 
Henry  III.  this  change  to  the  disadvantage  of  the  lord 
appears  to  have  taken  place  ;  for  at  the  beginning  of 
the  next  reign  it  seems  to  have  been  established  that, 
The  fact  of  the  in  whatever  form  the  grant  were  made,  the  fact  of  the 
an^expectant    existence  of  an  expectant  heir  enabled  the  tenant  to 
heir  enables      alienate,  not  only  as  against  his  heirs,  but  also  as  ao-ainst 

the  tenant  to       ,       ,       -,        ^n     i  o  i        i  •  j  i 

alienate.  the  lord,     ii  therefore  lands  were  given  to  a  man  and 

his  heirs,  he  could  at  once  dispose  of  them  (.r)  ;  and  if 
lands  were  granted  to  a  man  and  the  heirs  of  his  body, 
he  could  at  once  dispose  of  them  as  against  the  heirs  of 
his  body.  And  he  was  able,  the  moment  he  had  issue 
born — that  is,  the  moment  he  had  an  expectant  heir  of 
the  kind  mentioned  in  the  gift — to  alienate  the  lands  as 
against  the  lord  also  ;  and  the  alienee  and  his  heirs  had  a 
right  to  hold,  not  only  dming  the  existence  of  the  issue, 
but  also  after  their  failure  {i/) .  The  original  intention 
of  such  gifts  was  therefore  in  a  great  measure  defeated ; 
originall}',  on  failure  of  the  issue  the  lands  reverted  to 
the  donor ;  but  now  nothing  was  requisite  but  the  mere 
birth  of  issue  to  give  the  donee  a  complete  power  of 
disposition. 

The  mere  existence  of  an  expectant  heir  having  thus 
grown  up  into  a  reason  for  alienation,  the  barons  of  the 


(m)  See  stat.  4  Edw.  I.  c.  6. 

[x)  Perk.  sect.  667—670  ;  Co. 
Litt.  43  a.  If  a  tenant  of  a  con- 
ditional  fee  had  a  right  of  aliena- 
tion on  having  issue  bom,  surely 
a  tenant  in  fee  simple  must  have 
had  at  least  an  equal  right.  See 
however  Co.  Litt.  43  a,  n.  (2} : 


Wright's  Tenures,  loo,  note. 

(y)  Fitzherbert's  Abr.  title  For- 
medon,  62,  65 ;  Brittou,  93  b,  94  a ; 
Plowd.  Comm.  246 ;  2  Inst.  333  ; 
Co.  Litt.  19  a;  Year  Book,  43 
Edw.  III.  3  a,  pi.  13;  Earl  of 
Stafford  v.  Biuklci/,  2  Ves.  sen. 
171. 
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time  of  Edward  I.  began  to  feel  liow  small  was  tlie  pos- 
sibility that  the  lands,  which  they  had  granted  by  con- 
ditional gifts  (;:)  to  their  tenants  and  the  heirs  of  their 
bodies,  should  ever  revert  to  themselves  again ;  whilst 
at  the  same  time  they  perceived  the  power  of  their  own 
families  weakened  by  successive  alienations.  To  remedy 
these  evils,  and  to  keep  up  that  feudal  system,  which 
landlords  ever  held  in  high  esteem,  but  on  which  the 
necessities  of  society  ever  made  silent  yet  sure  encroach- 
ments, it  was  enacted  in  the  reign  of  Edward  I.  by  the 
famous  statute  De  Donis  Conditionalibus  (r/), — and  no  Statute  i)« 
doubt  as  was  then  thought  finally  enacted, — that  the 
will  of  the  donor,  according  to  the  form  in  the  deed  of 
gift  manifestly  expressed,  should  be  from  thenceforth 
observed  ;  so  that  they,  to  whom  the  tenement  was 
given,  should  have  no  power  to  alien  it,  whereby  it 
should  fail  to  remain  unto  their  own  issue  after  their 
death,  or  to  revert  unto  the  donor  or  his  heirs,  if  issue 
should  fail. 

Since  the  passing  of  this  statute,  an  estate  given  to  Fee  tail, 
a  man  and  the  heirs  of  his  body  has  been  always  called 
an  estate  tail,  or,  more  properly,  an  estate  in  fee  tail 
{feudum  talUatum).  The  word  fee  {feudum)  anciently 
meant  any  estate  feudally  held  of  another  person  {h) ; 
but  its  meaning  is  now  confined  to  estates  of  inherit- 
ance,— that  is,  to  estates  which  may  descend  to  heirs  ;  so 
that  a  fee  may  now  be  said  to  mean  an  inheritance  (c). 
The  word  tail  is  derived  from  the  French  word  taillcr, 
to  cut,  the  inheritance  being,  by  the  statute  De  Donis, 
cut  down  and  confined  to  the  heirs  of  the  body  strictly  ((/) ; 

{£)  Ante,  p.  59.  Tenures,  p.  5. 

(a)  Stat.  13  Edw.  I.  c.  1,  called  (c)  Litt.  s.  1 ;  Co.  Litt.  1  b,  2a; 

also  the  Statute  of  Westminster  Wright' .s  Tenui-cs,  p.  149. 

the  Second.  {d)  Litt.  s.  18  ;  Co.  Litt.  18  b, 

{h)  Bracton,  lib.  4,  ful.  2G3  b,  327  a,  n.  (2);  Wright's  Tenures, 

par.  6;  Selden,  Tit.  of  Honour,  187;  2  Black.  Com.  112. 
part  2,  c.  1,  s.23,  p.  332 :  AVright's 

W.R.P.  F 
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but,  though  an  estate  tail  still  hears  a  name  indicative 
of  a  restriction  of  the  inheritance  from  any  interruption 
in  its  course  of  perpetual  descent  from  father  to  son,  we 
shall  find  that  in  fact  the  right  to  establish  such  exclu- 
sive perpetual  descent  has  long  since  been  abolished. 
Inconvenience  "When  the  statute  began  to  operate,  the  inconvenience 
tails  '      of  the  strict  entails,  created  imder  its  authority,  became 

sensibly  felt :  children,  it  is  said,  grew  disobedient  when 
they  knew  they  could  not  be  set  aside ;  farmers  were 
deprived  of  their  leases ;  creditors  were  defrauded  of 
their  debts ;  and  innumerable  latent  entails  were  pro- 
duced to  deprive  purchasers  of  the  land  they  had  fairly 
bought ;  treasons  also  were  encom-aged,  as  estates  tail 
were  not  liable  to  forfeiture  longer  than  for  the  tenant's 
life  {e).  The  nobility,  however,  would  not  consent  to 
a  repeal,  which  was  many  times  attempted  by  the  com- 
mons ( /) ,  and  for  about  two  hundred  years  the  statute 
remained  in  force.  At  length  the  power  of  alienation 
was  once  more  introduced,  by  means  of  a  quiet  decision 
of  the  judges,  in  a  case  which  occurred  in  the  tweKth 
TaJtanim' s  year  of  the  reign  of  King  Edward  IV.  {g).  In  this 
destroyed  case,  Called  Talfanim's  case,  the  destruction  of  an  entail 
was  accomplished  by  judicial  proceedings  coUusively 
taken  against  a  tenant  in  tail  for  the  recovery  of  the 
lands  entailed.  Such  proceedings  were  not  at  that 
period  quite  unknown  to  the  English  law,  for  the  monks 
had  previously  hit  upon  a  similar  device,  for  the  pur- 
pose of  evading  the  Statutes  of  Mortmain,  by  which 
open  conveyances  of  lands  to  their  religious  houses  had 
been  prohibited ;  and  this  device  they  had  practised 
with  considerable  success  till  restrained  by  Act  of  Par- 
liament (//).  In  the  case  of  which  we  are  now  speak- 
ing, the  law  would  not  allow  the  entail  to  be  destroyed 

((•)  2  Black.  Com.  116.  (A)  Statute  of  Westminster  the 

(/)  Cruise  on  Eecoveries.  Second,    13    Edw.   I.    c.    32  ;    2 

{ff)  Taltamm''s  case,  Year  Book,  Black.  Com.  271. 
12  Edw.  TV.  19. 
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simply  by  the  recovery  of  the  lands  entailed,  by  a 
friendly  plaintiff  on  a  fictitious  title ;  this  would  have 
been  too  barefaced  ;  and  in  such  a  case  the  issue  of  the 
tenant,  claiming  under  the  gift  to  him  in  tail,  might 
have  recovered  the  lands  by  means  of  a  writ  of  forme- 
don  [i),  so  called  because  they  claimed  j^o'  formani  doiii,  Formedon, 
according  to  the  form  of  the  gift,  which  the  statute  had 
declared  should  be  observed.  The  alienation  of  the 
lands  entailed  was  effected  in  a  more  circuitous  mode, 
by  judicial  sanction  being  given  to  the  following  pro- 
ceedings, which  afterwards  came  into  frecj[uent  and  open 
use,  and  had  some  little  show  of  justice  to  the  issue, 
though  without  any  of  its  reality.  The  tenant  in  tail,  A  recovery. 
on  the  collusive  action  being  brought,  was  allowed  to 
bring  into  Court  some  third  person,  presumed  to  have 
been  the  original  grantor  of  the  estate  tail.  The  tenant 
then  alleged  that  this  third  person  had  loarranted  the 
title ;  and  accordingly  begged  that  he  might  defend  the  WaiTanty. 
title  which  he  had  so  wan'anted.  This  thu'd  person  was 
accordingly  called  on ;  who,  in  fact,  had  had  notliing 
to  do  with  the  matter ;  but,  being  a  party  in  the  scheme, 
he  admitted  the  alleged  warranty,  and  then  allowed 
judgment  to  go  against  him  by  default.  Whereupon 
judgment  was  given  for  the  demandant  or  plaintiff,  to 
recover  the  lands  from  the  tenant  in  tail ;  and  the  tenant 
in  tail  had  judgment  empowering  him  to  recover  a 
recompence  in  lands  of  equal  value  from  the  defaulter, 
who  had  thus  cruelly  failed  in  defending  his  title  (/.). 
If  any  such  lands  Jiad  been  recovered  under  the  judg- 
ment, they  would  have  been  held  by  the  tenant  for  an 
estate  tail,  and  would  have  descended  to  the  issue,  in 
lieu  of  those  which  were  lost  by  the  warrantor's  de- 
fault (/).  But  the  defaulter,  on  whom  the  burden  was 
thus  cast,  was  a  man  who  had  no  lands  to  give,  some 
man  of  straw,  who  could  easily  be  prevailed  on  to  uuder- 

(0  Litt.  s?.  688,  690.  Com.  3;38. 

(/.)  Co.  Lin.  361   b:  2  Bl;irk.  (1)  2  Blnck.  Cm.  360. 

V  2 
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And  re- 
mainders. 


take  the  rosponsiLility  ;  and,  iu  later  times,  tlie  crier  of 

the  Coiu't  was  usually  employed.     So  that,  whilst  the 

issue  had  still  the  judgment  of  the  Court  in  their  favour, 

unfortunately  for  them  it  was  against  the  wrong  person  ; 

and  virtually  their  right  was  defeated,  and  the  estate 

Entail  barred,  tail  was  Said  to  be  barred.      Not  only  were  the  issue 

haired  of  their  right,  hut  the  donor,  who  had  made  the 

grant,  and  to  whom  the  lands  were  to  revert  on  failure 

The  reversion  of  issue,  had  his  reversion  barred  at  the  same  time  tin) . 
barred.  .  .  . 

So  also  all  estates  which  the  donor  might  have  given  to 
other  persons,  expectant  on  the  decease  of  the  tenant 
in  tail  without  issue,  (and  which  estates  are  called  re- 
maiiiders  expectant  on  the  estate  tail,)  were  equally 
barred.  The  demandant,  in  whose  favour  judgment 
was  given,  became  possessed  of  an  estate  in  fee  simple 
in  the  lands  ;  an  estate  the  largest  allowed  by  law,  and 
bringing  with  it  the  fullest  powers  of  alienation,  as  will 
be  hereafter  explained :  and  the  demandant,  being  a 
friend  of  the  tenant  in  tail,  of  course  disposed  of  the 
estate  in  fee  simple  according  to  his  wishes. 

Such  a  piece  of  solemn  juggling  could  not  long  have 
held  its  ground,  had  it  not  been  supported  by  its  sub- 
stantial benefit  to  the  community ;  but,  as  it  was,  the 
progress  of  events  tended  only  to  make  that  certain 
which  at  first  was  questionable ;  and  proceedings  on 
the  principle  of  those  above  related,  under  the  name 
of  suffering  common  recoveries,  maintained  their  ground 
and  long  continued  in  common  use  as  the  undoubted 
privilege  of  every  tenant  in  tail.  The  right  to  suffer 
a  common  recovery  was  considered  as  the  insejiarable 
incident  of  an  estate  tail,  and  every  attempt  to  restrain 
this   right  was  held  void  {n).      Complex,  however,  as 


Common  re- 
coveries. 


(;«)  2  Black.  Com.  360;  Criiise 
on  Recoveries,  2-58. 

(«)  Mary  Torfui(/ton''s  case,  10 
Rep.  36 ;  Co.  Litt.  224  a  ;  Foame 


on  Contingent  Remainders,  260  ; 
2  Blac]r.  Com.  116;  Daw/cms  v. 
lord  Fenrhyn,  6  Ch.  D.  318  ;  4 
App.  Cas.  51. 


OF  AN  ESTATE  TAIE.  69 

the  proceedings  above  related  may  appear,  the  ordi- 
nary forms  of  a  common  recoverij  in  later  times  were 
more  complicated  still.  The  lands  were  in  the  first 
place  conveyed,  by  a  deed  called  the  recovery  deed,  to 
a  person  against  whom  the  action  was  to  be  brought, 
and  who  was  called  the  tenant  to  the  prcecijie  or  writ  (o).  Tenant  to  the 
The  proceedings  then  took  place  in  the  Court  of  Com-  P™°^P®' 
mon  Pleas,  which  had  an  exclusive  jurisdiction  in  all 
real  actions.  A  regular  writ  was  issued  against  the 
tenant  to  the  prcecipe  by  another  person,  called  the 
demandant ;  the  tenant  in  tail  was  then  required  by  Demandant, 
the  tenant  to  the  pnvcipe  to  warrant  h:s  title  according 
to  a  supposed  engagement  for  that  pui'pose  ;  this  was 
called  vouching  the  tenant  in  tail  to  warranty.  The  Voucliing  to 
tenant  in  tail,  on  being  vouched,  then  vouched  to  war- 
ranty in  the  same  way  the  crier  of  the  Court,  who  was 
called  the  common  vouchee.  The  demandant  then 
craved  leave  to  imparl  or  confer  with  the  last  vouchee 
in  private,  which  was  granted  by  the  Court ;  and  the 
vouchee,  having  thus  got  out  of  Court,  did  not  return  ; 
in  consequence  of  which,  judgment  was  given  in  the 
manner  before  mentioned,  on  which  a  regular  writ  was 
directed  to  the  sheriff  to  put  the  demandant  into  pos- 
session (/)).  The  proceedings,  as  may  be  supposed, 
necessarily  passed  through  numerous  hands,  so  that 
mistakes  were  not  unfrequently  made,  and  great  ex- 
pense was  always  incurred  {q).  To  remedy  this  evil, 
an  Act  of  Parliament  (r)  was  accordingly  passed  in  the 

(o)  By  stat.  14  Geo.  II.  c.  20,  in  term  time, 

commonly  called  Mr.  Pigott's  Act,  ( p)  Cruise  on  Recoveries,  ch.  1, 

it  was  sufficient  if  the  conveyance  p.  12. 

to  the  tenant  to  the  praecipe  ap-  {q)  See  1st  Report  of  Real  Pro- 

peared  to  be  executed  before  the  perty  Commissioners,  25. 

end  of  the  term  in  which  the  re-  {r)  "An  act  for  the  aboUtion 

covery  was  suffered ;  1  Prest.  Con.  of  fines  and  recoveries  and  for  tlio 

61   et  seq.  ;  Goodright  d.  Burton  substitution  of  more  simple  modes 

V.  liifpn/,  5  T.  Rep.  177.     Reco-  of  assurance."     Stat.  3  &  4  Will. 

verics,  beinf,'in  fonn  judicial  pro-  IV.  c.  74,  drawn  by  Mr.  Brodie  ; 

cccdings,  could  only  bo  suffered  1  Hayes's  Conveyancing,  155, 
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year  1833,  on  the  recommendation  of  the  commissioners 
Recoveries  on  the  hiw  of  real  property.  This  Act,  which  in  the 
wisdom  of  its  design,  and  the  skill  of  its  execution,  is 
quite  a  model  of  legislative  reform,  abolished  the  whole 
of  the  cumbrous  and  suspicious-looking  machinery  of 
common  recoveries.  It  has  substituted  in  their  place 
a  simple  deed,  executed  by  the  tenant  in  tail  and  in- 
rolled,  formerly  in  the  Court  of  Chancery,  and  now  in 
the  Enrolment  Department  of  the  Central  Office  of  the 
Supreme  Court  of  Judicature  (s)  :  by  such  a  deed,  a 
tenant  in  tail  in  possession  is  now  enabled  to  dispose 
of  the  lands  entailed  for  an  estate  in  fee  simple  ;  thus 
at  once  defeating  the  claims  of  his  issue,  and  of  all 
persons  having  any  estates  in  remainder  or  reversion. 

A  common  recovery  was  not,  in  later  times,  the  only 
way  in  which  an  estate  tail  might  be  barred.     There 
was  another   assurance   as   effectual  in   defeating   the 
claim  of  the  issue,  though  it  was  inoperative  as  to  the 
A  fine.  remainders  and  reversion.     This  assm-ance  was  a  fine. 

Fines  were  in  tJtemsclves,  though  not  in  theu'  operation 
on  estates  tail,  of  far  higher  antiquity  than  common 
recoveries  {t).  They  were  not,  like  recoveries,  actions 
at  law  can-ied  out  through  every  stage  of  the  process ; 
but  were  fictitious  actions,  commenced  and  then  com- 
promised by  leave  of  the  Coui't,  whereby  the  lands  in 
question  were  acknowledged  to  be  the  right  of  one  of 
the  parties  {u).  They  were  called  fines  from  their 
having  anciently  put  an  end,  as  well  to  the  pretended 
suit,  as  to  all  claims  not  made  within  a  year  and  a  day 
afterwards  (.r),  a  summary  method  of  ending  all  dis- 
putes, grounded  on  the  solemnity  and  publicity  of  the 

(*)  The  inrolment  must  be  with-  LXI.  r.  9. 

in  six  calendar  months  after  the  {t)  Cruise  on  Fines,  eh.  1. 

execution;  sect.  41.  See  sect.  74;  («)  2  Black.  Com.  348. 

stats.  36  &  37  Vict.  c.  66,  ss.  16,  {x)  Stat.   18  Edw.  I.  stat.  4  ; 

77  ;  42  &  43  Vict.  c.  78  ;  Eides  2  Black.  Com.  349,  354 ;  Co.  Litt. 

of  the  Supreme  Court.  1883,  Ord.  121  a,  n.  (1). 
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proceedings  as  taking  place  in  open  Court.  This  power 
of  barring  futiu'e  claims  was  taken  from  fines  in  the 
reign  of  Edward  III.  {//)  ;  but  it  was  again  restored,  with 
an  extension  however  of  the  time  of  claim  to  five  years, 
bv  statutes  of  Eichard  III.  (;:)  and  Henry  VII.  (a)  ; 
by  which  statutes  also  provision  was  made  for  the  open 
proclamation  of  all  fines  several  times  in  Court,  during 
which  proclamation  all  pleas  were  to  cease ;  and  in  Proclama- 
order  that  a  fine  might  operate  as  a  bar  after  non-claim  ^°"^' 
for  five  years,  it  was  necessary  that  it  should  be  kdcd,  as 
it  was  said,  with  proclamations.  But,  now,  by  a  statute 
of  the  present  reign  {b),  all  fines  heretofore  levied  in  the 
Court  of  Common  Pleas  shall  be  conclusively  deemed 
to  have  been  levied  with  proclamations,  and  shall  have 
the  force  and  effect  of  fines  with  proclamations.  A 
judicial  construction  of  the  statute  of  Henry  VII.  {c), 
quite  apart,  as  it  should  seem,  from  its  real  intention  [d), 
gave  to  a  fine  by  a  tenant  in  tail  the  force  of  a  bar  to 
his  issue_after  non-claim  by  them  for  five  years  after  the 
fine ;  and  this  construction  was  confirmed  by  a  statute 
of  the  reign  of  Henry  VIII.,  which  made  the  bar  im- 
mediate {e).  Since  this  time  the  effect  of  fines  in  bar- 
ring an  entail,  so  far  as  the  issue  were  concerned, 
remained  unquestioned  till  their  abolition ;  which  took  Fines 
place  at  the  same  time,  and  by  the  same  Act  of  Parlia-  abolished, 
ment  (/),  as  the  abolition  of  common  recoveries.     A 

(y)  Stat.  34  Edw.  III.  c.  16,  a  (c)  Bro.  Abr.  tit.  Fine,  pi.  1 ; 

ciu-ious  specimen  of  the  concise-  Dyer,  3a;  Cruise  on  Fines,  173. 

ness  of  ancient  acts  of  parliament.  {d)  4  Reeves's  Hist.  Eng.  Law, 

This  is  the  whole  of  it :   '<  Also  it  1 35,  1 38 ;  1  Hallam's  Const.  Hist, 

is  accorded,  that  the  plea  of  non-  14,  17.     The  deep  designs  attri- 

claim  of  fiiies,  which  from  hence-  buted   by   Blackstone    (2    Black, 

forth  shall  be  levied,  shall  not  be  Com.  118,  354)  and  some  others 

taken  or  holden  for  any  bar  in  to  Henry  VII.  in  procuring  tlic 

time  to  come."  passing  of  tliis  statute,  are  shown 

[z)   1  Rich.  III.  c.  7.  by  tlio  above  writers  to  have  most 

(a)  4  Hon.  VII.  c.  24  ;  see  also  probablj'  had  no  existence. 

Btat.  31  Eliz.  c.  2.  (i)  32  Hen.  VIII.  c.  30. 

(«)  Stat.  11  &  12  \ict.  c.  70.  (/)  3  &  4  Will.  IV.  c.  74. 
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Settlements. 


Primogeni- 
ture. 


deed  inrolled  in  tlio  Central  Office  of  the  Supreme 
Court  (g)  is  now  substituted,  as  well  for  a  fine,  as  for  a 
common  recovery. 

Although  strict  and  continuous  entails  have  long 
been  virtually  abolished,  their  remembrance  seems  still 
to  linger  in  many  country  places,  where  the  notion  of 
heir  laud,  that  must  perpetually  descend  from  father  to 
son,  is  still  to  be  met  with.  It  is  needless  to  say  that 
such  a  notion  is  quite  incorrect.  In  families  where  the 
estates  are  kept  up  from  one  generation  to  another, 
settlements  are  made  every  few  years  for  this  purpose ; 
thus  in  the  event  of  a  marriage,  a  life  estate  merely  is 
given  to  the  husband  (//)  ;  the  wife  has  an  allowance  for 
pin-money  during  the  marriage,  and  a  rent-charge  or 
annuity  by  way  of  jointure  for  her  life,  in  case  she 
should  survive  lier  husband.  Subject  to  this  jointure, 
and  to  the  payment  of  such  sums  as  may  be  agreed  on 
for  the  portions  of  the  daughters  and  younger  sons  of 
the  marriage,  the  eldest  son  who  may  be  horn  of  the 
marriage  is  made  by  the  settlement  tenant  in  tail.  In 
case  of  his  decease  without  issue,  it  is  provided  that  the 
second  son,  and  then  the  third,  should  in  like  manner 
be  tenant  in  tail :  and  so  on  to  the  others  ;  and  in  de- 
fault of  sons,  the  estate  is  usually  given  to  the  daughters. 
By  this  means  the  estate  is  tied  up  till  some  tenant 
in  tail  attains  the  age  of  twenty-one  years;  when  he 
is  able,  T\'ith  the  consent  of  the  father,  who  is  tenant 
for  life,  to  bar  the  entail  with  all  the  remainders. 
Dominion  is  thus  again  acquired  over  the  property, 
which  dominion  is  usually  exercised  in  a  re-settlement 
on  the  nest  generation ;  and  thus  the  property  is  pre- 
served in  the  family.  Primogeniture,  therefore,  as  it 
obtains  among   the   landed   gentry  of  England,  is   a 

{g)  Stats.  36  &  37  Vict.  c.  66,       Orel.  LXI.  r.  9. 
ss.  16,  77;  42  &  43  Vict.  c.  78;  (A)   See    ante,   p.    21,   n.    (r)  ; 

Rules  of  the  Supreme  Court,  1883,       and  p.  24,  n.  [c). 
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custom  only,  and  not  a  right ;  though  there  can  be  no 
doubt  that  the  custom  has  originated  in  the  right,  which 
was  enjoyed  by  the  eldest  son,  as  heir  to  his  father,  m 
those  days  when  estates  tail  could  not  be  barred.  Pri- 
mogeniture, as  a  custom,  has  been  the  subject  of  much 
remark  (/).  Where  family  honours  or  family  estates 
are  to  be  preserved,  some  such  device  appears  necessary. 
But,  in  other  cases,  strict  settlements  of  the  kind  re- 
ferred to  seem  fitted  rather  to  maintain  the  posthumous 
pride  of  present  owners,  than  the  welfare  of  futm'e 
generations.  The  policy  of  the  law  is  now"  in  favour  of 
the  free  disposition  of  all  kinds  of  property ;  and  as  it 
allows  estates  tail  to  be  barred,  so  it  will  not  permit  the 
object  of  an  entail  to  be  accomplished  by  other  means, 
any  fm-ther  than  can  be  done  by  giving  estates  to  the 
unborn  children  of  livitig  pe)-sons.  Thus  an  estate 
given  to  the  children  of  an  unborn  child  would  be  abso- 
lutely void  (7).  The  desire  of  individuals  to  keep  up  A  perpetuity. 
their  name  and  memory  has  often  been  opposed  to  this 
rule  of  law,  and  many  shifts  and  devices  have  from  time 
to  time  been  tried  to  keep  up  a  perpetual  entail,  or 
something  that  might  answer  the  same  end  (A-) .  But 
such  contrivances  have  invariably  been  defeated ;  and 
no  plan  can  be  now  adopted  by  which  lands  can  with 
certainty  be  tied  up,  or  fixed  as  to  their  future  desti- 
nation, for  a  longer  period  than  the  lives  of  existing 
persons  and  a  term  of  twenty- one  years  after  their 
decease  (/). 

(i)  See  2  Adam  Smith's  Wealth  1  East,  452. 
of  Nations,  181,  M'Culloch's  edi-  (/t)  See    Feame's    Contingent 

tion ;  and  M'Culloch's  n.   xix.,  Kemainders,   253  et  seq. ;  Main- 

vol.  4,  p.  441.     See  also  Traites  waring  v.  Baxter,  5  Ves.  458. 
de  Legislation  Civile  ct  Penale,  (/)  Feanic's    Contingent    Ee- 

ouvrage   extrait  dcs  Manuscrits  maindcrs,  430  etscq.     The  period 

de  Bouthum,  par  Dumont,  torn.  of  gestation  is  also  included,   if 

1,  p.  307.  gestation  exist;  Caddl\.  Talmcr, 

(J)  Hay  V.  Earl  of  Coventry,  3  7  Bligh,  N.  S.  202. 
T.  Rep.  8G  ;  Brudcncll  v.  Elwcs, 
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"VMien  the 
estate  tail  is 
preceded  by  a 
life  interest. 


The  concur- 
rence of  the 
first  tenant 
for  life  re- 
quired. 


Protector. 


His  consent 
requii'ed  to 
bar  re- 
mainders and 
reversions. 


Wlieuever  an  estate  tail  is  not  an  estate  in  posses- 
sion, but  is  preceded  by  a  life  interest  to  be  enjoyed  by 
some  other  person  prior  to  the  possession  of  the  lands 
by  the  tenant  in  tail,  the  power  of  such  tenant  in  tail 
to  acquire  an  estate  in  fee  simple  in  remainder  ex- 
pectant on  the  decease  of  the  tenant  for  life  is  subject 
to  some  limitation.  In  the  time  when  an  estate  tail, 
together  with  the  reversion,  could  only  be  barred  by 
a  recovery,  it  was  absolutely  necessary  that  the  first 
tenant  for  life,  who  had  the  possession  of  the  lands, 
should  concur  in  the  proceedings  ;  for  no  recovery 
coiild_  be  suffered,  unless  on  a  feigned  action  brought 
against_yie_f_ejidaL  holder  of  the  possession  {tn).  This 
technical  rule  of  law  was  also  a  valuable  cheek  on  the 
tenant  in  tail  under  every  ordinary  settlement  of  landed 
property ;  for,  "\^■hen  the  eldest  son  (who,  as  we  have 
seen,  is  usually  made  tenant  in  tail)  eame  of  age,  he 
found  that,  before  he  could  acquire  the  dominion 
expectant  on  the  decease  of  his  father,  the  tenant  for 
life,  he  must  obtain  from  his  father  consent  for  the  pur- 
pose. Opportunity  was  thus  given  for  providing  that 
no  ill  use  should  be  made  of  the  property  (ii).  When 
recoveries  were  abolished,  the  consent  formerly  requii-ed 
Avas  accordingly  still  preserved,  with  some  little  modi- 
fication. The  Act  abolishiug  recoveries  has  established 
the  office  of  protector,  which  almost  always  exists  during 
the  continuance  of  such  estates  under  the  settlement  as 
may  precede  an  estate  tail.  And  the  consent  of  the 
protector  is  required  to  be  given,  either  by  the  same 
deed  by  which  the  entail  is  barred,  or  by  a  separate 
deed,  to  be  executed  on  or  before  the  day  of  the  execu- 
tion of  the  former,  and  to  be  also  inrolled  in  the 
Central  Office  of  the  Supreme  Court  at  or  previously  to 


(>m)  Cruise  on  Recoveries,  21. 
See  however  stat.  1-1  Geo.  II. 
c.  20. 


(«)  See  Fii-st  Report  of  Real 
Property  Commissioners,  p.  32. 
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the  time  of  tlie  inrolment  of  tlie  deed  wliicli  tars  tlie 
entail  (o).     Without  such  consent  the  remainders  and 
reversion  cannot  be  barred  (jj).     In  ordinary  cases  the 
protector  is  the  first  tenant  for  life  imder  the  settlement, 
in  analog}'  to  the  old  law  (</)  ;  but  a  power  is  given  by 
the  Act,  to  any  person  entailing  lands,  to  appoint,  in 
the  place  of  the  tenant  for  life,  any  number  of  persons, 
not  exceeding   three,  to  be  together   protector  of  the 
settlement   during   the   continuance   of   the   preceding 
estates  (r)  ;  and,   in  such  a  case,  the  consent  of  such 
persons  only  need  be   obtained   in   order  to   effect   a 
complete  bar  to  the  estate  tail,  and  the  remainders  and 
reversion.    The  protector  is  under  no  restraint  in  giving 
or  withholding  his  consent,  but  is  left  entirely  to  his  own 
discretion  (.s).  If  he  should  refuse  to  consent,  the  tenant  The  issue  may 
in  tail  may  still  bar  his  own  issue  ;  as  he  might  have  ^Ith^^t  pro- 
done  before  the  Act  by  levying  a  fine ;  but  he  cannot  tector's  con- 
bar  estates  in  remainder  or  reversion.     The  consequence 
of  such  a  limited  bar  is,  that  the  tenant  acquires  a  dis- 
posable estate  in  the  land  for  so  long  as  he  has  any 
issue  or  descendants  living,  and  no  longer ;  that  is,  so 
long  as  the  estate  tail  would  have  lasted  had  no  bar 
been  placed  on  it.    This  is  called  a  base  fee.    But,  when  Base  fee. 
his  issue  fail,  the  persons  having  estates  in  remainder 
or  reversion  become  entitled.     When  the  estate  tail  is  Estate  tail  in 
in  possession,  that  is,  wlien  there  is  no  jorevious  estate  PO'^'^^*'*!""- 
for  life  or  otherwise,  tliere  can  very  seldom   be  any 
protector  (f),  and  the  tenant  in  tail  may,  at  any  time 
by  deed  duly  inrolled,  bar  the  entail,  remainders  and 
reversion  at  his  own  pleasure.     And  where  a  previous  Life  estate 
estate  for  life  exists,  it  does  not  confer  the  office  of  pro-  JJced  ofwUl. 

(o)  Stats.  3  &  4  WiU.  IV.  c.  74,  (</)  Sect.  22. 

88.  42—47;  36  &  37  Vict.  c.  06,  (r)  Sect.  32. 

8S.  16,  77  ;  42  &  43  Vict.  c.  78  ;  (s)  Sects.  36,  37. 

Rulesof  tlie  Supreme  Coui-t,  1883,  {()  Sec   Sugd.   Vend.    iS:    Pur. 

Ord.  LXI.  r.  9.  593,  11th  od. 

(/>)  Sects.  34,  35. 
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tector,  unless  it  bo  created  bj  the  same  settlement  wbieh 
created  the  estate  tail ;  so  that  a  tenant  in  tail  in  re- 
mainder expectant  on  an  estate  for  life,  created  by  some 
prior  deed  or  will,  may  bar  the  entail,  remainders  and 
reversion,  without  the  consent  of  the  tenant  for  life 
under  such  prior  deed  or  will  (k). 

Estates  tail  The  above-mentioned  right  of  a  tenant  in  tail  to  bar 

the^croW^as    ^^^  ©ntail  is  subject  to  a  few  exceptions;  which,  though 

the  reward  of  of  not  Very  frequent  occurrence,  it  may  be  as  well  to 

vices.  mention.     And,  first,  estates  tail  granted  by  the  crown 

as  the  reward  for  public  services  cannot  be  barred  so 

long   as  the  reversion   continues   in  the  crown.     This 

restriction  was  imposed  by  an  Act  of  Parliament  of  the 

reign  of  Henry  YIII.  (r),  and  it  has  been  continued  by 

the  Act  by  which  fines  and  recoveries  were  abolished  (x) . 

There  are  also  some  cases  in  which  entails  have  been 

created  by  particular  x\cts  of   Parliament,  and  cannot 

be  barred. 

Tenant  in  tail  Again,  an  estate  tail  cannot  be  barred  by  any  person 
iDiUty'oTissue  ^^^  ^^  tenant  in  tail  after  possitjilit//  of  issue  extinct. 
extiuct.  This   can   only  happen  where  a  person   is  tenant  in 

special  tail.  For  instance,  if  an  estate  be  given  to  a 
man  and  the  heirs  of  his  body  by  his  present  wife ; 
in  this  case,  if  the  wife  should  die  without  issue,  he 
would  become  tenant  in  tail  after  possibihty  of  issue 
extinct  (//)  ;  the  possibility  of  his  having  issue  who  could 
inherit  the  estate  tail  would  have  become  extinct  on  the 
death  of  his  wife.  A  tenancy  of  this  kind  can  never 
arise  in  an  ordinary  estate  in  tail  general  or  tail  male  ; 

(><)  Berrington  v.   Scott,  Exch.  (.r)  Stat.  3  &  4  Will.  IV.  c.  74, 

18th  Januaiy,    1875  ;  32  L.   T.,  s.   18  ;  Bukc  of  Grafton's  case,  5 

N.  S.  125.  New  Cases,  27. 

(t)  Stat.  34  &  35  Hen.  YIII.  {y)  Litt.  sects.  32,  33:  2  Black. 

c.  20;  Cniise  on  Recoveries,  318.  Com.  124. 


OF  AN  ESTATE  TAIL.  77 

for,  so  long  as  a  person  lives,  the  law  considers  that  the 
possibility  of  issue  continues,  however  improbaLle  it 
may  he  from  the  great  age  of  the  party  (::) .  Tenants 
in  tail  after  possibility  of  issue  extinct  were  prohibited 
from  suffering  common  recoveries  by  a  statute  of  the 
reign  of  Elizabeth  {a) ,  and  a  similar  prohibition  is 
contained  in  the  Act  for  the  Abolition  of  Fines  and 
Eecoveries  (5).  But,  as  we  have  before  remarked  (c) , 
tenancies  in  special  tail  are  not  now  common.  In 
modern  times,  when  it  is  intended  to  make  a  provision 
for  the  children  of  a  particular  marriage,  estates  are 
given  directly  to  the  unborn  children,  which  take  effect 
as  they  come  into  existence  :  whereas  in  ancient  times, 
as  we  shall  hereafter  see  {d) ,  it  was  not  lawful  to  give 
any  estate  dii-ectly  to  an  unborn  child. 

The  last  exception  is  one  that  can  only  arise  in  the 
case  of  grants  and  settlements  made  before  the  passing 
of  the  Act  for  the  Abolition  of  Fines  and  Eecoveries ; 
for  the  future  it  has  been  abolished.  It  relates  to 
women  who  are  tenants  in  tail  of  lands  of  their  hus- 
bands, or  lands  given  by  any  of  his  ancestors.  After  Tenant  in  tail 
the  decease  of  the  husband,  a  woman  so  tenant  in  tail  ^^^,P^°^'^^"^"^ 
ex  provisione  viri  was  prohibited  by  an  old  statute  (c) 
from  suffering  a  recovery  without  the  assent,  recorded 
or  inrolled,  of  the  heirs  next  inheritable  to  her,  or  of 
him  or  them  that  next  after  her  death  should  have  an 
estate  of  inheritance,  (that  is,  in  tail  or  in  fee  simple,) 
in  the  lands :  she  was  also  prohibited  from  levying  a 
fine  imdor  the  same  circumstances  by  the  statute  which 
confirmed  to  fines  their  force  in  other  cases  (/).     This 


(z)   Litt.   sect.   34  ;    Co.   Litt.  {d)  Sec  tlic  Cliapter  on  a  Con- 

40  a;    2  Black.  Com.  125;  Jee  v.  tingent  Kcinainder. 

Dudley,  1  Cox,  324.  (t)  11  Hen.  VII.  c.  20. 

(a)  14  EUz.  c.  8.  (/)  Stat.  32  Hen.  VIII.  c.  36, 

[b)  3  &  4  Will.  IV.  c.  74,  8.  18.  s.  2. 
('■)  Ante,  p.  .07. 
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kind  of  tenancy  in  tail  very  rarely  oecm-s  in  moLlern 
practice,  having  been  superseded  by  tlio  settlements  now 
usually  made  on  the  unborn  children  of  the  marriage. 


An  estate  tail 
canuot  be 
barred  by 
will  or  con- 
tract. 


It  is  important  to  observe  that  an  estate  tail  can  only 
be  barred  by  an  actual  conveyance  by  deed,  duly  in- 
rolled  according  to  the  Act  of  Parliament  by  which  a 
deed  was  substituted  for  a  common  recovery  or  fine  {//). 
Thus  every  attempt  by  a  tenant  in  tail  to  leave  the  lands 
entailed  by  his  will  (?),  and  every  contract  to  sell  them, 
not  completed  in  his  lifetime  by  the  proper  bar  (,/),  will 
be  null  and  void  as  against  his  issue  claiming  under  the 
entail,  or  as  against  the  remaindermen  or  reversioners, 
(that  is,  the  owners  of  estates  in  remainder  or  reversion,) 
should  there  be  no  such  issue  left. 


Timber.  A  tenant  in  tail  may  cut  down  timber  for  his  own 

benefit,  and  commit  what  waste  he  pleases,  without  the 

Leases.  necessity  of  barring  the  entail  for  that  piu'pose  (/•) .     A 

tenant  in  tail  was  moreover  empowered  by  a  statute 
of  Henry  YIII.  (/)  to  make  leases,  under  certain  re- 
strictions, of  such  of  the  lands  entailed  as  had  been 
most  commonly  let  to  farm  for  twenty  years  before ; 
but  such  leases  were  not  to  exceed  twenty-one  years, 
or  three  lives,  from  the  day  of  the  making  thereof,  and 
the  accustomed  yearly  rent  was  to  be  reserved.  This 
power  was  however  of  little  use  ;  for  leases  under  this 
statute,  though  binding  on  the  issue,  were  not  binding 
on  the  remainderman  or  reversioner  (m),  and  conse- 
quently had  not  that  certainty  of  enjoyment  which  is 


{ft)  Peacock  v.  Eastland,  M.  R., 
L.  R,  10  Eq.  17. 

{i)  Ci-o.  Eliz.  805;  Co.  Litt. 
Ilia;  Stat.  3  &  4  WiH.  IV.  c.  74, 
s.  40. 

{j)  Bac.  Abr.  tit.  Estate  in 
Tail  (D) ;  stat.  3  &  4  WiU.  IV. 
c.  74,  s.  40. 


(A)  Co.  Litt.  224  a  ;  2  Black. 
Com.  115. 

(l)  Stat.  32  Hen.  VIII.  c.  28 ; 
Co.  Litt.  44  a ;  Bac.  Abr.  tit. 
Leases  and  Terms  for  Tears 
(D)2. 

{m)  Co.  Litt.  45  b ;  2  Black. 
Com.  319. 
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the  great  mducement  to  the  outlay  of  capital,  and  the 
consequent  improYement  of  landed  property ;  and  this 
statute  has  been  recently  repealed  {)i).  The  Act  for  Present 
the  Abohtion  of  Fines  and  Eecoveries  now  empowers  fe'aliii'^." 
every  tenant  in  tail  in  possession  to  make  leases  by 
deed,  without  the  necessity  of  inrohnent,  for  any  term 
not  exceeding  twenty-one  years,  to  commence  from  the 
date  of  the  lease,  or  from  any  time  not  exceeding  twelve 
calendar  months  from  the  date  of  the  lease,  where  a 
rent  shall  be  thereb}'  reserved,  which,  at  the  time  of 
granting  such  lease,  shall  be  a  rack-rent,  or  not  less 
than  five-sixth  parts  of  a  rack-rent  (o).  And  under 
the  Settled  Estates  Act,  1877  (j)),  a  tenant  in  tail  in 
possession  has  the  same  power  of  leasing  as  is  thereby 
given  to  a  tenant  for  life  {q).  The  Settled  Land  Act, 
1882  (>•),  now  gives  the  powers  of  a  tenant  for  life  under 
that  Act  {s),  to  each  of  the  following  persons,  when  the 
estate  or  interest  of  each  of  them  is  in  possession  : — 

(a)  A  tenant  in  tail,  including  a  tenant  in  tail  who 
is  by  Act  of  Parliament  restrained  fi'om  barring  or 
defeating  his  estate  tail,  and  although  the  reversion  is 
in  the  crown  {f),  and  so  that  the  exercise  by  him  of  his 
powers  imder  this  Act  shall  bind  the  crown,  but  not 
including  such  a  tenant  in  tail  where  the  land  in  resj)ect 
whereof  he  is  so  restrained  was  pmx'hased  with  money 
provided  by  Parliament  in  consideration  of  public 
services ; 

(b)  A  person  entitled  to  a  base  fee  [u),  although  the 
reversion  is  in  the  crown,  and  so  that  the  exercise  by 
him  of  his  powers  under  this  Act  shall  bind  the  crown ; 

(«)  Stat.  19  k  20  Vict.  c.  120,  s.  58,  subs.  1  (i),  (iii),  (vii) ;  Wil- 

B.  35.  liams's    Conveyancing'    Statuten, 

(o)  Stat.  3  &  4  Wm.  IV.  c.  74,  361—364. 
BS.  15,  40,  41.  («)  Seeante,pp.35— 38,43— 40, 

(;>)  Stat. 40&4lVict.c.  18,8.46.  49—54. 

{q)  See  ante,  p.  34.  (/)  See  ante,  p.  76. 

(r)  Stat.  45  Sc  40  Vict.  c.  38,  («)  Ante,  p.  75. 
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Sale  and  ex- 
changre. 


Forfeiture  for 
treason. 


New  enact- 
ment. 


Attainder. 


(c)  A  tenant  in  tail  after  possibility  of  issue  ex- 
tinct (.r) . 

At  the  present  time  therefore  every  tenant  in  tail  in 
possession  (with  the  exception  above  specified)  may 
grant  all  such  leases  as  a  tenant  for  life  may  grant 
under  the  Settled  Land  Act,  1882  (y),  and  also  may  sell 
or  exchange  his  land  under  that  Act  (z),  without  the 
necessity  of  barring  the  entail.  But  in  such  cases  the 
proceeds  of  a  sale,  and  any  capital  money  arising  upon 
the  grant  of  a  lease  {a),  and  any  land  taken  in  ex- 
change, will  become  subject  to  the  entail. 

It  has  been  observed  that,  in  ancient  times,  estates 
tail  were  not  subject  to  forfeiture  for  higli  treason  be- 
yond the  life  of  the  tenant  in  tail  {b).  This  privilege 
they  were  deprived  of  by  an  Act  of  Parliament  passed 
in  the  reign  of  Henry  YIII.  (c),  by  which  all  estates 
of  inheritance  (under  which  general  words  estates  tail 
were  covertly  included)  w^ere  declared  to  be  forfeited  to 
the  king  iipon  any  conviction  of  high  treason  {d ) .  But 
the  Act  "to  abolish  forfeitures  for  treason  and  felony 
and  to  otherwise  amend  the  law  relating  thereto  "  (c) 
now  provides  (/) ,  that  after  the  passing  of  that  Act,  which 
took  place  on  the  4th  July,  1870,  no  confession,  verdict, 
inquest,  conviction  or  judgment  of  or  for  any  treason  or 
felony  or  felo  de  se  shall  cause  any  attainder  or  corrup- 
tion of  blood  or  any  forfeiture  or  escheat.  The  attainder 
of  the  ancestor  did  not  of  itself  prevent  the  descent  of 
an  estate  tail  to  his  issue,  as  they  claimed  from  the 
original  donor,  2^g>' fo>'>'>(^">i  <^oin  (g)  ;  and,  therefore,  on 
attainder  for  murder,  an  estate  tail  still  descended  to 


(.r)  Ante,  p.  76. 

(y)  See  ante,  pp.  35 — 38. 

(s)  See  ante,  pp.  49 — 54. 

(ff)  See  ante,  p.  37. 

{b)  Ante,  p.  66. 

(e)  26  Hen.  VIH.  c.  13,  s.  5 


sec  also  5  &  6  Edw.  VI.  c.  11,  s.  9, 

{d)  2  Black.  Com.  118. 

{(■)  Stat.  33  &  34  Vict.  c.  23. 

(/)  Sect.  1. 

iff)  3  Eep.  10  ;  8  Rep.  165  b; 
Cro.  Eliz.  28. 


OP  AN  ESTATE  TAIL.  81 

the  issue.     Bj  virtue  of  another  statute  of  the  reign  of  Debts  to  the 

Henrj  VIII.  (/?),  estates  tail  are  charged,  in  the  hands  ^^°'^^- 

of  the  heir,  vith  debts  due  from  his  ancestor  to  the 

crown,  by  judgment,  recognizance,  obligation,  or  other 

specialty,    although   the   heir   shall   not   be   comprised 

therein.     And  all  arrears  and  debts  due  to  the  crown, 

by  accountants  to   the   crovvoi,  whose  yearly  or  total 

receipts  exceed  three  hundred  pounds,  were,  by  a  later 

statute  of  the  reign  of  Elizabeth  (/),  placed  on  the  same 

footing.     But  estates  tail,  if  suffered  to  descend,  were 

not  subject  to  the  debts  of  the  deceased  tenant  owing  to 

private  individuals  (Jx).     By  an  Act  passed  at  the  com-  Judg-ment 

mencement  of  Her  present  Majesty's  reign  debts,  for    ^   ^' 

the  payment  of  which  any  judgment,  decree,  order  or 

rule  had  been  given  or  made  by  any  court  of  law  or 

equity,  were  made  binding  on  the  lands  of  the  debtor, 

as  against  the  issue  of  his  body,  and  also  as  against  all 

other  persons  whom  he  might,  without  the  assent  of  any 

other  person,  cut  off  and  debar  from  any  remainder  or 

reversion  (/).     But  a  more  recent  statute  has  enacted 

that  no    such   judgment,  decree,  order  or  rule   to  be 

entered  up  after  the  29th  of  July,  1864,  the  date  of  the 

Act,  shall  affect  any  land  until  such  land  shall  have  been 

actually  delivered  in  execution  {in).     An  estate  tail  may  Bankruptcy. 

also  be  barred  and  disposed  of  on  the  bankruptcy  of  a 

tenant  in  tail,  for  the  benefit  of  his  creditors,  to  the 

same  extent  as  he  might  have  barred  or  disposed  of  it 

for  his  own  benefit  (»).  , 

In  addition  to  the  liabilities  above  mentioned  arc  the  Husband  and 
rights  which  the  maniage  of  a  tenant  in  tail  confers  on 

(//)  Stat.  33  Hen.  VIII.  c.  39,  {m)  Stat.  27  &  28  Vict.  c.  112, 

8.   75.  88.    1,   2. 

(i)  Stat.  13  Elk.  c.  4  ;  and  kcc  («)  Stats.  3  &  4  Will.  IV.  c.  74, 

14  Eliz.  c.  7  ;  25  Geo.  III.  c.  35.  ss.  56—73 ;  40  &  47  Vict.  c.  52, 

{k)  Com.  Dig.  EHtate.s  (B)  22.  r.  5G,  sub.s.    5  ;  sec  Willinms  on 

(/)  Stat.    1    ic   2  Vict.  c.   110,  rersoual  Property,  224, 225,  232— 

HH.  13,  18.  2;jl,  210,  12tli  cd. 

W.K.I'.  O 
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Descent  of  an 
estate  tail. 


the  wife,  if  the  tenant  be  a.  man,  or  on  the  hushand,  if 
the  tenant  be  a  woman  ;  an  accoimt  of  which  will  be 
contained  in  a  future  chapter  on  the  relation  of  husband 
and  wife.  But,  subject  to  these  rights  and  liabilities, 
an  estate  tail,  if  not  duly  barred,  will  descend  to  the 
issue  of  the  donee  in  due  course  of  law ;  all  of  whom 
will  be  necessarily  tenants  in  tail,  and  will  enjoy  the 
same  powers  of  disposition  as  theii'  ancestor,  the  original 
donee  in  tail.  The  course  of  descent  of  an  estate  tail 
is  similar,  so  far  as  it  goes,  to  that  of  an  estate  in  fee 
simple,  an  explanation  of  which  the  reader  will  find  in 
the  fourth  chapter. 


Qi(asi  entail.  If  an  estate  pur  autre  vie  should  be  given  to  a  per- 
son and  the  heirs  of  his  body,  a  quasi  entail,  as  it  is 
called,  will  be  created,  and  the  estate  will  descend, 
dimng  its  continuance,  in  the  same  manner  as  an  ordi- 
nary estate  tail.  But  the  owner  of  such  an  estate  in 
possession  may  bar  his  issue,  and  all  remainders,  by  an 
ordinary  deed  of  conveyance  (o),  without  any  inrol- 
ment  under  the  statute  for  the  abolition  of  fines  and 
recoveries.  If  the  estate  tail  be  in  remainder  expectant 
on  an  estate  for  life,  the  concurrence  of  the  tenant  for 
life  is  necessary  to  enable  the  tenant  in  tail  to  defeat 
the  subsequent  remainders  {p). 


{o)  Fcame,  Cont.  Ecm.  495  et 


seq. 


{p)  Allen  V.  Allen,  2  Dru.  & 


"War.  307,  324,  332  ;  Edwards  v. 
Champion,  3  De  Gex,  M.  &  G. 
202. 
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CHAPTER  III. 

OF  AN  ESTATE  IX  FEE  SIMPLE. 

An  estate  in  fee  simple  {feudum  simplex)  is  the  greatest 
estate  or  interest  which  the  law  of  England  allows  any 
person  to  possess  in  landed  property  (r/).     A  tenant  in  Tenant  in  fee 
fee  simple  is  he  that  holds  lands  or  tenements  to  him  to"iimand^ 
and  his  heirs  [h)  ;  so  that  the  estate  is  descendible,  not  Iiis  heirs; 
merely  to  the  heirs  of  his  body,  but  to  collateral  rela- 
tions,   according  to  the  rules  and  canons   of    descent. 
An  estate  in  fee  simple  is  of  course  an  estate  of  free-  and  has  an 
hold,  being  a  larger  estate  than  either  an  estate  for  life,  iiold.*^  ° 
or  in  tail  ic). 

It  is  not,  however,  the  mere  descent  of  an  estate  in  Right  of 
fee  simple  to  collateral  heirs,  that  has  given  to  this 
estate  its  present  value  and  importance  :  the  unfettered 
right  of  alienation,  which  is  now  inseparably  incident 
to  this  estate,  is  by  far  its  most  valuable  quality.  This 
right  has  been  of  gradual  growth  :  for,  as  we  have 
seen  {d),  estates  were  at  first  inalienable  by  tenants, 
without  their  lord's  consent ;  and  the  heir  did  not 
derive  his  title  so  much  from  his  ancestor  as  from  the 
lord,  wlio,  when  he  gave  to  the  ancestor,  gave  also  to 
his  heii's.  In  process  of  time,  however,  the  ancestor 
acquired,  as  we  have  already  seen  [o),  the  right,  first, 
of  disappointing  the  expectations  of  his  heir,  and  then 
of  defeating  the  interests  of  his  lord.     The  alienations, 

(a)  Litt.  B.  11.  (rf)  Ante,  pp.  23,  24. 

(*)  Litt.  H.  1.  {f)  Ante,  pp.  •'59—64. 

(t)  Litt.  8.  o7  ;  ante,  pp.  2G,  .')8. 
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Pari  of  any 
lands  could 
not  ancientlj'' 
bo  fifrauted  to 
hold  of  the 
superior  lord. 


Subinfeuda- 
tion disad- 
vantageous to 
the  superior 
lords. 


by  which  these  result 8  wore  effected  were,  as  will  be 
remembered,  either  the  subinfeudation  of  parts  of  tlie 
land,  to  be  liolden  of  the  grantor,  or  the  conveyance 
of  the  whole,  to  be  holden  of  the  superior  lord.  It  was 
impossible  to  make  a  grant  of  part  of  the  lands  to  be 
holden  of  the  superior  lord  without  his  consent ;  for 
the  services  reserved  on  any  grant  were  considered  as 
entire  and  indivisible  in  their  nature  (./').  The  tenant, 
consequently,  if  he  wished  to  dispose  of  part  of  his 
lands,  was  obliged  to  create  a  tenure  between  his 
grantee  and  himself,  by  reserving  to  himself  and  his 
heirs  such  services  as  would  remunerate  him  for  the 
services,  which  he  himself  was  liable  to  render  to  his 
superior  lord.  In  this  manner  the  tenant  became  a 
lord  in  his  turn  ;  and  the  method  which  the  tenants 
were  thus  obliged  to  adopt,  when  alienating  part  of 
their  lands,  was  usually  resorted  to  by  choice,  "when- 
ever they  had  occasion  to  part  with  the  whole ;  for  the 
immediate  lord  of  the  holder  of  any  lands  had  advan- 
tages of  a  feudal  nature  (^),  which  did  not  belong  to 
the  superior  lord  when  any  mesne  lordship  intervened ; 
it  was  therefore  desirable  for  every  feudal  lord,  that 
the  possession  of  the  lands  should  always  be  holden  by 
his  own  immediate  tenants.  The  barons  at  the  time 
of  Edward  I.  accordingly,  perceiving  that,  by  the 
continual  subinfeudations  of  their  tenants,  their  privi- 
leges as  superior  lords  were  gradually  encroached  on, 
proceeded  to  procure  an  enactment  in  their  own  favour 
with  respect  to  estates  in  fee  simple,  as  they  had  then 
already  done  with  regard  to  estates  tail  {//).  They  did 
not,  however,  in  this  case,  attempt  to  restrain  the  prac- 
tice of  alienation  altogether,  but  simply  procured  a 
prohibition  of  the  practice  of  subinfeudation  ;   and  at 


(/)  Co.  Litt.  43  a. 

{ff)  Such  as  marriage  and 
wardship,  to  be  hereafter  ex- 
plained.    See  Bract,  lib.  ii.  c.  19. 


par.  2. 

(h)  By  the  stat.  Dc  Donh,  13 
Edw.  I.  c.  1,  ante,  p.  Cj. 
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the  same  time  obtained,  for  their  tenants,  facility  of 
alienation  of  parts  of  their  lands,  to  be  holden  of  the 
chief  lords. 

The  statute  bj  which  these  objects  were  effected  is  The  statute  of 
known  by  the  name  of  the  statute  of  Quia  cniptorcs  (/)  ;  ^'"""^'"^  °'^*' 
so  called  from  the  words  with  which  it  commences. 
It  enacts  that  from  thenceforth  it  shall  be  lawful  to 
every  freeman,  to  sell  at  his  own  pleasure  his  lands 
and  tenements  or  part  thereof,  so  nevertheless  that  the 
feoifee  (or  purchaser)  shall  hold  the  same  lands  or 
tenements  of  the  same  chief  lord  of  the  fee,  and  by  the 
same  services  and  customs,  as  his  feoffor  held  them 
before.  And  it  further  enacts  {k) ,  that,  if  he  sell  any 
part  of  such  his  lands  or  tenements  to  any  person,  the 
feoffee  shall  hold  that  part  immediately  of  the  chief 
lord,  and  shall  be  forthwith  charged  with  so  much  ser- 
vice as  pertaineth,  or  ought  to  pertain,  to  the  said  chief 
lord,  for  such  part,  according  to  the  quantity  of  the 
land  or  tenement  so  sold.  This  statute  did  not  extend 
to  those  who  held  of  the  king  as  tenants  in  ccqjt'fe,  who 
were  kept  in  restraint  for  some  time  longer  (/).  Free 
liberty  of  alienation  was  however  subsequently  acquii-ed 
by  them  ;  and  the  right  of  disposing  of  an  estate  in  fee 
simple,  by  act  inter  rivos,  is  now  the  undisputed  privi- 
lege of  every  tenant  of  such  an  estate  {in). 

The  alienation  of  lands  by  will  was  not  allowed  in  AUcuationby 
this  country,  from  the  time  the  feudal  system  became  ^^ 
completely  rooted,  until  many  years  after  alienation 
inter  vivos  had  beei;  sanctioned  by  the  statute  of  Quia 
emptores.  The  city  of  London,  and  a  few  other 
favoured  places,  formed  exceptions  to  the  general 
restraint  on  the  power  of  testamentary  alienation  of 

[i]  Stat.  18  Edw.  I.  c.  1.  (w)  Wright's    Tenures,      172  ; 

{k)  Chap.  2.  Co.  Litt.  Ill  b,  ii.  (1). 

(/)  Wright' H  Tenures,  1C2. 
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estates  in  fee  simple  {ii)  ;  for  in  tliese  places  tenements 
might  be  devised  by  will,  in  virtue  of  a  special  custom. 
In  process  of  time,  however,  a  method  of  devising  lands 
by  will  was  covertly  adopted  by  means  of  conveyances 
to  other  parties,  fo  such  uses  as  the  person  conveying 
should  appoint  by  his  will(o).  This  indirect  mode 
of  devising  lands  was  intentionally  restrained  by  the 
operation  of  a  statute,  passed  in  the  reign  of  King 
Henry  VIII.  (/>),  known  by  the  name  of  the  Statute 
of  Uses,  to  which  we  shall  hereafter  have  occasion  to 
make  frequent  reference.  But  only  five  years  after  the 
passing  of  this  statute,  lands  were  by  a  further  statute 
expressly  rendered  devisable  by  will.  This  great  change 
in  the  law  was  effected  by  statutes  of  the  32nd  and  34th 
of  Hemy  YIII.  (q).  But  even  by  these  statutes  the 
right  to  devise  was  partial  only,  as  to  lands  of  the 
then  prevailing  tenure  ;  and  it  was  not  till  the  restora- 
tion of  King  Charles  II.,  when  the  feudal  tenures  were 
abolished  (r) ,  that  the  right  of  devising  freehold  lands 
by  will  became  complete  and  universal.  At  the  present 
day,  every  tenant  in  fee  simple  so  fully  enjoys  the  right 
of  ahenating  the  lands  he  holds,  either  in  his  lifetime  or 
by  his  mil,  that  most  tenants  in  fee  think  themselves  to 
be  the  lords  of  their  own  domains ;  whereas,  in  fact,  all 
landowners  are  merely  tenants  in  the  eye  of  the  law,  as 
will  hereafter  more  clearly  appear. 

Blackstone's  explanation  of  an  estate  in  fee  simple  is 
that  a  tenant  in  fee  simple  holds  to  him  and  his  heirs 
for  ever,  generally,  absolutely  and  simply,  without 
mentioning  u-hat  heirs,  but  referring  that  to  his  own 
pleasure,  or  the  disposition  of  the  law  (s) .     But  the  idea 

(»)  Litt.  sect.  167  ;  Perk,  sects.  {^)  Stat.  32  Hen.  VIII.  c.  1  ; 

528,  537.  34   &   35  Hen.  VIII.  c.  5  ;  Co. 

(o)  Perk,  ubi  sup.  Litt.  Ill  b,  n.  (1). 

Ip)  Stat.  27  Hen.  VIII.  c.  10,  (/•)  By  stat.  12  Car.  II.  c.  24. 

intituled    "An  Act   concerning  (s)  2    Black.    Com.  104.      See 

Uses  and  "Wills."  however    3     Black.    Com.     224, 
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of  nominating  an  heir  to  succeed  to  the  inheritance  has 
no  place  in  the  English  law,  however  it  might  have 
obtained   in  the  Eoman   Jurisprudence.     The   heir  is  The  heir  is 
always  appointed  bj  the  law,  the  maxim  being  Solus  i^^y. 
JDcits  hcercdem  faccre  ^^ofesf,  non  liomo  (t)  ;  and  all  other 
persons,  whom  a  tenant  in  fee  simple  may  please  to 
appoint  •  as   his   successors,    are   not   his  heirs  but   his 
assigns.     Thus,  a  purchaser  from  him  in  his  lifetime,  Assigns. 
and  a  devisee  under  his  will,  are  alike  assigns  in  law, 
claiming  in  opposition  to,  and  in  exclusion  of,  the  heir 
who  would  otherwise  have  become  entitled  (n). 

"With  respect  to  certain  persons,  exceptions  occur  to  Excepted 
the  right  of  alienation.     Before  the  Naturalization  Act,  ^"^ 
1870  (r),  if  an  alien  or  foreigner,  under  no  allegiance  to  Alien, 
the  crown  (.r),  purchased  an  estate  in  lands,  the  crown 
might  at  any  time  have  asserted  a  right  to  such  estate  ; 
unless  it  were  merely  a  lease  taken  by  a  subject  of  a 
friendly  state  for  the  residence  or  occupation  of  himself 
or  his  servants,  or  the  purpose  of  any  business,  trade, 
or  manufacture,  for  a  term  not  exceeding  twenty-one 
years  (y).      For  the   conveyance   to   an   alien  of  any 
greater  estate  in  lands  in  this  country,  was  a  cause  of 
forfeiture  to  the  Queen,  who,  after  an  inquest  of  office 
had  been  held  for  the  purpose  of  finding  the  truth  of 
the  facts,  might  have  seized  the  lands  accordingly  (z). 
Before  office  found,  that  is,  before  the  verdict  of  any 
such  inquest  of  office  had  been  given,  an  alien  might 
have  made  a  conveyance  to  a  natural-born  subject;  and 
such  conveyance  would   have  been  valid  for  all  pur- 
poses {a),  except  to  defeat  the  prior  right  of  the  crown, 

■where    the     correct    account    is  (.i)  Litt.  s.  198. 

given,  (y)  Stat.  7  &  8  Vict.  c.  6G,  s.  5. 

(0  1  Reeves's  Hist.  Eng.  Law,  {:)  Co.  Litt.  2  b,  42  b  ;  1  Black. 

105;  Co.  Litt.  191a,  n.  (l),Ti.  3,  Com.   371,   372;  2   Black.    Com. 

(«)  Ifo>/(iH     V.    Jaclsoii,    Cowp.  219,  274,  293. 

305  ;  Co.  Litt.  191  a,  n.  (1),  vi.  10.  («)  Shep.  Touch.  232  ;  4  Leo. 

(t;)  Stat.  33  Vict.  c.  14.  84. 
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wliich  would  have  still  contiuucd.  No  person  is  con- 
sidered an  alien  who  is  born  within  the  dominions  of 
the  crown,  even  though  such  person  may  he  the  child 
of  an  alien,  unless  such  alien  should  he  the  subject  of 

Calvin's  case,  a  hostile  prince  (i).  And  in  Ca/viu^'i  case  {c),  a  person 
born  in  Scotland  after  the  accession  of  James  I.  to  the 
crown  of  England,  was  held  to  be  a  natui-al-born  sub- 
ject, and  consequently  entitled  to  hold  lands  in  England, 
although  the  two  kingdoms  had  not  then  Ijeen  united. 
Again,  the  children  of  the  Queen's  ambassadors  are 
natural-born  subjects  by  the  Common  Law  (d)  ;  and, 
by  several  Acts  of  Parliament,  the  privileges  of  natui'al- 
born  subjects  have  been  accorded  to  the  lawful  children, 
though  born  abroad,  of  a  natural-born  father,  and  also 
to  the  grandchildren  on  the  father's  side  of  a  natural- 
born  subject  {e)  ;  and  more  recently,  the  chikben  of  a 
natiu'al-born  mother,  though  born  abroad,  were  rendered 
capable  of  taking  any  real  or  personal  estate  (/),  It 
was  also  provided  that  any  woman,  who  should  be 
married  to  a  natural-born  subject  or  person  naturalized, 
should  be  taken  to  be  herself  natui-alized,  and  have  all 
the  rights  and  privileges  of  a  natural-born  subject  (r/). 
And  by  a  statute  of  the  reign  of  William  the  Third  all 
the  king's  natural-born  subjects  Avere  enabled  to  trace 
their  title  by  descent  through  their  alien  ancestors  (//). 

Denizen.  Any  foreigner  may  be  made  a  denizen  by  the  Queen's 
letters  patent,  and  capable  as  such  of  acquiiing  lands 
by  purchase,   though  not   by  descent  (/),  or  may  be 

(i)  1  Black.  Com.  373  ;  Bacon's  6  Hare,  51 ;  see  Do  Gccr  v.  Stone, 

Abr.  tit.  AHens (A).  22  Ch.  D.  243. 

ip)  7  Rep.  1.  (/)  Stat.   7   &   8  Vict.  c.  GG, 

[d)  7  Rep.  18  a.  s.  3. 


{e)  Stats.  25  Edw.  III.  stat.  2 
7  Anne,  c.  5  ;  4  Geo.  II.  c.  21 
13  Geo.  III.  c.  21  ;  Boc  dcm 
Duroiire  v.  Jones,  4  T.  Rep.  300 
Shedden  v.  Patrick,  1  Macqueen's  (i)  1  Black.  Com.  374. 

H.  of  L.  Gas.  535 ;  Fitch  y.  Weber, 


iff)  Sect.  16. 

(A)  Stat.  11  &  12  Will.  III.  c. 
6,  explained  by  stat.  25  Geo.  II. 
c.  39. 
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naturalized  by  Act  of  Parliament.  But  the  Naturaliza-  The  Natural- 
tion  Act,  1870  (./),  now  provides  (/•)  that  real  and  [^^f^^^^^^' 
personal  property  of  every  description  may  be  taken, 
acquired,  held  and  disposed  of  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-born  British 
subject ;  and  a  title  to  real  and  personal  property  of 
every  description  may  be  derived  through,  from  or  in 
succession  to  an  alien  in  the  same  manner  in  all  respects 
as  through,  from  or  in  succession  to  a  natural-born 
British  subject.  This  Act  repeals  many  of  the  former 
statutes  with  respect  to  aliens,  and  contains  several  im- 
portant amendments  of  the  general  law  on  this  subject. 

Infartts,  or  all  persons  under  the  age  of  twenty- one  Infants, 
years,  and  also  idiots  and  lunatics,  though  they  may  luuati'cs. 
hold  lands,  are  incapacitated  from  making  a  binding 
disposition  of  any  estate  in  them.     The  conveyances 
of  infants  are  generally  voidable  only  (/),  and  those  of 
lunatics  and  idiots  appear  to  be  absolutely  void,  unless 
they  were  made  by  feoffment  with  livery  of  seisin  before 
the  year  1845  [m).      But  by  a  recent  Act  of  Parlia-  Infants' mar- 
ment  {n),  every  infant,  not  under  twenty  if  a  male,  and  ^g^t/*^    ^' 
not  under  seventeen  if  a  female,  is  empowered  to  make 
a  valid  and  binding  settlement  on  his  or  her  marriage, 
with  the  sanction  of  the  Chancery  Division  of  the  High 
Court.     If,  however,  any  disentailing  assurance  shall 
have  been  executed  by  an  infant  tenant  in  tail  under 

0)  Stat.  33  Vict.  c.  14,  passed  307,  338. 

12th    May,    1870,    amended    by  [m)   Yaics  v.  Boeii,    2  Strange, 

Btats.   33  &  34  Vict.  c.  102,  and  1104;  Sugd.  Vow.  G04,  8th  cd.  ; 

35  k  36  Vict.  c.  39.     This  statute  Bac.  ALr.  tit.  Idiots  and  Lunatics 

ia  not   retro.spectivc.      Sliarj)   v.  (!■')  ;  stats.  7  &  8  Vict.  c.  76,  s.  7  ; 

St.  Sauveur,    L.    R.,    7   Ch.    Ap.  8  &  9  Vict.  c.  100,  s.  4. 

343.  («)  Stat.   18  &   19  Vict.  c.  43, 

(/.)  33  Vict.  c.  14,  B.  2.  extended  to  the  Court  of  Chan- 

(/)  2   Blar;k.    Com.    291  ;    Bac.  eery  in  Ireland  by  stat.  23  &  24 

Abr.  tit.  Infancy  and  Age  (I  3)  ;  Vict.  c.  83  ;  Itc  Ballon,  G  Dc  Gex, 

Zjjuch  V.  Tanom,   3  Buit.   1794  ;  Mac.  &  Gor.  201. 

Allen  V.  Alien,   2  Dru.   &  War. 
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tlie  provisions  of  tlio  Act,  and  sucli  infant  sliall  after- 
wards die  under  age,  sucli  disentailing  assurance  shall 
thereupon  "become  absolutely  void  (o) .  Under  certain 
circumstances,  also,  for  the  sake  of  making  a  title  to 
lands,  infants  have  been  empowered,  by  modern  Acts 
of  Parliament,  to  make  conveyances  of  fee  simple  and 
other  estates,  under  the  direction  of  the  Chancery 
Division  of  the  lligh  Court  {p).  x\.nd  more  extensive 
powers,  with  res2:)ect  to  the  estates  of  idiots  and  lunatics, 
have  been  given  to  their  committees,  or  the  persons  who 
have  had  committed  to  them  the  charge  of  such  idiots 
and  lunatics  {q).  Power  is  also  given  to  the  Chancery 
Division  of  the  High  Court  in  the  case  of  infants  (r), 
and  to  the  Lord  Chancellor  or  either  of  the  Lords 
Justices  {s),  intrusted  by  virtue  of  the  Queen's  sign 
manual  with  the  care  of  the  persons  and  estates  of  idiots 
and  lunatics  (?'),  by  a  simple  order,  to  vest  in  any  other 
person  the  lands  of  which  any  infant,  idiot  or  lunatic 
may  be  seised  or  possessed  upon  any  trust  or  by  way 
of  mortgage.  The  Supreme  Court  of  Judicature  Act, 
1875  [u),  provides  that  any  jurisdiction  usually  vested 
in  the  Lords  Justices  of  Appeal  in  Chancery,  or  either 
of  them,  in  relation  to  the  persons  and  estates  of  idiots, 
lunatics  and  persons  of  unsound  mind,  shall  be  exer- 
cised by  such  judge  or  judges  of  the  Pligh  Court  of 


(o)  Stat.  18  &  19  Vict.  c.  43, 
8.  2. 

{p)  Sec  stats.  11  Geo.  IV.  &  1 
Will.  IV.  c.  47,  s.  11;  11  Geo. 
IV.  &  1  WiU.  IV.  c.  65,  S3.  12, 
16,  31;  2  &:  3  Vict.  c.  60  ;  11  & 
12  Vict.  c.  87. 

{q)  See  stat.  16  &  17  Vict.  c. 
70,  s.  108  et  seq.,  repealing  and 
consolidating  stats.  11  Geo.  IV. 
&  1  Will.  IV.  c.  65,  and  15  &  16 
Vict.  c.  48,  and  other  Acts,  so  far 
as  they  relate  to  idiots  and 
lunatics  in  En"-land  and  Wales. 


This  Act  has  been  amended  by 
stat.  18  &  19  Vict.  c.  13,  and  ex- 
tended by  stat.  25  &  26  Vict.  c.  86. 
See  also  stat.  45  &  46  Vict.  c.  38, 
s.  62. 

()•)  ''The  Trustee  Act,  ISoO," 
stat.  13  &  14  Vict.  c.  60,  ss.  7,  8. 

(s)  Stat.  30  &  31  Vict.  c.  87, 
s.  13. 

(0  stats.  13  &  14  Vict.  c.  00, 
ss.  3,  4  ;  15  &  16  Vict.  c.  55, 
s.  11. 

(«)  Stat.  38  &  39  Vict.  c.  77, 
s.  7. 
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Justice  or  Court  of  Appeal  as  may  be  intrusted  by  the 

Queen's  sign  manual  with  the  care  and  commitment  of 

the  custody  of  such  persons  and  estates.     A  provision  Leasing  and 

of  the  Conveyancing  Act  of  1881  {x),  enables  the  High  fant'sland. 

Court  of  Justice  to  authorize  the  same  leases,  sales  and 

improvements  of  an  infant's  estate  in  fee  simple  as  the 

Court  has  power  to  authorize  in  the  case  of  a  settled 

estate  by  virtue  of  the  Settled  Estates  Act,  1877  (^). 

And  under  the  Settled  Land  Act,  1882  (;:),  the  powers 

of  leasing,  sale  and  other  powers  given  to  a  tenant  for 

life  by  that  Act  (r/),  may  be  exercised  in  respect  of  any 

land,  to  which  an  infant  is  in  his  own  right  entitled  in 

possession,  on  the  infant's  behalf  by  the   trustees  of 

settlement  or  such  other  person  as  the  Com"t  orders. 

Married  women,  whose  marriage  took  place  before  Married 
the  1st  of  January,  1883  (h),  are  under  a  partial  inca-  ""'o^^'^^- 
pacity  to  alienate,  as  will  hereafter  appear.     And  before  Attainted 
the  abolition  of  forfeiture  for  treason  and  felony  {c)  per-  P^^^^^^^* 
sons  attainted  for  these  crimes  could  not,  by  any  con- 
veyance which  they  might  make,  defeat  the  right  to 
their  estates,  which  their  attainder  gave  to  the  crown, 
or  to  the  lord,  of  whom  theii*  estates  were  holden  (c/). 


There  are  certain  objects,  also,  in  respect  of  which  Excepted 

the  alienation  of  lands  is  restricted.     In  the  reign  of  ^^J*^'^*''- 

George  II.  an  Act  was  passed,  commonly  called  the 

Mortmain  Act,  the  object  of  which,  as  expressed  in  the  The  Mort- 
main Act. 

{x)  Stat.  44  &  45  Vict.  c.  41, 
8.  41  ;  see  Williams's  Convey- 
ancing Statutes,  200—203. 

(y)  Stat.  40  &  41  Vict.  c.  18; 
680  ante,  pp.  34,  48. 

{z)  Stat.  45  &  46  Vict.  c.  38, 
B9.  69,  60 ;  8CC  Williams's  Con- 
veyancing Statutes,  3G4. 

(a)  See  ante,  pp.  35 — 38,  43 — 
46,  40—54. 


iO 


(i)  The  date  of  the  commence- 
ment of  the  Married  Women's 
Property  Act,  1882. 

(c)  By  Stat.  33  &  34  Vict.  c.  23, 
passed  4  th  July,  1870. 

{(l)  Co.  Litt.  42  b;  2  Black. 
Com.  290  ;  Perkins,  tit.  Grant, 
sect.  26  ;  Com.  Dig.  tit.  Capacity 
(D)  6  ;  2  Shep.  Touch.  232  ;  JJoc 
d.  Grijiih  v.  I'riic/ian/,  5  Bam.  & 
Adol.  765. 


'(1^^     Cyrt^^C 


^<r' 
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prcainblo,  was  to  prevent  improvident  alienations  or 
disj)ositions  of  landed  estates,  by  languishing  or  dying 
persons,  to  the  disherison  of  thoir  lawful  lieirs  {e). 
This  statut(>  provides  that  no  lands  or  hereditaments, 
nor  any  money,  stock  or  other  personal  estate,  to  be 
laid  out  in  the  purchase  of  any  lands  or  hereditaments, 
Charities.  shall  be  conveyed  or  settled  for  any  charitable  uses, 
unless  such  lands  or  hereditaments,  or  money  or  per- 
sonal estate  (other  than  stock  in  the  public  funds)  be 
conveyed  by  deed  indented,  sealed  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses,  twelve 
calendar  months  at  least  before  the  death  of  the  donor 
or  grantor,  including  the  days  of  the  execution  and 
death,  and  inrolled  in  the  High  Court  of  Chancery  (_/') 
within  six  calendar  months  next  after  the  execution 
thereof ;  and  unless  such  stock  be  transferred  six 
calendar  months  at  least  before  the  death  of  the  donor 
or  grantor,  including  the  days  of  the  transfer  and 
death ;  and  unless  the  same  be  made  to  take  effect  in 
possession  for  the  charitable  use  intended  immediately 
from  the  making  thereof,  and  be  without  any  power 
of  revocation,  reservation,  trust,  condition,  limitation, 
clause  or  agreement  whatsoever,  for  the  benefit  of  the 
donor  or  grantor,  or  of  any  person  or  persons  claiming 
under  him  (g).  Provided  always,  that  nothing  therein 
before  mentioned  relating  to  the  sealing  and  delivering 
of  any  deed  twelve  calendar  months  at  least  before  the 
death  of  the  grantor,  or  to  the  transfer  of  any  stock 
six  calendar  months  before  the  death  of  the  grantor, 
shall  extend  to  any  purchase  of  any  estate  or  interest 
in  lands  or  hereditaments,  or  any  transfer  of  stock  to 
be  made  really  and  bona  fide  for  a  full  and  valuable 
consideration  actually  paid  at  or  before  the  making  of 

(f)  Stat.  9  Geo.  II,  c.  36.  37  Vict.  c.  66,  ss.  16,  77  ;  42  &  43 

(/)  Such  a  deed  may  now  be  Vict.  c.  78  ;  Rules  of  the  Supreme 

inrolled  in  the  Central  Office  of  Com-t,  18S3,  Order  LXI.  r.  9. 

the  Supreme  Court;  stats.  36  &  {;/)  Stat.  9  Geo.  II.  c.  36,  s.  1. 
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such,  conveyance  or  transfer,  without  fraud  or  collu- 
sion (/?).  And  all  gifts,  conveyances  and  settlements 
for  any  charitable  uses  whatsoever  made  in  any  other 
manner  or  form  than  by  that  Act  is  directed,  are  declared 
to  be  absolutely  and  to  all  intents  and  pm^poses  null 
and  void  (/) .  Grifts  to  either  of  the  two  Universities, 
or  any  of  their  colleges,  or  to  the  college  of  Eton, 
"Winchester  or  Westminster,  for  the  support  and  main- 
tenance of  the  scholars  only  upon  those  foundations, 
are  excepted  {k).  It  will  be  seen  that  in  consequence 
of  this  Act  no  gift  of  any  estate  in  land  for  charitable 
piu'poses  can  be  made  by  will.  By  an  Act  of  Parliament 
passed  on  the  2oth  July,  1828  (/),  the  title  to  lands 
then  already  purchased  for  valuable  consideration  for 
charitable  purposes  is  rendered  valid,  notwithstanding 
the  want  of  an  indenture  duly  attested  and  inrolled ; 
but  the  Act  is  retrospective  merely  {m). 

The  stringency  of  the  provisions  in  the  Mortmain 
Act  has  often  been  felt  to  ])e  unnecessarily  great, 
especially  with  regard  to  that  part  of  the  Act  which 
provides  that  there  shall  be  no  reservation  or  clause 
whatever  for  the  benefit  of  the  donor  or  grantor.  And 
several  Acts  have  recently  been  passed  to  amend  the 
law  relating  to  the  conveyance  of  land  for  charitable 
uses.  One  Act  (/?),  which  was  passed  on  the  17th  of  New  enact- 
May,  1861,  provides  tliat  no  assurance  for  charitable  ^^^  ^' 
uses  shall  be  void  by  reason  of  the  deed  or  assurance 
not  being  indented,  or  not  purporting  to  be  indented, 
nor  by  reason  of  such  deed  or  assurance,  or  any  deed 
forming  part  of  the  same  transaction,  containing  any 
grant  or  reservation  of  any  peppercorn  or  other  nominal  Reservations 

allowed. 

(//)  Sect.  2.  («)  Stat.  24  Vict.  c.  9.     Provi- 

(i)   Sect.  3.  sioiiB  were  made  with  respect  to 

(/.)  Sect.  4.  Roman  Catholic  Charities  by  an 

(/)   Stat.  9  Geo.  IV.  c.  8.5.  Act  of  the  previous  session,  stat. 

(m)  Stat.  9  Geo.  IV.  c.  85,  h.  3.  23  k  24  Vict.  c.  131. 
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rent,  or  of  any  mines  or  minerals  or  easement,  or  any 
covenants  or  provisions  as  to  the  erection,  repair, 
position,  or  description  of  buildings,  the  formation  or 
repair  of  streets  or  roads,  drainage  or  nuisance,  or  any 
covenants  or  pro\dsions  of  the  like  nature,  for  the  use 
and  enjoyment  as  well  of  the  hereditaments  comprised 
in  such  deed  or  assurance  as  of  any  other  adjacent  or 
neighbouring  hereditaments,  or  any  right  of  entry  on 
non-payment  of  any  such  rent,  or  on  breach  of  any 
such  covenant  or  provision,  or  any  stipulations  of  the 
like  nature,  for  the  benefit  of  the  donor  or  grantor,  or 
of  any  person  or  persons  claiming  under  him ;  nor  in 
the  case  of  copyholds  by  reason  of  the  assm-ance  not 
being  made  by  deed ;  nor  in  the  case  of  such  assurances 
made  bona  fide  on  a  sale  for  a  full  and  valuable  con- 
sideration, by  reason  of  such  consideration  consisting 
wholly  or  partly  of  a  rent,  rent-charge  or  other  annual 
payment,  reserved  or  made  payable  to  the  vendor  or 
to  any  other  person,  with  or  without  a  right  of  re-entry 
for  non-payment  thereof :  provided  that  in  all  reserva- 
tions authorized  by  the  Act,  the  donor,  grantor  or  vendor 
shall  reserve  the  same  benefits  for  his  representatives  as 
Separate  deed  for  himself  (o).  The  Act  further  provides,  that  in  all 
cases  where  the  charitable  uses  of  any  deed  or  assm-ance 
thereafter  to  be  made  for  conveyance  of  any  heredita- 
ments for  any  charitable  uses  shall  be  disclosed  by  any 
separate  deed,  the  deed  of  conveyance  need  not  be 
inrolled  :  but  it  will  be  void,  unless  such  separate  deed 
be  inrolled  in  the  Central  Office  of  the  Supreme  Com-t 
within  six  calendar  months  next  after  the  making  or 
perfecting  of  the  deed  for  conveyance  {j>). 

Remarks  on  This  Act,  it  will  be  observed,  provided  only  for  the 

the  Act.  reservation  of  a  nominal  rent,  except  in  the  case  of  an 

(c/)  Stat.  24  Vict.  c.  9,  s.  1.  42  &  43  Vict.  c.  78  ;  Rules  of  the 

(j))  Stats.  24  Vict.  c.  9,  s.  2  ;       Supreme  Court,  1883,  Order  LXI. 
36  &  37  Vict.  c.  CG,  ss.   IG,  77;       r.  9. 
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assurance  made  bona  fide  on  a  sale  for  a  full  and  valu- 
able consideration ;  so  that  a  gift  of  land  to  a  charity, 
reserving  a  pecuniary  rent  or  rent-charge  to  the  grantor, 
would  still  have  been  void.  Moreover  no  alteration  was 
made  in  that  part  of  the  Mortmain  Act  which  relates 
to  the  execution  of  the  deed  twelve  calendar  months 
at  least  before  the  death  of  the  grantor.  The  only 
exception  which  that  Act  allowed  was  in  the  case  of  a 
purchase  of  land  bona  fide,  for  a  full  and  valuable  con- 
sideration actually  paid  at  or  before  the  making  of  the 
conveyance.  If  on  a  purchase  a  rent  were  reserved  to 
the  vendor,  it  is  clear  that  the  full  consideration  was 
not  actually  paid  at  the  making  of  the  conveyance. 
There  was  nothing  in  the  new  Act,  as  there  was  cer- 
tainly nothing  in  the  former  one,  to  preserve  such  a 
conveyance  from  becoming  void  by  the  decease  of  the 
vendor  within  twelve  calendar  months  from  the  date  of 
the  deed.  This  oversight  in  the  Act  has  been  provided 
for  by  a  more  recent  statute  (q),  which  enacts  that  every  Xew  enact- 
full  and  bona  fide  valuable  consideration  which  shall  ™^^*" 
consist  either  wholly  or  partly  of  a  rent  or  other  annual 
payment  reserved  or  made  payable  to  the  vendor  or 
grantor,  or  to  any  other  person,  shall,  for  the  pm'poses 
of  the  Mortmain  Act,  be  as  valid  and  have  the  same 
force  and  effect  as  if  such  consideration  had  been  a  sum 
of  money  actually  paid  at  or  before  the  making  of  such 
conveyance  "uithout  fraud  or  collusion. 

With  regard  to  deeds  and  assm-ances  already  made  As  to  deeds 
it  has  been  provided  by  another  Act  {)•),  that  all  money  jf^ncN  spent' 
really  and  bona  fide  expended  before  the  IGth  of  May,  in  improve- 
1862,  the  date  of  the  Act,  in  the  substantial  and  per- 
manent improvement,  by  building  or  otherwise  for  any 
charitable  use,  of  land  held  for  such  charitable   use, 
shall  be  deemed  equivalent  to  money  actually  paid  by 

(7)  Stat.  27  Vict.  c.  1:3,  s.  4.  (r)  Stiit.  25  Vict.  c.  17,  s.  5. 
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way  of  consideration  for  tlie  piu-diaso  of  the  said  laud. 
It  has  also  been  provided  (■s),  that  every  deed  or  assur- 
ance by  which  any  land  shall  have  been  demised  for 
auy  term  of  years  for  any  charitable  use  shall,  for  the 
purposes  of  the  Mortmain  Act,  be  deemed  to  have 
been  made  to  take  effect  for  the  charitable  use  thereby 
Demise  to  intended  immediately  from  the  making  thereof,  if  the 
witiiTu  a^^ear  ^^^'^^  ^01"  which  such  land  shall  have  been  thereby 
demised  was  made  to  commence  and  take  effect  in 
possession  at  any  time  within  one  year  from  the  date 
of  such  deed  or  assurance.  And  it  has  been  further 
provided,  with  respect  to  all  deeds  and  assurances  under 
which  possession  is  held  for  any  charitable  uses,  that 
if  made  bona  fide  for  a  full  and  valuable  consideration, 
actually  paid  at  or  before  the  making  of  such  deed  or 
assurance,  or  reserved  by  way  of  rent,  rent-charge,  or 
other  annual  payment,  or  partly  paid  and  partly  so 
reserved,  no  such  deed  or  assurance  shall  be  void  within 
the  Mortmain  Act,  if  it  was  made  to  take  effect  in 
possession  for  the  charitable  uses  intended  immediately 
from  the  making  thereof,  and  without  any  power  of 
revocation,  and  has  been  inrolled  in  the  Court  of 
Chancery  before  the  17th  of  May,  1866  {f).  And  all 
conveyances  to  charitable  uses  made  upon  such  full  and 
valuable  consideration  as  aforesaid,  and  under  which 
possession  is  held  for  such  uses,  are  rendered  valid 
where  any  separate  deed  declaring  the  uses  has  alone 
been  inrolled,  or  where  such  separate  deed  shall  have 
been  executed  within  sis  calendar  months  from  the 
13th  of  May,  1864,  and  inrolled  before  the  17th  of 
Where  May,  1866  [li).     Where  the  original  deed  creating  any 

lost.  charitable  trust  has  been  lost,  the  Chancery  Division  of 

the  High  Com't  is  empowered  to  authorize  the  iurol- 
ment  in  its  stead  of  any  subsequent  deed  by  which  the 

(a)   Stat.  26  &  27  Vict.  c.  106.  (w)  Stats.  24  Vict.  c.  9,  s.  4  ; 

{t)  Stats.  24  Vict.    c.   9,   s.  3  ;       27  Vict.  c.  13,  ss.  1,  2. 
27  Vict.  c.  13,  s.  1. 
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trusts  may  sufficienth'  appear  (,r).  And  power  is  now  Power  to 
given  to  the  clerk  of  inrolments  to  inrol  any  conveyance  "^^"  " 
for  charitable  uses,  if  he  he  satisfied  that  the  same  was 
made  reall}'  and  bona  fide  for  full  and  valuable  con- 
sideration actually  paid  at  or  before  the  making  and 
perfecting  thereof,  or  reserved  by  way  of  rent-charge 
or  other  annual  payment,  or  partly  paid  and  partly 
reserved  as  aforesaid,  without  fraud  or  collusion,  and 
that  at  the  time  of  the  application  to  the  said  clerk 
l^ossession  or  enjoyment  is  held  under  such  instrument, 
and  that  the  omission  to  inrol  the  same  in  proper  time 
has  arisen  from  ignorance  or  inadvertence,  or  from  the 
destruction  thereof  by  time  or  accident  (y) .  When  land  Land  already 
has  been  ah*eady  devoted  to  charitable  purposes,  the 
conveyance  thereof  to  other  trustees,  or  to  another 
charity,  does  not  fall  within  the  purview  of  the  Mort- 
main Act,  and  accordingly  requires  no  special  attesta- 
tion or  inrolment  (~).  The  acknowledgment  of  deeds 
prior  to  inrolment  is  now  abolished  (a). 

There  are  certain  charitable  and  public  institutions,  Special  ex- 
which  have  been  exempted  from  the  operation  of  the  ^mptions 
Mortmain  Act  by  special  Acts  of  Parliament  {b) .     All  mala  Act. 
endowed  charities  are  now  placed  under  the  control  of  The  Charity 
the  Charity  Commissioners  for  England  and  Wales  (c).  sioners. 
Endowed  schools  wore  for  a  time  placed  under  the  care  Endowed 
of    certain  commissioners,  called  the  Endowed  School 


(x)  Stat.  27  Vict.  c.  13,  s.  3.  (a)  Stat.  31  &  32  Vict.  c.  44, 

(y)  Stat.  35  &  36  Vict.  c.   24,  s.  3. 
s.  13,  which  now  supersedes  stat.  (i)  See  1  Junu.  Wills,  241,  242, 

29  &  30  Vict.  c.   57,   by  which  4th  ed. 

power  to  authoriiie  inrobnents  in  (c)  Stat.  IG  &  17  Vict.  c.  137, 

these  cases  was  g'iven  to  the  Coiu-t  amended  by  stats.  18  &  19  Vict. 

of  Chancery.  c.  124,  and  23  &  24  Vict.  c.  13G, 

(z)   Walker     v.    liicharckon,    2  explained  by  stat.  25  &  2G  Vict. 

Meea.    &  Wels.    882;    Attorney'  c.  112,  and  amended  by  stat.  32  & 

General   v.    Glyn,    12    Sim.   84;  33  Vict.  c.  110. 
Ashton  V.  Jones,  28  Beav.  4G0, 

W.R.P.  H 
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Official 
trustee. 


Majority  of 
charity  trus- 
tees present  at 
a  meeting' 
may  convey. 


Commissioners  {</).  But  all  tlioir  powers  and  duties  are 
now  transferred  to  and  imposed  on  the  Charity  Com- 
missioners ((').  An  official  trustee  of  charity  lands  has 
been  appointed,  in  whom  may  be  vested,  by  order  of 
the  Chancery  Division  of  the  High  Com-t  or  of  any 
judge  having  juiisdiction,  any  charity  lands  whenever 
the  trustees  do  not  or  will  not  act,  or  there  are  no 
trustees,  or  none  certainly  known,  or  where  any  of  the 
trustees  are  under  age,  lunatic  or  of  unsound  mind,  or 
otherwise  incapable  of  acting,  or  out  of  the  jmisdiction 
of  the  Court,  or  where  a  valid  appointment  of  new 
trustees  cannot  be  made,  or  shall  be  considered  too 
expensive  (/) .  But  it  is  now  provided  that  where  the 
trustees  of  a  charity  have  power  to  determine  on  any 
disposition  of  any  property  of  the  charity,  a  majority, 
who  are  present  at  a  meeting  of  their  body  duly  consti- 
tuted and  vote  on  the  question,  shall  have,  and  be 
deemed  to  have  always  had,  full  power  to  execute  and 
do  all  such  assm-ances,  acts  and  things  as  may  be  requi- 
site for  carrying  any  such  disposition  into  effect ;  and 
all  such  assurances,  acts  and  things  shall  have  the  same 
effect  as  if  they  were  respectively  executed  and  done  by 
all  such  trustees  and  by  the  official  trustee  of  charity 
lands  (g). 


Sites  for 
Bchools. 


An  important  exception  to  the  Mortmain  Act  has 
been  introduced  by  Acts  of  Parliament  passed  to  afford 
fuiiher  facilities  for  the  conveyance  and  endowment 
of  sites  for  schools  (A),  by  which  one  witness  only  is 


{d)  Stat.  32  &  33  Vict.  c.  56, 
amended  by  stat.  3C  &  37  Vict. 
c.  87. 

(e)  Stat.  37  &  38  Vict.  c.  87. 

(/)  Stats.  16  &  17  Vict.  c.  137, 
B.  48  ;  18  &  19  Vict.  c.  124,  s.  15. 

iff)  Stat.  32  &  33  Vict.  c.  110, 
s.  12,  repealing  stat.  23  &  24  Vict. 


c.  136,  s.  16. 

(A)  Stat.  4  &  5  Vict.  c.  38,  ex- 
plained by  stat.  7  &  8  Vict.  c.  37, 
extended  and  further  explained  by 
stat.  12  &  13  Vict.  c.  49,  amended 
by  stat.  14  &  15  Vict.  c.  24;  and 
extended  by  stat.  15  &  16  Vict. 
C.  49. 


a-rounds. 
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rendered  sufHcient  for  such  a  conveyance  («),  and  the 
death  of  the  donor  or  grantor  within  twelve  calendar 
months  from  the  execution  of  the  deed  will  not  render 
it  void  (/•),     But  by  these  Acts  the  necessity  of  im'ol- 
ment  does  not  appear  to  have  been  dispensed  with  (/) . 
These  Acts  contain  many  other  provisions  for  facili- 
tating the  erection  of  schools  for  the  education  of  the 
poor.     And,  by  more  recent  Acts  of  Parliament,  pro-  Literary  and 
vision  has  been  made  for  the  conveyance  of    sites  for  gtitutions!^" 
literary  and  scientific  and  other  similar  institutions  (di)  ; 
for  facilitating   grants  of    land  for  the    recreation  of 
adults,  and  as  play-grounds  for  children  (>?) ;  and  also  Play- 
to  afford  further  facilities  for  the  conveyance  of  land  ^^' 
for  sites  for  places  of  religious  worship  and  for  burial  places  of 
places  (o).     A  further  important  inroad  upon  the  Mort-  worship  and 
main  Act  has  also  been  made  by  an  Act  (p),  which  further  ex- 
provides  that  all  alienations,  except  by  will,  bona  fide  ception  in 
made  after  the  passing  of   that   Act  to  a  trustee  or  religious 
trustees  on  behalf  of  any  society  or  body  of  persons  P^^'poses, 
associated  together  for  religious  purposes,  or   for  the  arts,  litera- 
promotion  of  education,  arts,  literature,  science,  or  other  amT'the^li^T.' 
like  pm-poses,  of  land  for  the  erection   thereon  of   a 
building  for  such  pui'poses  or  any  of  them,  or  whereon 
a  building  used  or  intended  to  be  used  for  such  pm-poses 
or  any  of  them  shall  have  been  erected,  shall  be  exempt 
from  the  provisions  of  the  Mortmain  Act,  and  from  the 
provisions  of  the  2nd  section  of  the  Act  24  Yict.  c.  9  (q)  : 
provided  such  disposition  shall  have  been  really  and 
bona  fide  made  for  a  full  and  valuable  consideration 
actually  paid  upon  or  before  the  making  thereof,  or 
reserved  by  way  of  rent,  rent-charge,  or  other  annual 

(i)  Stat.   4    &    .5   Vict.   c.    38,  {)i)  Stat.  22  Vict.  c.  27. 

8.  10.  (o)  Stut.  36  &  37  Vict.  c.  50. 

{/:)  Stat.  7  &  8  Vict.  c.  37,  h.  3.  {p)  Stat.  31  &  32  Vict.  c.  44, 

(/)  Sec  Htat.  4  &  5  Vict.  c.  38,  passed  13th  July,  1808. 

B.  16.  (-/)  Ante,  p.  94. 

(w)  Stat.  17  &  18  Vict.  c.  112. 

II  2 
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Public  Parks, 
Schools,  and 
Museums 
Act,  1871. 


payment,  or  partly  paid  and  partly  reserved  as  afore- 
said, without  fraud  or  collusion,  and  provided  that  each 
such  piece  of  land  shall  not  exceed  two  acres  in  extent 
or  area  in  each  case.  The  deed  or  instrument  of  dis- 
position may  at  any  time  be  inrolled  in  the  Central 
Office  of  the  Supreme  Court  if  thought  fit  (r).  And  hy 
a  more  recent  statute  all  gifts  and  assurances  of  land  of 
any  tenure,  by  deed,  or  by  will  or  codicil,  for  the  pur- 
poses only  of  a  public  park,  a  school-house  for  an  ele- 
mentary school,  or  a  public  museum,  are  rendered  valid 
notwithstanding  the  Statutes  of  Mortmain  (-s).  But 
every  such  will  or  codicil,  and  every  such  deed  made 
otherwise  than  for  full  and  valuable  consideration,  must 
be  made  twelve  calendar  months  at  least  before  the 
death  of  the  testator  or  grantor,  and  must  be  inrolled 
in  the  books  of  the  charity  commissioners  within  six 
calendar  months  next  after  the  time  when  the  same 
shall  come  into  operation  (if).  But  the  Act  does  not 
authorize  any  gift  by  will  or  codicil  of  more  than  twenty 
acres  of  land  for  any  one  public  park,  or  of  more  than 
two  acres  of  land  for  any  one  public  museum,  or  of  more 
than  one  acre  of  land  for  any  one  school-house  (u). 


Corporation.  Again,  no  conveyance  can  be  made  to  any  corpo- 
ration, unless  a  licence  to  take  lands  has  been  granted 
to  it  by  the  crown.  Formerly,  licence  from  the  lord, 
of  whom  a  tenant  in  fee  simple  held  his  estate,  was 
also  necessary  to  enable  him  to  alienate  his  lands  to 
any  corporation  (x).  For,  this  alienation  to  a  body 
having  perpetual  existence  was  an  injury  to  the  lord, 
who  was  then  entitled  to  many  advantages,  to  be  here- 
after detailed,  so  long  as  the  estate  was  in  private 
hands  ;  but  in  the  hands  of  a  corporation  those  advan- 


(;■)  Stats.  31  &  32  Vict.  c.  44, 
8.  2  ;  36  &  37  Vict.  c.  66,  ss.  16, 
77  ;  42  &  43  Vict.  c.  78  ;  Rules 
of  the  Supreme  Court,  1883,  Order 
LXI.  r.  9. 


(.v)  Stat.  34  Vict.  c.  13,  s.  4. 

(t)  Sect.  5. 

{»)  Sect.  6. 

{x)  2  Black.  Cora.  269. 
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tages  ceased.  In  modern  times,  the  riglits  of  the  lords 
having  become  comparatively  trifling,  the  licence  of  the 
crown  alone  has  been  rendered  by  Parliament  sufficient 
for  the  purpose  {//) .  And  it  is  now  provided  that  any  Incorporated 
incorporated  charity  may,  with  the  consent  of  the  ^^^^^^t^es. 
charity  commissioners,  invest  money  arising  from  any 
sale  of  land  belonging  to  the  charity,  or  received  by 
way  of  equality  of  exchange  or  partition,  in  the  jiur- 
chase  of  land  ;  and  may  hold  such  land  or  any  land 
acquired  by  way  of  exchange  or  partition  for  the  benefit 
of  such  charity,  without  any  licence  in  mortmain  (s). 
It  is  further  jorovided  (a),  that  all  corporations  and 
trustees  in  the  United  Kingdom  holding  monies  in 
trust  for  any  public  or  charitable  purpose  may  invest 
such  monies  on  any  real  secuiity  authorized  by  or  con- 
sistent with  the  trusts  on  which  such  monies  are  held, 
without  being  deemed  thereby  to  have  acquired  or 
become  possessed  of  any  land  within  the  meaning  of 
the  laws  relating  to  mortmain  or  of  any  prohibition  or 
restraint  against  the  holding  of  land  by  such  corpo- 
rations or  trustees  contained  in  any  charter  or  Act  of 
Parliament.  And  no  contract  for  or  conveyance  of  any 
interest  in  land  made  bona  fide  for  the  purpose  only 
of  such  security  shall  be  deemed  void  by  reason  of  any 
noncompliance  with  the  conditions  and  solemnities  re- 
C[uirod  by  the  Mortmain  Act.  Provision  has  been  Incorporation 
lately  made  for  the  incorporation  of  trustees  of  charities  certain 
for  religious,  educational,  literary,  scientific  and  public  diaritiea. 
charitable  pui'poses  Ijy  means  of  a  certificate  of  registra- 
tion of  the  trustees  as  a  corporate  body,  to  bo  granted 
by  the  Charity  Commissioners  of  England  and  Wales, 
with  power  to  hold  and  convey  lands  in  the  same 
manner  as  the  trustees  might  do  without  such  incorpo- 
ration (/>).     Every  joint-stock  company  registered  under  Joint-stock 

companies, 

(y)  Stat.  7  &  8  Will.  III.  c.  37,  («)  Stat.  33  &  31  Vict.  c.  31. 

(z)  Stat.  18  &  10  Vict.  c.   121,  {(>)  Stivt.  35  &  3G  Vict.  c.  24. 

s.  35. 
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tlie  Joint-Stock  Companies  Acts  (<•)  has  also  power  to 
hold  lands  (d) ;  hut  no  company  formed  for  the  pur* 
pose  of  promoting  art,  science,  religion,  charity  or  any 
other  like  object,  not  involving  the  acquisition  of  gain 
by  tlie  company  or  by  the  individual  members  thereof, 
shall,  without  the  sanction  of  the  Board  of  Trade,  hold 
more  than  two  acres  of  land ;  but  the  Board  of  Trade 
may,  by  licence  under  the  hand  of  one  of  their  principal 
or  assistant  secretaries,  empower  any  such  company  to 
hold  lands  in  such  quantity  and  subject  to  such  condi- 
tions as  they  think  fit  (c). 


Conveyauces 
for  defraud- 
inf?  creditors. 


t^T  ^ 


ut^ 


Voluntary 
conveyances, 
or  with  any 
clause  of  re- 
vocation, void 
as  agqinsfc 
pxirchasers. 


'1 


iclLii^ 


By  a  statute  of  the  reign  of  Elizabeth,  conveyances 
of  landed  estates,  and  also  of  goods,  made  for  the  pur- 
pose of  delaying,  hindering  or  defrauding  creditors, 
are  void  as  against  them ;  unless  made  upon  f/ood, 
which  here  means  valuable,  consideration,  and  bond 
fide,  to  any  person  not  having,  at  the  time  of  the 
conveyance,  any  notice  of  such  fraud  (/).  And,  by  a 
subsequent  statute  of  the  same  reign  and  the  judicial 
interpretation  of  the  words  thereof,  voluntary  convey- 
ances of  any  estate  in  lands,  tenements,  or  other  here- 
ditaments whatsoever,  and  conveyances  of  such  estates 
made  with  any  clause  of  revocation  at  the  will  of 
the  grantor,  are  also  void  as  against  subsequent  pur- 
chasers for  money  or  other  valuable  consideration  [g). 
The  effect  of  this  enactment  is,  that  any  person  who 


(e)  Stat.  19  &  20  Vict.  c.  47, 
amended  by  stats.  20  &  21  Vict. 
c.  14,  and  21  &  22  Vict.  c.  60,  and 
now  consolidated  by  stat.  25  &  26 
Vict.  c.  89,  and  amended  by  stat. 
30  &  31  Vict.  c.  131. 

{d)  Stat.  25  &  26  Vict.  c.  89, 
e.  IS. 

{e)  Sect.  21. 

(/)  Stat.  13Eliz.  c.  5;  Tu-yne's 
case,    3    Rep.   81  a;    1    Smith's 


Leading  Cases,  1 ;  Spencer  v. 
Slater,  4  Q.  B.  D.  13 ;  Re  John- 
son, Golden  V.  Gillam,  20  Ch.  D. 
389. 

{g)  Stat.  27  Eliz.  c.  4,  made 
perpetual  by  39  Eliz.  c.  18,  s.  31. 
See  2  Dart's  V.  &  P.  889,  890, 
5th  ed.,  and  the  cases  there 
cited ;  "Williams  on  Settlements, 
p.  354. 
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has  made  a  volimtaiy  settlement  of  landed  property, 
even  on  his  own  children,  may  afterwards  sell  the  same 
property  to  any  purchaser;  and  the  purchaser,  even 
though  he  have  full  notice  of  the  settlement,  will  hold 
the  lands  without  danger  of  interruption  from  the  per- 
sons on  whom  they  had  been  previously  settled  (h). 
But  if  the  settlement  be  founded  on  any  valuable  con- 
sideration, such  as  that  of  an  intended  marriage,  it  can- 
not be  defeated  (/). 

The  methods  by  which  a  tenant  in  fee  simple  can 
alienate  his  estate  in  his  lifetime  will  be  reserved  for 
future  consideration,  as  will  also  the  subject  of  aliena- 
tion by  testament.  As  a  tenant  in  fee  simple  may 
alienate  his  estate  at  his  pleasure,  so  he  is  under  no 
control  in  his  management  of  the  lands,  but  may  open 
mines,  cut  timber,  and  commit  waste  of  all  kinds  (/.•), 
grant  leases  of  any  length,  and  charge  the  lands  with 
the  payment  of  money  to  any  amount.  Fee  simple 
estates  are  moreover  subject  in  the  hands  of  the  heir 
or  devisee,  to  debts  of  all  kinds  contracted  by  the  Debts. 
deceased  tenant.  This  liability  to  what  may  be  called 
an  involuntary  alienation,  has,  like  the  right  of  volun- 
tary alienation,  been  established  by  very  slow  degrees  (/) . 
It  appears  that,  in  the  early  periods  of  oui'  history,  the 
heir  of  a  deceased  person  was  bound,  to  the  extent  of  the 
inheritance  which  descended  to  him,  to  pay  such  of  the 
debts  of  his  ancestor  as  the  goods  and  chattels  of  the 
ancestor  were  not  sufficient  to  satisfy  {m) .    But  the  spirit 

(A)    Upton  V.  Basscit,  Cro.  Eliz.  [in)  Glanvillo,    lib.    vii.    c.    8, 

444;  3  Rep.  83  a;  Sugd.  Veud.  Bract.  Gl  a;  1  Reeves's  Hist.  Eng-. 

&  Pur.  580,  IStb  cd.;  Sugd.  Pow.,  Law,  813.     These  authorities  ap- 

ch.  14,  8tli  cd.  pear  to  bo  express  ;  the  contrary 

(j)  C'olvile  V.  I'ar/ccr,  Cro.  Jac.  doctrine,  however,   with   an   ac- 

1.j8  ;  Sugd.  Pow.,  ch.  14,  8th  cd.  count  of  the  reasons  for  it,  will 

(k)  3  Black.  Com.  223.  bo  found  in  Bac.  Abr.  tit.  lloir 

(0  See  Co.  Litt.  191  a,  n.  (1),  and  Ancestor  (F). 
vi.  9. 
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Heirs  might 
auciently  bo 
bound  by 
specialty. 


Assets. 


of  feudalism,  ^^'Ilicll  attained  to  sucli  a  lieiglit  in  the 
reign  of  Edward  I.,  aj)pears  to  have  infringed  on  this 
ancient  doctrine  ;  for  we  find  it  laid  down  by  Britton, 
who  wrote  in  that  reign,  that  no  one  should  be  held  to 
pay  the  debt  of  his  ancestor,  whose  heir  he  was,  to  any 
other  person  than  the  king,  unless  he  were  by  the  deed 
of  his  ancestor  especially  bound  to  do  so  (//).  On  this 
footing  the  law  of  England  long  continued.  It  allowed 
an}'  person,  by  any  deed  or  writing  under  seal  (called 
a  special  contract  or  specialty)  to  bind  or  charge  his 
heirs,  as  well  as  himself,  with  the  payment  of  any  debt, 
or  the  fulfilment  of  any  contract ;  in  such  a  case  the 
heir  was  liable,  on  the  decease  of  his  ancestor,  to  pay 
the  debt  or  fulfil  the  contract,  to  the  value  of  the  lands 
which  had  descended  to  him  from  the  ancestor,  but  not 
further  (o) .  The  lands  so  descended  were  called  assets 
by  descent,  from  the  French  word  asscz,  enough,  be- 
cause the  heir  was  bound  only  so  far  as  he  had  lands 
descended  to  him  enough  or  sufficient  to  answer  the 
debt  or  contract  of  his  ancestor  (  jj).  If,  however,  the 
heir  was  not  expressly  named  in  such  bond  or  contract, 
he  was  under  no  liability  {q).  When  the  power  of 
testamentary  alienation  was  granted,  a  debtor,  who 
had  thus  bound  his  heirs,  became  enabled  to  defeat  his 
creditor,  by  devising  his  estate  by  his  will  to  some 
other  person  than  his  heir ;  and,  in  this  case,  neither 
heir  nor  devisee  was  under  any  liability  to  the  cre- 


(w)  Britt.  64  b. 

(o)  Bac.  Abr.  tit.  Heir  and 
Ancestor  (F) ;  Co.  Litt.  376  b. 

(;;)  2  Black.  Com.  244  ;  Bac. 
Abr.  tit.  Heir  and  Ancestor  (1). 

{q)  Dyer,  271  a,  pi.  25;  Plow. 
457.  By  the  Conveyancing  and 
Law  of  Property  Act,  1881,  stat. 
44  &  45  Vict.  c.  41,  s.  59,  a 
covenant,  and  a  contract  imder 
seal,   and  a  bond  or  obligation 


imder  seal,  made  after  the  31st 
December,  1881,  though  not  ex- 
pressed to  bind  the  heirs,  shall, 
so  far  as  a  contrary  intention  is 
not  exjiressed  therein  and  subject 
to  the  terms  thereof,  operate  in 
law  to  bind  the  heirs  and  real 
estate,  as  if  heirs  were  expressed ; 
see  "Williams's  Conveyancing 
Statutes,  234,  235. 
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ditor  (/•).  Some  debtors,  however,  impelled  by  a  sense 
of  justice  to  their  creditors,  left  their  lands  to  trustees 
in  trust  to  sell  them  for  the  payment  of  their  debts,  or, 
which  amounts  to  the  same  thing,  charged  their  lands, 
by  their  wills,  with  the  payment  of  their  debts.  The 
creditors  then  obtained  payment  by  the  bounty  of 
their  debtor ;  and  the  Court  of  Chancery,  in  distri- 
buting this  bounty,  thought  that  "  equality  was 
equity,"  and  consequently  allowed  creditors  by  simple 
contract  to  participate  equally  with  those  who  had 
obtained  bonds  binding  the  heirs  of  the  deceased  (.s). 
In  such  a  case  the  lands  were  called  equitable  assets.  Equitable 
At  length  an  Act  of  William  and  Mary  made  void  all  'assets, 
devises  by  will,  as  against  creditors  by  specialty  in 
which  the  heirs  were  bound,  but  not  further  or  other- 
wise (t)  ;  but  devises  or  dispositions  of  any  lands  or 
hereditaments  for  the  payment  of  any  real  and  just 
debt  or  debts  were  exempted  from  the  operation  of  the 
statute  {u).  Creditors,  however,  who  had  no  specialty 
binding  the  heirs  of  their  debtor,  still  remained  without 
remedy  against  either  heir  or  devisee ;  unless  the  debtor 
chose  of  his  own  accord  to  charge  his  lands  by  his  will 
with  the  payment  of  his  debts ;  in  which  ease,  as  we 
have  seen,  all  creditors  were  equally  entitled  to  the 
benefit.  So  that,  till  the  early  part  of  the  present  cen- 
tury, a  landowner  might  incur  as  many  debts  as  he 
pleased,  and  yet  leave  behind  him  an  unencumbered 
estate  in  fee  simple,  unless  his  creditors  had  taken  pro- 
ceedings in  his  lifetime,  or  he  had  entered  into  any  bond 
or  specialty  binding  his  heirs.  At  length,  in  1807,  the  Debts  of  de- 
fee  simple  estates  of  deceased  traders  were  rendered  T!^^-^^, 
liable  to  the  payment,  not  only  of  debts  in  which  their 

(>•)  Bac.  Abr.  ubi  sup.  {t)  Stat.  3  Will.  &  Mary,  c.  14, 

(«)  rarkcr  v.  Lee,  2  Cha.  Cas.  s.  2,  made  perpetual  by  stat.  6  & 

201 ;  Bailey  v.  Elcins,  7  VeH.  319;  7  Will.  III.  o.  14. 

2  Jarm.  Wills,  618,  4tli  ed.  («)  Stat.  3  Will.  &  Mary,  c.  14, 

8.4, 
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heirs  were  bound,  but  also  of  tlioir  simple  contract 
deeds  (.r),  or  debts  arising  in  ordinary  business.  By  a 
subsequent  statute  (//),  tlie  above  enactments  were  con- 
solidated and  amended,  and  facilities  were  afforded  for 
the  sale  of  such  estates  of  deceased  persons  as  were 
liable  by  law,  or  by  their  own  wills,  to  the  payment 
of  their  debts.  But,  notwithstanding-  the  efforts  of  a 
Romilly  were  exerted  to  extend  so  just  a  liability,  the 
lands  of  all  deceased  persons,  not  traders  at  the  time  of 
their  death,  continued  exempt  from  their  debts  by 
simple  contract,  till  the  year  1833  ;  when  a  provision, 
which,  but  a  few  years  before,  had  been  strenuously 
In  1833  lands  opposed,  was  passed  without  the  least  difficulty  (:;).  All 
ircTto'l'iU^"  estates  in  fee  simple,  which  the  owner  should  not  by 
debts.  his  will  have  charged  with,  or  devised  subject  to,  the 

payment  of  his  debts,  were  then  rendered  liable  to  be 
administered  in  the  Oom-t  of  Chancery,  for  the  payment 
of  all  the  just  debts  of  the  deceased  owner,  as  well  debts 
due  on  simple  contract  as  on  specialty.     But,  out  of 
respect  to  the  ancient  law,  the  Act  provided  that  all 
creditors  by  special  contract,  in  which  the  heirs  were 
bound,  should  be  paid  the  full  amount  of  the  debts  due 
to  them  before  any  of  the  creditors  by  simple  contract, 
or  by  specialty  in  which  the  heirs  were  not  bound, 
Former  effect  should  be  paid  any  part  of  their  demands.     If,  how- 
°f  d  bt^T^      ever,  the  debtor  should  by  his  last  will  have  charged 
•will.  his  lands  with,  or  devised  them  subject  to,  the  payment 

of  his  debts,  such  charge  was  still  valid,  and  every 
creditor,  of  whatever  kind,  had  an  equal  right  to  parti- 
cipate in  the  produce.  Hence  arose  this  curious  result, 
that  a  person  who  had  incurred  debts,  both  by  simple 
contract,  and  by  specialty  in  which  he  had  bound  his 
heirs,  might,  by  merely  charging  his  lands  witli  the 
payment  of  his  debts,  place  all  his  creditors  on  a  level, 

(.f)  By  Stat.  47  Geo.  III.  c.  74.  (:)  Stat.    3   &  4  Will.   IV.  c. 

ly)  Stat.  11  Geo.  IV.  &  1  WHl.       104. 
IV.  c.  47. 
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SO  far  as  tliej  might  have  occasion  to  resort  to  such 
lands ;  thus  depriving  the  creditors  by  specialty  of  that 
priority  to  which  they  would  otherwise  have  been  en- 
titled (a) .     This  anomaly  has  now  been  remedied  by  an  All  creditors 

Act  which  provides  that,  in  the  administration  of  the  ^°^  ff^^  ^^ 
^  '  ,  equal  degree. 

estate  of  any  person  who  shall  die  on  or  after  the  1st  of 
January,  1870,  no  debt  or  liability  of  such  person  shall 
be  entitled  to  any  priority  or  preference  by  reason 
merely  that  the  same  is  secured  by  or  arises  under  a 
bond,  deed  or  other  instrument  under  seal,  or  is  other- 
wise made  or  constituted  a  specialty  debt ;  but  all  the 
creditors  of  such  person,  as  well  specialty  as  simple  con- 
tract, shall  be  treated  as  standing  in  equal  degree  and 
be  paid  accordingly  out  of  the  assets  of  such  deceased 
person,  whether  such  assets  are  legal  or  equitable  ;  pro- 
vided that  the  Act  shall  not  prejudice  or  affect  any  lien, 
cliarge  or  other  secm'ity  which  any  creditor  may  hold 
or  be  entitled  to  for  the  payment  of  his  debt  (h) .  And  Insolvent 
under  the  Bankruptcy  Act,  1883  (c),  the  estate  of  a  cfatd  debtor 
deceased  debtor,  which  is  insufficient  to  pay  all  his  debts  ^'"^7  t>e  ad- 

(,   T,  j_    j_-i        •      L  c  Ti         ^  T      •    •       ministered  iu 

m  lull,  may,  at  tne  instance  or  a  creditor,  be  admmis-  bankruptcy, 
tered  in  bankruptcy  and  distributed  according  to  the 
law  of  bankruptcy.     In  bankruptcy,  special  and  simple 
contracts  debts  are,  and  always  have  been,  on  an  equal 
footing  as  regards  payment  ((/). 

A  creditor  who  has  taken  legal  proceedings  against  Judgment 
his  debtor,  for  the  recovery  of  his  debt,  in  the  debtor's  '^^"*^- 
lifetime,  and  has  obtained  the  judgment  of  a  Court  of 
law  in  his  favour,  has  long  had  a  great  advantage  over 
creditors  who  have  waited  till  the  debtor's  decease.     The 
first  enactment  which  gave  to  such  a  creditor  a  remedy 

(a)  Sec  the  Author's  EHsay  on  Property,    282—285,    529,    12th 

Real  Assets,  p.  39.  cd. 

(i)  Stat.  32  &  33  Vict.  c.  46.  [d)  Sec  Williams  on   TcrHonal 

(<■)  Stat.  40  &  47  Vict.  c.  52,  Property,  249— 251,  Tithed. 

8.  125  ;  sec  Williams  on  Personal 
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against  tlie  lands  of  his  deLtor  was  made  iu  the  reign 
of  Edward  I.  (r),  shortly  before  the  passing  of  the 
Statute  of  Quia  Emptorcs  (/),  which  sanctioned  the 
full  and  free  alienation  of  fee  simple  estates.  By  this 
enactment  it  is  jirovided,  that,  when  a  debt  is  recovered 
or  acknowledged  in  the  King's  Court,  or  damages 
awarded,  it  shall  be  thenceforth  hi  tlie  election  of  him 
that  sueth  for  such  debt  or  damages  to  have  a  writ  of 
fieri  facias  unto  the  sheriff  of  the  lands  and  goods  (ry),  or 
that  the  sheriff  deliver  to  him  all  the  cliattels  of  the 
debtor  (saving  only  his  oxen  and  boasts  of  his  plough)  (Jt), 
and  the  one  half  of  his  land,  until  the  debt  be  levied 
Writ  of  elegit,  according  to  a  reasonable  price  or  extent.  The  writ 
issued  by  the  Court  to  the  sheriff,  under  the  authority 
of  this  statute,  was  called  a  writ  of  elegit ;  so  named, 
because  it  was  stated  in  the  writ  that  the  creditor  had 
elected  {elegit)  to  pursue  the  remedy  which  the  statute 
had  thus  provided  for  him  (/).  One  moiety  only  of 
the  land  was  allowed  to  be  taken,  because  it  was  neces- 
sary, according  to  the  feudal  constitution  of  our  law, 
that,  whatever  were  the  difficulties  of  the  tenant,  enough 
land  should  be  left  him  to  enable  him  to  perform  the 
services  due  to  his  lord  (,;).  The  statute,  it  will  be  ob- 
served, was  passed  prior  to  the  time  when  the  alienation 
of  estates  in  fee  simple  was  sanctioned  by  Parliament ; 
and  there  can  be  no  doubt,  that  long  after  the  passing 
of  this  statute  the  vendors  and  purchasers  of  landed 
property  held  a  far  less  important  place  in  legal  con- 

(e)  Stat.  13Edw.  I.  c.  18,  called  of  a  debtor  under  a  wi'it  of  elegit, 

the  Statute  of  Westminster  the  and  the  writ  has  extended  to  lands 

Second.  and  hereditaments  only;  see  stat. 

(/)  Stat.  18  Edw.  I.  0.  1.  46    &   47    Vict.   c.    52,    s.    146, 

[g)  As  to  the  writ  oi  Jieri  facias,  subs.  1  ;     Williams   on   Personal 

see  Williams  on  Personal  Pro-  Property,    83,   and  notes  {n),  [h), 

perty,  81,  12th  ed.  12th  cd. 

(/()  Since  the  commencement  of  (J)  Co.  Litt.  289  b;  Bac.  Abr. 

the  year  1884,  it  has  no  longer  tit.  Execution  (C  2). 

been  possible  to  take  the  goods  (J)  Wright's  Tenures,  170. 
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sideration  than  they  do  at  present.  This  circumstance  Construction 
may  account  for  the  somewhat  harsh  construction,  o^  ^^^e  statute. 
which  was  soon  placed  on  this  statute,  and  which  con- 
tinued to  be  applied  to  it,  until  its  replacement  by  an 
enlarged  and  amended  Act  of  modern  date  (/.•).  It  was 
held,  that,  if  at  the  time  when  the  judgment  of  the 
Com-t  was  given  for  the  recovery  of  the  debt,  or  award- 
ing the  damages,  the  debtor  had  lands,  but  afterwards 
sold  them,  the  creditor  might  still,  under  the  writ  with 
which  the  statute  had  furnished  him,  take  a  moiety  of 
the  lands  out  of  the  hands  of  the  purchaser  (/).  It 
thus  became  important  for  all  purchasers  of  lands  to 
ascertain,  that  those  from  whom  they  purchased  had 
no  judgments  against  them.  For,  if  any  such  existed, 
one  moiety  of  the  lands  would  still  remain  liable  to  be 
taken  out  of  the  hands  of  the  purchaser  to  satisfy  the 
judgment  debt  or  damages.  It  was  also  held  that  if 
the  debtor  purchased  lands  after  the  date  of  the  judg- 
ment, and  then  sold  them  again,  even  these  lands  would 
be  liable,  in  the  hands  of  the  purchaser,  to  satisfy  the 
claims  of  the  creditors  under  the  writ  of  elegit  [m).  In 
consequence  of  the  construction  thus  put  upon  the 
statute,  judgment  debts  became  incumbrances  upon 
the  title  to  every  estate  in  fee  simple,  which  it  was 
necessary  to  discover  and  remove  previously  to  every 
purchase.  To  facilitate  purchasers  and  others  in  their  Dockets, 
search  for  judgments,  an  alphabetical  docket  or  index 
of  judgment  was  provided  by  an  Act  of  William  and 
Mary  (>/),  to  be  kept  in  each  of  the  Courts,  open  to 
public  inspection  and  search.  But,  by  an  enactment  of 
the  present  reign  (o)  these  dockets  have  now  been  closed,  Now  closed. 


{k)  Stat.  1  &  2  Vict.  c.  110.  Prest.  Abst.  323,  331,  332. 

{I)  fiir  John   de  MoleyrC s  cane,  (w)  Stat.  4  &  5  Will.  «&  Mary, 

Year  Book,  30  Edw.  III.  21  a.  c.  20,  made  perpetual  by  stat.  7  & 

(«i)  Brace  v.  Luchcss   of  Marl-  8  Will.  III.  c.  3G. 

loroufjh,   2  P.  WmH.  492;  Sugd.  (o)  Stat.    2    &    3   Vict.    c.   II, 

Vend.   &  Pur.   ;?20,  14th  ed.  ;  3  ss.  1,  2. 
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and  the  ancient  statute  is,  with  respect  to  piu'chasers, 
virtually  re]iealed  (p). 

Stat.  1  &  2  The  rij^hts  of  iudo:ment  creditors  to  follow  the  lands 

Vict.  c.  110.  JO 

of  their  debtors  in  the  hands  of  purchasers,  were  re- 
modelled by  an  Act  of  Parliament  of  the  present  reign, 
passed  for  the  purpose  of  extending  the  remedies   of 
creditors    against    the   property   of    their   debtors  (q). 
The  whole  of    The  old  statute  extended  to  only  one  half  of  the  lands 
could  b?         of  the  debtor ;  but,  by  this  Act,  the  whole  of  the  lands, 
taken.  and  all  other  hereditaments  of  the  debtor,  could  be  taken 

under  the  writ  of  elegit  [>•).  The  power  of  the  judgment 
creditor  to  take  lands  out  of  the  hands  of  purchasers  was 
no  longer  left  to  depend  on  a  forced  construction,  such 
as  that  applied  to  the  old  statute  ;  for  this  Act  exj)ressly 
extended  the  remedy  of  the  judgment  creditor  to  lauds 
of  which  the  debtor  should  /lare  been  seised. or  possessed 
at  the  time  of  entering  up  the  judgment,  or  at  atiy  time 
afterwards.  But,  as  we  shall  presently  see,  this  ex- 
tensive power  has  since  been  much  cm-tailed.  The 
judgment  creditor  was  also  expressly  provided  with  a 
remedy  in  equity,  that  is,  in  the  Com-t  of  Chancery,  as 
well  as  at  law  (-s).  And  the  remedies  provided  by  the 
Act  were  extended,  in  their  application  to  all  decrees, 
orders,  and  rules  made  by  the  Com'ts  of  equity  ~and  of 
common  law,  and  by  the  Lord  Chancellor  or  the  Lords 
Justices  in  matters  of  bankruptcy,  and  by  the  Lord 
Chancellor  in  matters  of  lunacy,  for  the  payment  to 
any  person  of  any  money  or  costs  {t).     But  before  pur- 

[l))  See  1  Dart,  V.  &  P.  456—  Hams,  11  Ad.  &EU.  157;  SMees.fc 

462,  oth  ed.  Wels.  349 ;  Doe  v.  Amoj,  8  Mecs.  & 

{q)  Stat.   1    &   2  Vict.  c.   110,  Wels.  565;  JFcUsY.Gihhs,Z'Bea.Y. 

amended  by  stats.   2   &   3  Vict.  39d  ;  Duke  of  Beaufort  v.  Fhillips, 

c.ll;  3&4Vict.  0.82;  18  &  19  1   De   Gex   &   Smale,    321.     As 

Vict.  c.   15 ;  and   23  &  24  Vict.  to  the  Lords  Justices,  see  stats. 

c.  38.  lO&ll  Vict.  c.  102;   14&15Vict. 

(r)  Sect.  11.  c.  83.    As  to  entering  satisfaction 

(«)  Sect.  13.  on  judgments,  see  stat.  23  &  24 

{t)  Sect.  18.     See  Jo>ics\.  TTU-  Vict.  c.  115,  s.  2. 
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chasers,  mortgagees,  or  creditors  could  be  affected  under  Registry  of 
the  pro^'isions  of  this  Act,  the  name,  abode  and  descrip-  -"^  °^^^  ^' 
tion  of  the  debtor,  with  the  amount  of  the  debt,  damages, 
costs  or  money  recovered  against  him,  or  ordered  by 
him  to  be  paid,  together  with  the  date  of  registration, 
and  other  particulars,  were  required  to  be  registered  in 
an  Index  which  the  Act  directed  to  be  kept  for  the 
warning  of  purchasers,  at  the  office  of  the   Com-t  of 
Common  Pleas  («).     This  registration  was  required  to  Ee-registra- 
be  repeated  every  five  years  (.r)  ;  but  the  purchaser  was 
bound  if  the  judgment,  decree,  order,  or  rule  were  regis- 
tered within  five  years  before  the  execution  of  the  con- 
veyance to  him,  although  more  than  five  years  should 
have  elapsed  since  the  last  previous  registration  {//) .     If,  Notice  imma- 
however,  the  judgment,  &c.,  were  not  so  registered,  or 
re-registered,  the  purchaser  was  not  affected  thereby, 
even  though  he  should  have  had  express  notice  of  its 
existence  (~)  ;   but  the  judgment  creditor  did  not,  by 
omitting  to  re-register,  necessarily  lose  his  priority,  if 
once  obtained,  over  subsequent  judgments,  though  duly 
registered  («).     And,  by  a  further  enactment,  it  was  Protection  to 
provided,  in  favour  of  purchasers  without  notice  of  any  ^yithour^^ 
such  judgments,  decrees,  orders  or  rules,  that  none  of  notice. 
such  judgments,  &c.,  should  bind  or  affect  any  lands, 
tenements,  or  hereditaments,  or  any  interest  therein,  as 
against  such  purchasers  without  notice,  further  or  other- 
wise, or  more  extensively  in  any  respect,  although  duly 
registered,  than  a   judgment  of   one  of   the  superior 
Courts  would  have  bound  such  purchasers  before  the 
last-mentioned  Act,  when  it  had  been  duly  docketed 
according  to  the  law  then  in  force  {h).     More  recently  Fiu-therAct. 

(m)  Stats.   1   &  2  Vict.  c.   110,  (s)  Stats.  3  &4  Vict.  c.  82,  8.2; 

8.  19 ;  2  &  3  Vict.  c.  11,  s.  3  ;  18  18  &  19  Vict.  c.  15,  ss.  4,  5. 

&   19  Vict.  c.    15,    8.    10;  Sugd.  (a)  BcavanY.  The  Earl  of  Oxford, 

Vend.  &  Pur.  530  et  seq.,  l-Jtli  ed.  6  De  G .,  M.  &  G.  492. 

{x)  Stat.  2  &  3  Vict,  c!  11,  s.  4.  (*)  Stat.  2  &  3  Vict.  c.  11,  s.  5; 

(y)  Stat.   18  &  19  Vict    c.  15,  Lane  v.  Jackson,  20  Bcav.  635. 
8.  G. 
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it  was  provided  (c),  that  no  judg-nient  to  be  entered  np 
after  the  23rd  of  July,  18G0,  shoukl  affect  any  hind  as 
to  a  bona  fide  purchaser  for  valuable  consideration,  or 
a  mortgagee  (whether  such  purchaser  or  mortgagee  had 
notice  or  not  of  such  judgment),  unless  a  writ  or  other 
due  process  of  execution  of  such  judgment  should  have 
been  issued  and  registered,  as  provided  by  the  Act, 
before  the  execution  of  the  conveyance  or  mortgage  to 
him,  and  the  payment  of  the  purchase  or  mortgage 
money  by  him.  And  no  such  judgment,  nor  any  writ 
of  execution  or  other  process  thereon,  was  to  affect  any 
land  as  to  a  bona  fide  purchaser  or  mortgagee,  although 
execution  or  other  process  should  have  issued  thereon 
and  have  been  duly  registered,  unless  such  execution  or 
other  process  should  be  executed  and  put  in  force  within 
three  calendar  months  from  the  time  when  it  was  regis- 
tered. A  registry  of  writs  of  execution  was  also  pro- 
vided (rf)  ;  but  as  the  entry  was  required  to  be  made  in 
alphabetical  order  by  the  names  of  the  persons  in  whose 
behalf  the  judgments  were  registered,  and  not  by  the 
names  of  the  debtors,  it  was  still  necessary  to  search  for 
judgments  in  the  registry  above  referred  to  (e). 

Kew  Act,  lien  In  the  year  18G4  an  Act  was  passed  which  has  entirely 
aboUshed^^'^^  deprived  all  subsequent  judgments  of  their  lien  on  real 
estates  (/').  This  Act  provides  that  no  judgment  to  be 
entered  up  after  the  passing  of  the  Act  (which  took  place 
on  the  29th  of  July,  1864)  shall  affect  any  land,  of  what- 
ever tenure,  until  such  land  shall  have  been  actually 
delivered  in  execution  by  virtue  of  a  writ  of  c/er^if,  or 
other  lawful  authority,  in  pm-suance  of  such  judg- 
ment {(/) .      In  the  construction  of  the  Act,  the  term 

{c)  Stat.    23  &  24  Vict.  c.  38,  (ff)  Sect.  1 ;   Guest  v.  Cotvhridge 

s.  1.  Bail.  Co.,  V.-C.  G.,   17  W.  Kep. 

{d)  Sect.  2.  7;  L.  R.,   6  Eq.  619;   Thornton 

[e)  Ante,  p.  111.  v.  Finch,  4  GifP.  515;  Hatton  v. 

(/)  Stat.  27  &  28  Vict.  c.  112.  Hmjuood,  L.  R.,  9  Ch.  229;  Wclh 
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"  judgment"  is  to  be  taken  to  include  registered  decrees, 
orders  of  courts  of  equity  and  bankruptcy,  and  other 
orders  liaving  the  operation  of  a  judgment  (h).     Every  Writ  to  be 
■writ,  by  virtue  whereof  any  land  shall  have  been  actually     ° 
delivered  in  execution,  must  be  registered  in  the  manner 
provided  by  the  last-mentioned  Act  (?),  but  in  the  name 
of  the  debtor  against  whom  such  writ  or  process  is  issued, 
instead  of,  as  under  that  Act,  in  the  name  of  the  cre- 
ditor.     And  no  other  registration  of  the  judgment  is 
necessary,  for  any  purpose  (k) .     Every  creditor  to  whom 
any  land  of  his  debtor  shall  have  been  actually  delivered 
in  execution  by  virtue  of  any  judgment,  and  whose  writ 
shall  have  been  duly  registered,  may  obtain  from  the 
Chancery  Division  of  the  High  Coui-t,  upon  petition  in 
a  summary  way,  an  order  for  the  sale  of  his  debtor's  Order  for 
interest  in  such  land  (/).     The  other  judgment  creditors, 
if  any,  are  to  be  served  "with  notice  of  the  order  for 
sale ;  and  the  proceeds  of  the  sale  are  to  be  distributed 
amongst  the  persons  who  may  be  found  entitled  thereto, 
according  to  their  priorities  {i)i).      And  every  person 
claiming  any  interest  in  such  land  through  or  under  the 
debtor,  by   any  means  subsequent  to  the  delivery  of 
such  land  in  execution  as  aforesaid,  is  bound  by  every 
5uch  order  for  sale,  and  by  all  the  proceedings  conse- 
quent thereon  (n).     This  Act  extends  not  only  to  judg-  statutes  and 
ments,  but  also  to  statutes  and  recognizances.     Statutes 
merchant  and  statutes  staple,  which  are  here  referred  to, 
are  modes  of  securing  money  that  have  long  been  obso- 
lete (o) .     Recognizances  are  entered  into  before  a  court 
of  record  or  a  magistrate  ;  and,  like  judgments,  they 

V.  Kilpin,  L.  R.,    18   Eq.  298  ;  (J)  Stat.  23  &  24  Vict.  c.  38. 

Anglo- Italian  Bank  v.  JDavies,   9  (/.)  Stat.  27  &  28  Vict.  c.  112, 

Ch,  D.  275 ;  Ex  parte  Evans,  13       s.  3. 

Ch.  D.   252 ;  Smith  v.  Coivell,  G  (/)    Scot.  4. 

Q.  B.  D.  75  ;  fialt  v.  Cooper,   IG  \m)  Sect.  5. 

Cb.  D.  544.  («)  Scot.  6. 

(A)  Stat.  27  &  28  Vict.  c.  112,  \o)   Sec  2  Black.  Coinm.  IGO. 
H.  2. 


recogni- 
zances. 
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were  a  eliarge  on  lands  until  tlie  passing  of  this  Act  (p). 
An  Act  was  passed  in  tlio  year  1868,  to  render  judg- 
ments obtained  in  England,  Scotland  and  Ireland 
effectual  in  any  otlier  part  of  the  United  Kingdom  {(j) . 
In  the  year  1879,  tlie  registers  or  indexes  of  judgments 
and  writs  of  execution  were  transferred  to  the  Central 
Office  of  the  Supreme  Court  (r),  where  all  searches  and 
registrations  must  now  bo  made  («) . 

Counties  Lands  in  either  of  the  counties  palatine  of  Lancaster 

ine.  ^^  Durham  were  affected  both  by   judgments  of   the 

Courts  at  Westminster,  and  also  by  judgments  of  the 
Palatine  Com-t  (/).  These  latter  judgments  had,  within 
the  county  palatine,  the  same  effect  as  judgments  of 
the  Courts  at  Westminster ;  and  an  index  for  their 
registration  was  established  in  each  of  the  counties 
palatine,  similar  to  the  index  of  judgments  at  the 
Common  Pleas  (n).  And  by  a  statute  of  the  present 
reign  (;r)  it  was  provided  that  no  judgment,  decree, 
order  or  rule  of  any  Court  should  bind  lands  in  the 
counties  palatine,  as  against  pm'chasers,  mortgagees,  or 
creditors,  until  registration  in  the  Court  of  the  county 
palatine  in  which  the  lands  were  situate.  And  the 
same  provisions  as  to  re-registration  within  five  years 
as  applied  to  the  registry  of  the  Court  of  Common 
Pleas  applied  also  to  these  registries  (//) .  Lands  in  the 
county  palatine  of  Chester,  and  in  the  principality  of 
Wales,  have  been  placed  by  a  modern  statute  exclusively 
within  the  jurisdiction  of  the  Courts  at  Westminster  (s) : 

(^)  See  the    author's    "  Prin-  (.s)  See  ibid.  262— 274. 

ciples  of  the  Law  of   Personal  [t)  2  Wms.  Saund.  194. 

Property,"  p.  130,  nth  ed.;  157,  («)  Stat.    1    k   2  Vict.  c.  110, 

12th  ed.  s.  21. 

{q)   Stat.  31   &  32  Vict.  c.  54  ;  (.r)  Stat.    18    ic    19  Vict.  c.  15, 

see  Williams's  ConveyancingSta-  b.  2. 
tutes,  267.  [y)  Sect.  3. 

(/■)  See  Williams's  Conveyance  {z)  Stat.  11  Geo.  IV.  &  1  Will. 

ing  Statutes, '2C8.  IV.  c.  70,  s.  14. 
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and  by  another  statute  (a)  the  palatinate  jurisdiction 
within  the  county  of  Durham,  which  formerly  belonged 
to  the  bishop  of  Dm*ham,  has  been  transferred  to  the 
crown.  The  Supreme  Court  of  Judicature  Act,  1873  (b), 
transferred  to  the  High  Court  of  Justice  thereby  esta- 
blished the  jurisdiction  of  the  Court  of  Common  Pleas 
at  Lancaster  and  of  the  Court  of  Pleas  at  Durham  {e), 
and  any  jurisdiction  of  the  Court  of  Appeal  in  Chan- 
cery of  the  county  palatine  of  Lancaster  {d) .  But  the 
jurisdiction  of  the  Court  of  Chancery  of  the  county 
palatine  of  Lancaster  has  not  been  thereby  abolished. 

Debts  due,  or  which  might  have  become  due,  to  Crown  debts, 
the  crown,  from  persons  who  were  accountants  to  the 
crown  (e),  and  debts  of  record,  or  by  bond  or  specialty, 
due  from  other  persons  to  the  crown  (/),  were,  until 
recently,  binding  on  their  estates  in  fee  simple  when 
sold,  as  well  as  when  devised  by  will,  or  suffered  to 
descend  to  the  heir  at  law.  But  any  two  (g)  of  the 
Commissioners  of  the  Treasury  were  empowered,  upon 
such  terms  as  they  might  think  proper,  to  certify  by 
writing  under  their  hands,  that  any  lands  of  any  crown 
debtor,  or  accountant  to  the  crown,  should  be  held  by 
the  purchaser  or  mortgagee  thereof  discharged  from  all 
further  claims  of  her  Majesty,  her  heirs  or  successors, 
in  respect  of   any  debt  or  liability  of  the  debtor  or 


(«)  Stat.  G  &  7  Will.  IV.  c.  19,  IV.  c.   121,  s.   10  ;  2  &  3  Vict. 

ameuded  by  stat.   21   &  22  Vict.  c.  11,  ss.  9,  10,  11  ;  Sugd.  Vend. 

c.  45.  &  Tur.  544,  14th  ed. 

(b)  Stat.  3G  &  37  Vict.  c.  GG,  (/)  Stat.  33  Hen.  VIII.  c.  39, 
postponed  to  1st  November,  1875,  ss.  50,  75.  But  simple  contract 
by  stat.  37  &  33  Vict.  c.  83.  debts  due  to  the  crown  by  the 

(c)  Sect.  IG,  subsccts.  (9)  and  vendor  were  not  binding  on  the 
(10).  purchaser  unless  ho  had  notice 

{d)  Sect.  17,  subsect.  (2).  of  them;  Kingw.  Smith,  Wightw. 

{()  Stat.  13  Eliz.  c.  4;  25  Geo.  34  ;   Cashcrd  v.  Aiionicy-Gcncral, 

III.  c.  35  ;  Co.  Litt.  191  a,  n.  (1),  C  Price,  474. 
vi.  9.     See  also  stats.  1  &  2  Oco.  {>j)  Stat.  12  .<c  13  Vict.  c.  89. 
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accountant  to  whom  such  lands  Lolonged  {//).  And  a 
similar  power  was  more  recently  given  to  any  two  of 
the  commissioners,  or  other  principal  officers,  of  any 
public  department  with  respect  to  any  crown  bond  or 
otlier  security  concerning  or  incident  to  any  such  de- 
partment ;  or  if  there  were  only  one  such  commissioner 
or  officer  then  the  power  w-as  vested  in  him  (/).  To 
obviate  tlie  dangerous  liability  of  purchasers  to  crown 
debts,  an  index  was  opened  at  the  Common  Pleas  of 
the  names  of  cro"\Mi  debtors;  and  lands  could  not  be 
charged,  in  the  hands  of  purchasers,  wdth  these  lia- 
bilities, imless  the  name,  abode  and  description  of  the 
debtor,  with  other  particulars,  were  inserted  in  the 
proper  index  (/•).  And  from  the  31st  of  December,  1859, 
the  provisions  already  mentioned  for  the  re-registry 
of  judgments  every  five  years  were  applied  to  crown 
debts ;  and  notice  of  any  crown  debt  not  duly  re-regis- 
tered was  rendered  of  no  avail  against  a  purchaser  (/) . 
But  now,  by  the  Crown  Suits,  &c.  Act,  1865,  no  debts 
or  liabilities  to  the  crown  incurred  after  the  1st  of 
November,  1865  (>;^),  shall  affect  any  land  as  to  a  bona 
fide  purchaser  for  valuable  consideration  or  a  mortgagee, 
whether  such  purchaser  or  mortgagee  have  or  have  not 
notice  thereof,  imless  a  writ  or  process  of  execution  has 
been  issued  and  registered  before  the  execution  of  the 
conveyance  or  mortgage  to  such  purchaser  or  mortga- 
gee and  the  payment  by  him  of  the  purchase  or  mort- 
Eegifltration.  gage  money  (;^).  This  registration  must  be  effected  in 
the  manner  prescribed  by  the  Act,  and  was  formerly 


New  enact 
merits. 


(h)  Stat.  2  &  3  Vict.  c.  11, 
8.  10. 

(t)  Stata.  16  &  17  Vict.  c.  107, 
83.  195—197;  23  &  24  Vict.  c.  115, 
8.  1. 

(l-)  Stat.  2  &  3  Vict.  c.  11,  b.  8; 
"Williams's  Conveyancing  Sta- 
tutes, 2G4, 


(l)  Stat.  22  &  23  Vict.  c.  35, 
s.  22  ;  Williams's  Conveyancing 
Statutes,  265.  Purchasers  Tvere 
indebted  for  this  protection  to  the 
late  Lord  St.  Leonards. 

{in)  Stat.  28  &  29  Vict.  c.  104, 
s.  4. 

(w)  Sect.  48;  Williams's  Con- 
veyancing Statutes,  267. 
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required  to  be  made  in  the  office  of  the  Master  of  the 
Court  of  Common  Pleas  (o) .  It  is  now  made  in  the 
Central  Office  of  the  Supreme  Court  (^j).  No  other 
registration  of  the  writ  or  process  or  of  the  debt  or 
liability  is  now  necessary  for  any  purpose  [q] . 

Actions  at  law  or  in  equity  respecting  the  lands  will  Lis  pendens, 
also  bind  a  purchaser  as  well  as  the  heii-  or  devisee ; 
that  is,  he  must  abide  by  the  result,  although  he  may 
be  ignorant  that  any  such  proceedings  are  depending  {r). 
A  provision  has  accordingly  been  made  for  the  regis- 
tration of  every  Us  pendens ;  and  no  Us  pendens  binds  a 
purchaser  or  mortgagee  without  express  notice  thereof, 
unless  and  until  it  is  duly  registered ;  and  the  registra- 
tion to  be  binding  must  be  repeated  every  five  years  (.s). 
This  registration  is  now  made  in  the  Central  Office  of 
the  Supreme  Court  {f).  And  the  Court  before  whom  the  Registration 
property  sought  to  be  bound  is  in  litigation  is  now  ™a^ated. 
empowered,  on  the  determination  of  the  /is  2)endens,  or 
during  its  pendency  if  satisfied  that  the  litigation  is  not 
prosecuted  bona  fide,  to  order  the  registration  to  be 
vacated  without  the  consent  of  the  party  by  whom  the 
/is  pendens  was  registered  («).  The  index  of  pending 
suits,  together  with  the  indexes  of  writs  of  execution, 
are  accordingly  searched  previously  to  every  purchase 
of  lands;  and,  if  the  name  of  the  vendor  should  be 
found  in  either,  the  debt  or  liability  must  be  got  rid  of, 
before  the  purchase  can  be  safely  completed. 

By   the   Conveyancing   Act,    1882  (.r),   provision   is  Official  search 
made  for  official  searches  in  the  Central  Office  of  the  judgments ° 

(o)  Sect.  49.  («)  Stat.  2  &  3  Vict.  c.  11,  s.  7. 

(j))  See  Williams's  Conveyanc-  (/)  See  Williams's  Conveyanc- 
ing Statutes,  268.  ing  Statutes,  2G4,  2G8. 

(q)  Stat.  28  &   29  Vict.  c.  101,  («)  Stat.  30   k  31  Vict.   c.  47, 

H.  49.  s.  2. 

(r)  Co.  Litt.   344  b;  Alton.,   1  (r)  Stat.  45  &  4G  Vict.   <•.  39, 

Vem.  318;  Uiemv.Mill,  13  Ves.  s.  2,  and  rule  thoreuiuler;  Wil- 

120;  3  Prest.  Abst.  354  ;  Bellamy  liams's    Conveyanciiis"   Statutes, 

V.  Sahinr,  1  De  Gcx  &  Jones,  5CG.  262—274,  479—488. 
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■writs  of  ex- 
emption, lis 
ptndcntt,  kc. 


Certificate. 


Bankruptcy. 


Insolvency. 


Supremo  Court,  at  the  instance  of  piircliasers  and  otliers, 
for  entries  of  judgments,  writs  of  execution,  Ua  pendens 
and  other  matters,  whereof  entries  are  required  or 
allowed  to  be  made  in  that  office  by  any  statute  {>/) ; 
and  for  making  a  certificate  of  the  result  of  any  such 
search.  And  it  is  enacted  (z)  that,  in  favour  of  a  pur- 
chaser (a),  as  against  persons  interested  under  or  in  re- 
spect of  judgments  or  other  matters,  whereof  entries  are 
required  or  allowed  to  be  made  as  aforesaid,  the  certi- 
ficate, according  to  the  tenour  thereof,  shall  bo  con- 
clusive, affii-matively  or  negatively,  as  the  case  may  be. 
These  provisions  of  this  Act,  which  every  intending 
practitioner  should  read,  are  contained  and  discussed  in 
the  editor's  "  Conveyancing  Statutes  "(i). 

Another  instance  of  involuntary  alienation  for  the 
payment  of  debts,  occurs  on  the  bankruptcy  of  any 
person,  in  which  event  the  whole  of  his  freehold,  as 
well  as  his  personal  estate,  is  now  vested  in  the  cre- 
ditor's trustee,  by  virtue  of  his  appointment,  in  trust 
for  the  whole  bod}^  of  the  creditors  (<?) .  On  the  insol- 
vency of  any  person  his  whole  estate  formerly  vested 
in  the  provisional  assignee  of  the  Com-t  for  the  Eelief 
of  Insolvent  Debtors,  from  whom  it  was  transferred  to 
assignees  appointed  by  the  Court,  vesting  in  them  by 
vu'tue  of  their  appointment,  and  without  any  convey- 
ance, in  trust  for  the  benefit  of  the  creditors  of  the 
insolvent,  according  to  the  provisions  of  the  Act  for 
amending  the  laws  for  the  relief  of  insolvent  debtors  (r/). 
The  whole  of  these  laws  were  however  repealed  in  the 

(y)  Williams's  Conveyancing 
Statutes,  263—270. 

(;)  Stat.  45  &  46  Vict.  c.  39, 
8.  2,  subsect.  3. 

{a)  In  this  Act  purchaser  in- 
cludes a  lessee  or  mortgagee,  or 
an  intending  purchaser,  lessee,  or 
mortgagee,  or  other  person,  who, 
for  valuable  consideration,  takes 
ordeals  with  property;   sect.  1, 


subsect.  4  (ii). 

(b)  Page  261  et  seq. 

(c)  Stat.  46  &  47  Vict.  c.  52, 
ss.  20,  44,  54,  168 ;  see  Williams 
on  Personal  Property,  224,  232— 
234,  12th  cd. 

{d)  1  &  2  Vict.  c.  110,  s.  23  et 
seq.  See  also  5  &  6  Vict.  c.  116  ; 
7  &  8  Vict.  c.  96  ;  10  &  11  Vict, 
c.  102. 
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year  1869,  and  all  debtors,  whether  traders  or  not,  are 
now  subject  to  the  law  of  bankruptcy  (e). 

So  inherent  is  the  right  of  alienation  of  all  estates  The  right  and 
(except  estates   tail,  in  which,  as  we   have   seen,  the  aUenatfon^ 
right  is  only  of  a  modified  nature),  that  it  is  impossible  ^^^^  Tolim- 
for  any  owner,  by  any  means,  to  divest  himself  of  this  voluntarj-, 
riffht.     And  in  the  same  manner  the  liability  of  estates  ?^®  inherent 

o  _  ^  _  "^  in  property. 

to  involuntary  alienation  for  payment  of  debts  cannot 
by  any  means  be  got  rid  of.     So  long  as  any  estate  is 
in  the  hands  of  any  person,  so  long  does  his  power  of 
disposition  continue  (_/),  and  so  long  also  continues  his 
liability  to  have  the  estate  taken  from  him  to  satisfy 
the   demands   of    his   creditors  (g) .      When,  however,  But  a  gift  of 
lands   or   property  are  given  by  one  person   for  the  be*cOTiiine™^o 
benefit  of  another,  it  is  possible  to  confine  the  duration  t^e  period  of 
of  the  gift  within  the  period  in  which  it  can  be  per-  personal  en- 
sonally  enjoyed  by  the  grantee.      Thus  land,  or  any  joj^ent. 
other  property,  may  be  given  to  trustees  in  trust  for 
A.  until  he  shall  dispose  of  the  same,  or  shall  become 
bankrupt,  or  imtil  any  act  or  event  shall  occiu',  whereby 
the  property  might  belong  to  any  other  person  or  per- 
sons (//)  ;  and  this  is  frequently  done.    On  the  bankruptcy 
of  A.,  or  on  his  attempting  to  make  any  disposition  of 
the  property,  it  will  in  such  a  case  not  vest  in  the  trustee 
for  his  creditors,  or  follow  the  intended  disposition ;  but 
the  interest  which  had  been  given  to  A.  will  thenceforth 
entirely  cease  ;  in  the  same  manner  as  where  lands  are 
given  to  a  person  for  life,  his  interest  terminates  on 
his  decease.      But,  although  another  person  may  make 
such  a  gift  for  A.'s  benefit,  A.  would  not  be  allowed  to 

(c)  Sec  the  chapter  on  Bank-  (/)  Litt.  s.360;  Co.Litt.206b, 

luptcy  in  the   author's   "Prin-       223  a. 

oiples  of   the  Law   of  Personal  Ij)  Bratulonv.  Jio/>in.io»,  ISVoa. 

Property,"    pp.    196—198,    12th       429,  433. 

ed.  (by  the  pretcnt  editor).  {//)  Lochycr   v.    Savage,    2  Str. 

917. 
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luako  such  a  disposition  of  liis  own  property  in  trust 
Exception.  for  himself  (/).  An  exception  to  this  rule  of  law  occurs 
in  the  case  of  a  woman,  who  is  permitted  to  have  pro- 
perty settled  upon  her  in  such  a  way,  that  she  cannot 
when  married  make  any  disposition  of  it  during  the 
coverture  or  marriage  ;  but  this  mode  of  settlement  is  of 
comparatively  modern  date  {k).  There  are  also  certain 
cases  in  which  the  personal  enjoyment  of  property  is 
essential  to  the  performance  of  certain  puLlic  duties,  and 
in  Avhich  no  alienation  of  such  property  can  be  made ; 
thus  a  benefice  with  cure  of  souls  cannot  be  directly 
charged  or  encumbered  (/)  ;  although  a  sequestration  of 
the  profits  of  a  benefice  may  be  obtained  in  execution 
of  a  judgment  against  {»i),  or  on  the  bankruptcy  («)  of, 
a  beneficed  clergyman.  So  offices  concerning  the  admi- 
nistration of  justice,  and  pensions  and  salaries  given  by 
the  state  for  the  support  of  the  grantee  in  the  perform- 
ance of  present  or  future  duties,  cannot  be  aliened  (o) ; 
though  pensions  for  past  services  are,  generally  speak- 
ing, not  within  the  rule  {])).      But,  in  case  of  bank- 

(i)  Lester  v.   Garland,    5    Sim.  (>«)  3  Black.  Com.  418 ;  Rules 

205;  Fhijjps  v.  Lord  Ennismore,  of     the    Supreme    Coui't,     1883, 

4  Russ.  131.     See,  however,   as  Order  XLIII.  rr.   3 — o,  Appen- 

to  a  restriction  on  a  man's  own  dix  H.,  No.  7. 

alienation,  the  case  of  BrooJce  v.  («)  Stat.  46  &  47  Vict.  c.  52, 

Pearson,  27  Beav.  181.  s.  52 ;  see  "Williams  on  Personal 

{k)  Brandonv.  Jiobinson,  ISVes.  Property,  238,  288,  12th  ed. 

434;  Tullett X.Armstrong,  1  Beav.  (o)  Flarty  v.  Odium,  3  T.  Eep. 

1  ;  4  M.  &  Cr.  390  ;  Scarborough  681 ;  Lidderdale  v.  Duke  of  Mon- 

v.  Borman,   1  Beav.   34  ;  4  M.  &  irose,    4    T.    E.    248  ;     Wells  v. 

Cr.  377  ;  stat.  45  &  46  Vict.  c.  75,  Foster,  8  M.  &  W.  149  ;  stats.  5 

s.  19  ;  Williams  on  Personal  Pro-  &  6  Edw.  VI.  c.  16  ;  49  Geo.  III. 

perty,  585—587,  596,  12th  ed.  c.  126. 

(/)  Stats.    13    Eliz.   c.    20  ;  57  {p)  McCarthy  v.  Goold,  1  Ball  & 

Geo.  III.  c.  99,  s.  1 ;  1  &  2  Vict.  Beatty,  387;   Tunstal  v.  Boothby, 

c.   106,   s.  1  ;  Shaiv  v.  Pritchard,  10  Sim.  542 ;    Willcock  v.  Terrell, 

10  Bam.  &  Cress.  241;  Long  v.  3  Ex.   D.    323,    334.      But    see 

atorie,  3  De  Gex  &  Smale,  308 ;  stats.    47     Geo.     III.    sess.    2, 

Hawkins  v.  Gathercole,  6  De  Gex,  c.  25,  s.  4,  and  28  &  29  Vict.  c.  73, 

M.  &  G.  1.  .ss.  4,  5 ;  Lloyd  \.  Clieetham,  3  Giflf. 

171  ;  Hcald  v.  Hay,  3  Giff.  467. 
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ruptcy,  the  whole  or  part  of  the  income  arising  from 
any  office  or  pension  of  the  bankrupt  may  be  ordered 
to  be  paid  to  the  trustee  for  division  amongst  the  cre- 
ditors (q). 

In  addition  to  the  interests  which  may  be  created  Husbands 
by   alienation,   either  voluntary   or  involuntary,  there  ^^^^  "«'i'*'es. 
are  certain  rights  conferred  by  law  on  husbands  and 
wives   in  each  other's  lands,  by  means  of    which  the 
descent  of  an  estate,  from  an  ancestor  to  his  heir,  may 
partially  be  defeated.      These  rights  will  be  the  sub- 
ject of  a  future  chapter.      If,  however,  the  tenant  in 
fee  simple  should  not  liave  disposed  of    his  estate  in 
his  lifetime,  or  by  his  will,  and  if   it  should   not  be 
swallowed  up   by   his   debts,   his    lands   will   descend 
(subject  to  any  rights  of  his  wife)  to  the  heir  at  law- 
The  heii-,  as  we  have  before  observed  (/•),  is  a  person  The  heir  at 
appointed  by  the  law.     He  is  called  into  existence  by   ^^' 
his  ancestor's  decease,  for  no  man  during  his  lifetime 
can  have  an  heii\      Nemo  est  hceres  viventk.     A  man 
may   have   an   heir   apparent^   or   an   heir  2J>'csi(i)i23ficc, 
but  until  his  decease  he  has  no  heir.      The  heir  aj)-  Heirap- 
2mrent  is  the  person,  who,  if  he  survive  the  ancestor,  P^^®^*- 
must  certainly  be  his  heir,  as  the  eldest  son  in  the  life- 
time of  his  father.     The  heir  presumptive  is  the  person,  Heir  pre- 
who,  though  not  certain  to  be  heir  at  all  events,  should  ^^^^  ^^  *^' 
he  survive,  would  yet  be  the  heir  in  case  of   the  an- 
cestor's immediate  decease.     Thus  an  only  daughter  is 
the  heiress  presumptive  of  her  father :  if  he  were  now 
to  die,  she  would  at  once  be  his  heir;  but  she  is  not 
certain  of  being  heu- ;  for  her  father  may  have  a  son, 
who   would   supplant   her,  and  become  heir  apparent 
during  the  father's  lifetime,  and  his  lieir  after  his  de- 
cease.    An  heir  at  law  is  the  only  person  in  whom  the 

(q)  Stat.  40  &  47  Vict.  c.  52,       parte  Hug y ins,  21  Ch.  D.  Sf). 
H.  63  ;  see  Williams  on  Personal  (>•)  Ante,  p.  H7. 

Property,  239,  28S,  12t}i  od.  ;  Ex 


122 


OF  COUroKEAL  HEREDITAMENTS. 


Tlio  heir  can- 
not disclaim. 


Gradual  pro- 
gress of  the 
law  of 
descents. 


law  of  England  vests  property,  wlietlier  he  will  or  not. 
If  I  make  a  conveyance  of  land  to  a  person  in  my  life- 
time, or  leave  him  an}^  property  by  my  will,  he  may,  if 
he  pleases,  disclaim  taking  it,  and  in  such  case  it  will 
not  vest  in  him  against  his  will  (.s).  But  an  heir  at 
law,  immediately  on  the  decease  of  his  ancestor,  be- 
comes presumptively  jiossessed,  or  seised  in  law,  of  all 
his  lands  (f).  No  disclaimer  that  he  may  make  will 
have  any  effect,  though,  of  course,  he  may,  as  soon  as 
he  pleases,  dispose  of  the  property  by  an  ordinary  con- 
vej'ance.  A  title  as  heir  at  law  is  not  nearly  so  fre- 
quent now  as  it  was  in  the  times  when  the  right  of 
alienation  was  more  restricted.  And  when  it  does 
occur  it  is  often  established  with  difficulty.  This 
difiiculty  arises  more  from  the  nature  of  the  facts  to  be 
proved,  than  from  any  uncertainty  in  the  law.  For 
the  rules  of  descent  have  now  attained  an  almost  mathe- 
matical accuracy,  so  that,  if  the  facts  are  rightly  given, 
the  heir  at  law  can  at  once  be  pointed  out.  The 
accuracy  of  the  law  has  arisen  by  degrees,  by  the  suc- 
cessive determination  of  disputed  points.  Thus,  in  the 
time  of  Henry  II.,  soon  after  feudal  tenures  had  become 
established  in  England  (it),  an  estate  of  inheritance 
held  by  inilitary  tenure .  descended  first  to  the  former 
tenant's  eldest  or  only  son  ;  whilst  an  inheritance  held 
in  socage  tenure  (of  which  we  shall  speak  hereafter) 
was  divisible  amongst  all  the  sons,  or  passed  to  the 
eldest  or  youngest  son,  according  to  the  course  of 
descent  dictated  by  ancient  custom.  In  default  of  sons, 
all  the  daughters  succeeded  in  equal  shares.  If  the 
late  tenant  had  left  no  children,  the  descendants  of 
children  (.r)  were  the  next  heirs.  In  default  of  lineal 
descendants,  the  brothers  and  sisters  came  in ;  and  if 
they  were   dead,  their  children ;  then  the  uncles  and 


(s)  Nicloson    v.   Wordsworth,    2 
Swanst.  365,  372. 

(<)  Watkins  on  Descents,   25, 


26  (4th  cd.  34). 

(k)  See  note  {q)  to  p.  5,  ante, 
(.r)  Glanvil,  lib.  7,  c.  3. 
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their  children ;  and  then  the  aunts  and  their  children  ; 
males  being  always  preferred  to  females  (//).  Subse- 
quently, about  the  time  of  Henry  III.  (z),  the  old 
Saxon  rule,  which  divided  the  inheritance  equally 
amongst  all  males  of  the  same  degree,  and  which  had 
hitherto  prevailed  as  to  all  lands  not  actually  the  sub- 
jects of  feudal  tenure  (a),  gave  place  to  the  feudal  law, 
introduced  by  the  Normans,  of  descent  to  the  eldest 
son  or  eldest  brother  ;  though  among  females  the  estate 
was  still  equally  divided,  as  it  is  at  present.  And, 
about  the  same  time,  all  descendants  in  iufinititm  of  any 
person,  who  would  have  been  heir  if  living,  were  allowed 
to  inherit  by  right  of  representation.  Thus,  if  the 
eldest  son  died  in  the  lifetime  of  his  father,  and  left 
issue,  iJiat  issue,  though  a  grandson  or  granddaughter 
only,  was  to  be  preferred  in  inheritance  before  any 
younger  son  {b).  The  father,  moreover,  or  any  other 
lineal  ancestor,  was  never  allowed  to  succeed  as  heir  to 
his  son  or  other  descendant ;  neither  were  kindred  of  the 
half-blood  admitted  to  inherit  [c).  The  rules  of  descent, 
thus  gradually  fixed,  long  remained  unaltered.  Lord 
Hale,  in  whose  time  they  had  continued  the  same  for 
above  400  years,  was  the  first  to  reduce  them  to  a 
series  of  canons  {d)  ;  which  were  afterwards  admirably 
explained  and  illustrated  by  Blackstone,  in  his  well- 
known  Commentaries  ;  nor  was  any  alteration  made  till 
the  enactment  of  the  Act  for  the  amendment  of  the  law 
of  inheritance  {e),  a.d.  1833.  By  this  Act,  amongst 
other  important  alterations,  the  father  is  heir  to  his  son, 
supposing  the  latter  to  leave  no  issue;   and  all  lineal 

(y)  1  Reeves's  Hist.  Eng.  Law,  (//)  1  Reeves's  Hist.  310. 

43.  (<■)  2  Black.  Com.  c.  14. 

(c)  1   Reeves's    Hist.    310 ;    2  \d)   Halo's    Hist.   Com.   Law, 

Black.  Com.  215  ;  Co.  Litt.  191  a,  6th  cd.,  p.  318  et  seq. 

note  (1),  vi.  4.  (<■)  Stat.  3  &  4  Will.  TV.  o.  106, 

(a)  Clements     v.    Sandaman,    1  amended  by  stat.  22  &  23  Vict. 

P.  Wms.  64  ;  2  Lord  Raymond,  c.  35,  ss.  19,  20. 
1024  ;  1  Scriv.  Cop.  53. 
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ancestors  are  rendered  capable  of  being  lieii-s  (/)  ; 
relations  of  the  half-blood  are  also  admitted  to  succeed, 
though  only  on  failure  of  relations  in  the  same  degree 
of  the  whole  blood  {g).  The  Act  has,  moreover,  settled 
a  doubtful  point  in  the  law  of  descent  to  distant  heirs. 
The  rules  of  descent,  as  modified  by  this  Act,  will  be 
found  at  large  in  the  next  chapter. 

(/)  Stat.  3  &  4  Will.  IV.  c.  lOG,  s.  G.  (y)  Sect.  9. 
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CHAPTER  IV. 

OF  THE  DESCENT  OF  AN  ESTATE  IN  FEE  SIMPLE. 

We  shall  now  proceed  to  consider  the  rules  of  the  de-  Rules  of 
scent  of  an  estate  in  fee  simple,  as  altered  by  the  Act  ^^°®^  " 
for  the  amendment  of  the  law  of  inheritance  (a).  This 
Act  does  not  extend  to  any  descent  on  the  decease  of  any 
person,  who  may  have  died  before  the  first  of  January, 
1834  (b).  For  the  rules  of  descent  prior  to  that  date, 
the  reader  is  referred  to  the  Commentaries  of  Black- 
stone  {(') ,  to  "Watkins's  Essay  on  the  Law  of  Descents, 
and  to  the  author's  Lectiu'es  on  Seisin,  pp.  51 — 69. 

1.  The  first  rule  of  descent  now  is,  that  inheritances  Rule  l. 
shall  lineally  descend,  in  the  first  place,  to  the  issue  of 
the  last  piu'chaser  in  injinlttim.  The  word  pm-e/tase  Purcliase. 
has  in  law  a  meaning  more  extended  than  its  ordinary 
sense :  it  is  possession  to  which  a  man  cometh  not  by 
title  of  descent  {d)  :  a  devisee  under  a  will  is  accord- 
ingly a  purchaser  in  law.  And,  by  the  Act,  the  pur- 
chaser from  whom  descent  is  to  be  traced  is  defined  to 
be  the  last  person  who  had  a  right  to  the  land,  and 
who  cannot  be  proved  to  have  acquii'ed  the  land  by 
descent,  or  by  certain  means  (e)  which  render  the  land 
part  of,  or  descendible  in  the  same  manner  as,  other 
land  acquired  by  descent.     This  rule  is  an  alteration  I^escent  for- 

^  "^  .  Ill  racrlv  traced 

of  the  old  law,  which  was,  that  descent  should  be  traced  from'  the  per- 
from  the  person  who  last  had  the  feudal  possession  or  H^^lT^  ^°^" 

(rt)  Stat.  3&4  Will.  IV.  c.  106,  (c)  2  Black.  Com.  c.  14. 

amended  by  stat.  22  &  23  Vict.  (rf)  Litt.  s.  12. 

c.  3.5,  88.  19,  20.  (e)  Escheat,  Partitiou  ;m(l  lu- 

(4)  Sect.  U.  clo.sure,  s.  1. 


126  OF  CORPOHKAl.  IIEREDITAMRNTS. 

seisin,  as  it  was  called ;  the  maxim  being  seisina  facit 
stipifcm  {/).  Tliis  maxim,  a  relict  of  tlie  troublesome 
times  when  right  without  possession  was  worth  but  little, 
sometimes  gave  occasion  to  difficulties,  owing  to  the 
imcertaiuty  of  the  question,  whether  possession  had  or 
had  not  been  taken  by  any  person  entitled  as  heir ;  thus, 
where  a  man  was  entering  into  a  house  by  the  window, 
and  when  half  out  and  half  in,  was  pulled  out  again  by 
the  heels,  it  was  made  a  question,  whether  or  not  this 
entry  was  sufficient,  and  it  was  adjudged  that  it  was  {(/). 
These  difficulties  cannot  arise  under  the  new  Act ;  for 
now  the  heir  to  be  sought  for  is  not  the  heir  of  the 
person  last  possessed,  but  the  heir  of  the  last  person  en- 
titled u-Jio  did  not  inherit,  whether  he  did  or  did  not 
obtain  the  possession,  or  the  receipt  of  the  rents  and 
Objection  to  profits  of  the  land.  The  rule,  as  altered,  is  not  indeed 
^  '  ^"  *  altogether  free  from  objection ;  for  it  will  be  observed 
that,  not  content  with  making  a  title  to  the  laud  equi- 
valent to  possession,  the  Act  has  added  a  new  term  to 
the  definition,  by  directing  descent  to  be  traced  from 
the  last  person  entitled  wJto  did  not  inherit.  So  that 
if  a  person  who  has  become  entitled  as  heir  to  another 
should  die  intestate,  the  heir  to  be  sought  for  is  not  the 
heir  of  such  last  0"s\aier,  but  the  heir  of  the  person  from 
wlioni  such  last  owner  inherited.  This  provision,  though 
made  by  an  Act  consequent  on  the  report  of  the  Eeal 
Property  Commissioners,  was  not  proposed  by  them. 
The  Commissioners  merely  proposed  that  lands  should 
pass  to  the  heii'  of  the  person  last  eittitled  (h),  instead, 
as  before,  of  the  person  last  ptossessed ;  thus  facilitating 
the  discovery  of  the  heii',  by  rendering  a  mere  title  to 
the  lands  sufficient  to  make  the  person  entitled  the  stock 
of  descent,  without  his  obtaining  the  feudal  possession, 
as  before  required.     Under  the  old  law,  descent  was 

(/)  2  Black.  Com.  209;  Watk.       ed.  53). 
Descent,  c.  1,  s.  2.  {h)  Thirteenth  proposal  as  to 

[g)  Walk.    Descent,    45    (-Ith      Descents. 
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confined  -witliin  the  limits  of  the  family  of  the  pt(r- 
c/iaser ;  but  now  no  person  who  can  be  shown  to  have 
inherited  can  be  the  stock  of  descent,  excej^t  in  the  case 
of  the  total  failm-e  of  the  heirs  of  the  purchaser  (/)  ; 
in  every  other  ease,  descent  must  be  traced  from  the 
last  pio-c/iaser.  The  author  is  bound  to  state  that  the 
decision  of  the  Courts  of  Exchequer  and  the  Exchequer 
Chamber,  in  the  recent  case  of  3IugrjIeton  v.  Baiiictf  (/r), 
is  opposed  to  this  view  of  the  construction  of  the  statute. 
The  reasons  which  have  induced  the  author  to  think 
that  decision  erroneous  will  be  foimd  in  Appendix  A. 

2.  The  second  rule  is,  that  the  male  issue  shall  be  Rule  2. 
admitted  before  the  female  (/). 

3.  The  third  rule  is,  that  where  two  or  more  of  the  Eule  3. 
male  issue  are  in  equal  degree  of  consanguinity  to  the 
purchaser,  the  eldest  only  shall  inherit ;  but  the  females 
shall   inherit   altogether  (;>/).     The  last  two  rules  are 

the  same  now  as  before  the  recent  Act ;  accordingly,  if 
a  man  has  two  sons,  William  and  John,  and  two  daugh- 
ters, Susannah  and  Catherine  {n),  William,  the  eldest 
son,  is  the  heir  at  law,  in  exclusion  of  his  younger 
brother  John,  according  to  the  third  rule,  and  of  his 
sisters,  Susannah  and  Catherine,  according  to  ride  2, 
although  such  sisters  should  be  his  seniors  in  years. 
If,  however,  William  should  die  without  issue,  then 
John  will  succeed,  by  the  second  rule,  in  exclusion  of 
his  sisters ;  but  if  John  also  should  die  without  issue, 
the  two  sisters  will  succeed  in  equal  shares  by  the  third 
rule  as  being  together  heir  to  their  father. 

Primogenitm-e,  or  the  right  of  the  eldest  among  the  Piimo- 
males  to  inherit,  was  a  matter  of  far  greater  conse-  ^^^^ 

(i)  Stat.  22  &  23  Vict.  c.  35,  (/)  2  Black.  Com.  212. 

88.  19,  20.  {m)  2  Black.  Com.  214. 

{k)  1  H.  &  N.  282;  2  H.  &  N.  (//)  See  tlie  Table  of  Descents 

C53.  annexed. 
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quence  in  ancient  times,  before  alienation  by  mil  was 
permitted,  tlian  it  is  at  present.  Its  feudal  origin  is 
undisputed ;  but  in  this  country  it  appears  to  have 
taken  deeper  root  than  elsewhere  ;  for  a  total  exclusion 
of  the  younger  sons  appears  to  be  peculiar  to  England: 
in  other  countries,  some  portion  of  tlie  inlieritance,  or 
some  charge  upon  it,  is,  in  many  eases  at  least,  secured 
by  law  to  the  younger  sons  (o).  From  this  ancient 
right  has  arisen  the  modern  English  custom  of  settling 
the  family  estates  on  the  eldest  son ;  but  the  right  and 
the  custom  are  quite  distinct :  the  right  may  be  pre- 
vented by  the  owner  making  his  will ;  and  a  conformity 
to  the  custom  is  entirely  at  his  option. 

Coparceners.  When  two  or  more  persons  together  form  an  heir, 
they  are  called  in  law  coparceners,  or,  more  shortly, 
parceuo'-s  (p).  The  term  is  derived,  according  to 
Littleton  (q),  from  the  cu'cumstance  that  the  law  will 
constrain  them  to  make  partition ;  that  is,  any  one 
may  oblige  all  the  others  so  to  do.  Whatever  may  be 
thought  of  this  derivation,  it  will  serve  to  remind 
the  reader  that  coparceners  are  the  only  kind  of  joint 
owners  to  whom  the  ancient  common  law  granted  the 
power  of  severing  their  estates  without  mutual  consent : 
as  the  estate  in  coparcenary  was  cast  on  them  by  the 
act  of  the  law,  and  not  by  their  own  agreement,  it  was 
thought  right  that  the  perverseness  of  one  should  not 
prevent  the  others   from  obtaining  a  more   beneficial 

Partition.  method  of  enjoying  the  property.  This  compulsory 
partition  was  formerly  effected  by  a  writ  of  partition  (>•), 
a  proceeding  now  abolished  (.s).  The  modern  method 
is  by  an  action  for  partition  in  the  Chancery  Division 
of  the  High  Court ;  when  partition  is  made  by  the 
judge  in  Chambers,   or  more  rarely  by  a  commission 


(o)  Co.  Litt.  191  a,  n.  (1),  vi.  4. 
(j>)  Bac.  Abr.  tit.  Coparceners. 
(q)  Sect.  241;  2Black.Com.  189. 


(r)  Litt.  ss.  247,  248. 

(«)  Stat.  3  &  4  Will.  IV.  c.  27 

36. 
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issued  for  the  purpose  by  the  Court  {t).  Partition, 
however,  is  most  frequently  made  by  voluntary  agree- 
ment between  the  parties,  and  for  this  pui'pose  a  deed 
has,  by  a  modern  Act  of  Parliament,  been  rendered 
essential  in  every  case  {ii).  The  land  commissioners  for 
England  have  also  power  to  effect  partitions,  by  virtue 
of  modern  enactments  which  will  be  found  mentioned 
at  the  end  of  the  chapter  on  Joint  Tenants  and  Tenants 
in  Common.  When  partition  has  been  effected,  the 
lands  allot'ted  are  said  to  be  held  in  severalty ;  and  each  Severalty. 
owner  is  said  to  have  the  ent'u'ety  of  her  own  parcel.  Entirety. 
After  partition,  the  several  parcels  of  land  descend  in 
the  same  manner  as  the  undivided  shares,  for  which 
they  have  been  substituted  {t) ;  the  coparceners,  there- 
fore, do  not  by  partition  become  purchasers^  but  still 
continue  to  be  entitled  by  descent.  The  term  co- 
parceners is  not  applied  to  any  other  joint  owners,  but 
only  to  those  who  have  become  entitled  as  coheirs  (?r) . 

4.  The  fourth  rule  is,  that  all  the  lineal  descendants  Rule  4. 
in  infinitum  of  any  person  deceased  shall  represent 
their  ancestor ;  that  is,  shall  stand  in  the  same  place 
as  the  person  himself  would  have  done  had  he  been 
living  (.r).  Thus,  in  the  case  above  mentioned,  on  the 
death  of  William  the  eldest  son,  leaving  a  son,  that  son 
would  succeed  to  the  whole  by  right  of  representation, 
in  exclusion  of  his  uncle  John,  and  of  his  two  aunts 
Susannah  and  Catherine ;  or  had  William  left  a  son  and 
daughter,  such  daughter  would,  after  the  decease  of  her 
brother  without  issue,  be,  in  like  manner,  the  heir  of 
her  grandfather,  in  exclusion  of  her  uncle  and  aunts. 

(<)  Co.  Litt.  169  a,  n.  (2)  ;    1  repealing  stat.  7  &  8  Vict.  c.  76, 

Fonb.  Eq.  18  ;    Catming  v.  Can-  8.  3,  to  the  same  effect. 

ning,  2  Drewry,  434  ;  stat.  36  &  (i)  2  Prest.  Abst.  72  ;  Doe  d. 

37  Vict.  c.  CO,  8.  34,  subsect.  (3);  Crosthwaite  v.  I)ixo)i,  5  Adol.   & 

Seton    on  Decrees,    1012—1030,  Ellis,  834. 

4th  cd.  {iv)  Litt.  s.  254. 

(«)  Stat.  8  ic  9  Vict.  c.  lOG,  s.  3,  {x)  2  Black.  Com.  21G. 

"\V.K.]'.  K 
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Descent  of  an  Tho  preceding'  rules  of  descent  apply  as  well  to  tlio 
descent  of  an  estate  tail,  if  not  didy  barred,  as  to  tliat 
of  an  estate  in  fee  simple.  The  descent  of  an  estate 
tail  is  always  traced  from  the  pm-chaser,  or  donee  in 
tail,  that  is,  from  the  person  to  whom  the  estate  tail 
was  at  first  given.  This  was  the  case  before  the  Act,  as 
well  as  no'w  (//)  ;  for,  the  person  who  claims  an  entailed 
estate  as  heir  claims  only  according  to  the  express  terms 
of  the  gift,  or,  as  it  is  said,  2)cr  formani  doni.  The  gift 
is  made  to  the  donee,  or  purchaser,  and  the  heirs  of 
his  body;  all  persons,  therefore,  who  can  become  en- 
titled to  the  estate  by  descent,  must  answer  the  descrip- 
tion of  heirs  of  the  purchaser's  body ;  in  other  words, 
must  be  Jiis  lineal  heii'S.  The  second  and  third  rules 
also  equally  apply  to  estates  tail,  unless  the  restriction 
of  the  descent  to  heirs  male  or  female  should  render 
unnecessary  the  second,  and  either  clause  of  the  third 
rule.  The  fourth  rule  completes  the  canon,  so  far  as 
estates  tail  are  concerned ;  for,  when  the  issue  of  the 
donee  are  exhausted,  such  an  estate  must  necessarily 
determine.  But  the  descent  of  an  estate  in  fee  simple 
may  extend  to  many  other  persons,  and  accordingly 
requires  for  its  guidance  additional  rules,  with  which 
we  now  proceed. 

Euleo.  5.  The  fifth  rule   is,  that  on  failure  of  lineal  de- 

scendants, or  issue  of  the  purchaser,  the  inheritance 
shall  descend  to  his  nearest  lineal  ancestor.  This  rule 
is  materially  different  from  the  rule  which  prevailed 

The  old  rule,  before  the  passing  of  the  Act.  The  former  rule  was,  that, 
on  failure  of  lineal  descendants  or  issue  of  the  person 
last  seised  (or  feudally  possessed),  the  inheritance  should 
descend  to  his  collateral  relations,  being  of  the  blood 
of  the  first  purchaser,  subject  to  the  three  preceding 
rules  (;:).     The  old  law  never  allowed  lineal  relations 

(y)  Doe  d.  G,\c(jory  v.  WUcheh,  (s)  2  Black.  Com.  220. 

8T.  Rep.  211. 
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in  the  ascending  line  (tliat  is,  parents  or  ancestors)  to 
succeed  as  heirs.  But,  by  the  new  Act,  descent  is  to  be 
traced  through  the  ancestor,  who  is  to  be  heir  in  pre- 
ference to  any  person  who  would  have  been  entitled  to 
inherit,  either  by  tracing  his  descent  through  such  lineal 
ancestor,  or  in  consequence  of  there  being  no  descendant 
of  such  lineal  ancestor.  The  exclusion  of  parents  and  Exclusion  of 
other  lineal  ancestors  from  inheriting  under  the  old  law  Jj^^g^^  ^^^^^' 
was  a  hardship  of  which  it  is  not  easy  to  see  the  pro- 
priety ;  nor  is  the  explanation  usually  given  of  the  origin 
perhaps  quite  satisfactory.  Bracton,  who  is  followed  by 
Lord  Coke,  compares  the  descent  of  an  inheritance  to 
that  of  a  falling  body,  which  never  goes  upwards  in  its 
course  {a).  The  modern  explanation  derives  the  origin 
of  collateral  heirships,  in  exclusion  of  lineal  ancestors, 
from  gifts  of  estates  (at  the  time  when  inheritances  were 
descendible  only  to  issue  or  lineal  heirs)  made,  by  the 
terms  of  the  gift,  to  be  descendible  to  the  heirs  of  the 
donee,  in  the  same  manner  as  an  ancient  inheritance 
would  have  descended.  This  was  called  a  gift  of  a  Feudum 
feudum  novum,  or  new  inheritance,  to  hold  ut  feudum  ''a,ltiquum 
antiquum,  as  an  ancient  one.  Now,  an  ancient  inherit- 
ance,— one  derived  in  a  course  of  descent  from  some 
remote  lineal  ancestor, — would  of  course  be  descendible 
to  all  the  issue  or  lineal  heirs  of  such  ancestor,  includ- 
ing, after  the  lapse  of  many  years,  numerous  families, 
all  collatcraUij  related  to  one  another :  an  estate  newly 
granted,  to  be  descendible  id  feudum  antiquum,  would 
therefore  be  capable  of  descending  to  the  collateral  re- 
lations of  the  grantee,  in  the  same  manner  as  a  really 
ancient  inheritance,  descended  to  him,  would  have  done. 
But  an  ancient  inheritance  could  never  go  to  the  father 
of  any  owner,  because  it  must  have  come  from  his  father 
to  him,  and  the  father  must  have  died  before  the  son 
could  inherit :  in  grants  of  inheritances  to  be  descendible 

(«)  Bract,  lib.  2,  c.  29  ;  Co.  Litt.  11  a. 
k2 
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as  ancient  ones,  it  followed,  therefore,  that  the  father 
or  any  lineal  ancestor  could  never  inherit  (/v).  So  far, 
therefore,  the  explanation  holds ;  but  it  is  not  consistent 
with  every  circumstance  ;  for  an  elder  brother  has  always 
been  allowed  to  succeed  as  heir  to  his  younger  brother, 
contrary  to  this  theory  of  an  ancient  lineal  inheritance, 
which  would  have  previously  passed  by  every  elder 
brother,  as  w^ell  as  the  father.  The  explanation  of  the 
origin  of  a  rule,  though  ever  so  clear,  is  however  a  dif- 
ferent thing  from  a  valid  reason  for  its  continuance ; 
and,  at  length,  the  propriety  of  placing  the  property  of 
a  family  under  the  care  of  its  head,  is  now  perceived 
and  acted  on  ;  and  the  father  is  heir  to  each  of  his 
children,  who  may  die  intestate,  and  without  issue,  as 
is  more  clearly  pointed  out  by  the  next  ride. 


Eulc6. 


Preference  of 
males  to 
females. 


6.  The  sixth  rule  is,  that  the  father  and  all  the  male 
paternal  ancestors  of  the  purchaser,  and  their  descend- 
ants, shall  be  admitted,  before  any  of  the  female  pa- 
ternal ancestors  or  their  heirs ;  all  the  female  paternal 
ancestors  and  their  heirs,  before  the  mother  or  any  of 
the  maternal  ancestors,  or  her  or  their  descendants ; 
and  the  mother  and  all  the  male  maternal  ancestors, 
and  her  and  their  descendants,  before  any  of  the  female 
maternal  ancestors,  or  their  heirs  (c) .  This  rule  is  a 
development  of  the  ancient  canon,  which  requires  that, 
in  collateral  inheritances,  the  male  stocks  should  always 
be  preferred  to  the  female ;  and  it  is  analogous  to  the 
second  rule  above  given,  which  directs  that  in  lineal 
inheritances  the  male  issue  shall  be  admitted  before  the 
female.  This  strict  and  careful  preference  of  the  male 
to  the  female  line  was  in  full  accordance  with  the  spirit 
of  the  feudal  system,  which,  being  essentially  mihtary 


[b]  2  Black.  Com.  212,  221, 
222  ;  Wright's  Tenures,  180.  See 
also  Co.  Litt.  Ua,  n.  (1). 


(e)  Stat.  3  &  4  Will.  IV.  e.  lOG, 
s.  7,  combined  with  the  definition 
of  "  descendants,"  s.  1. 
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in  its  nature,  imposed  obligations  by  no  means  easy  for 
a  female  to  fulfil ;  and  those  who  were  unable  to  perform 
the  services  could  not  expect  to  enjoy  the  benefits  (c?) . 
The  feudal  origin  of  our  laws  of  descent  will  not,  how- 
ever, afford  a  complete  explanation  of  this  preference ; 
for  such  lands  as  continued  descendible  after  the  Saxon 
custom  of  equal  division,  and  not  according  to  the 
Norman  and  feudal  law  of  primogeniture,  were  equally 
subject  to  the  preference  of  males  to  females,  and  de- 
scended in  the  first  place  exclusively  to  the  sons,  who 
divided  the  inheritance  between  them,  leaving  nothing 
at  all  to  their  sisters.  The  true  reason  of  the  prefer- 
ence appears  to  lie  in  the  degraded  position  in  society, 
which,  in  ancient  times,  was  held  by  females ;  a  posi- 
tion arising  from  their  deficiency  in  that  kind  of  might, 
which  then  too  frequently  made  the  right.  The  rights 
given  by  the  common  law  to  a  husband  over  his  wife's 
property  (rights  in  modern  times  generally  controlled 
by  proper  settlements  previous  to  marriage,  and  now 
abolished)  show  the  state  of  dependence  to  which,  in 
ancient  times,  women  must  have  been  reduced  {e) .  The  Preference  of 
preference  of  males  to  females  has  been  left  untouched  females  still 
by  the  recent  Act  for  the  amendment  of  the  law  of  continued, 
descents ;  and  the  father  and  all  his  most  distant 
relatives  have  priority  over  the  mother  of  the  purchaser : 
she  cannot  succeed  as  his  heir  until  all  the  paternal 
ancestors  of  the  purchaser,  both  male  and  female,  and 
their  respective  families,  have  been  exhausted.  The 
father,  as  the  nearest  male  lineal  ancestor,  of  course 
stands  first,  supposing  the  issue  of  the  purchaser  to  have 
failed.  If  the  father  should  be  dead,  his  eldest  son, 
being  the  brother  of  the  purchaser,  will  succeed  as  heir 
in  the  place  of  his  father,  according  to  the  foui'th  rule ; 

{d)  2  Black.  Com.  214.  rersonal  Property,  570—674,  59.5, 

(e)  See    post,    the   chapter   on       50G,  12th  ed. 
Husband  and  Wife  ;  Williams  on 
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unless  ho  bo  of  tlio  half  blood  to  the  purcliaser,  wbieli 
caso  is  provided  for  by  tbo  next  rule,  wliich  is  : — 

Rule  7.  7.  That  a  kinsman  of  the  half  blood  shall  be  capable 

of  being  heir  ;  and  that  such  kinsman  shall  inherit  next 
after  a  kinsman  in  the  same  degree  of  the  whole  blood, 
and  after  the  issue  of  sucli  kinsman  when  the  common 
ancestor  is  a  male  (./),  and  next  after  the  common  an- 
cestor, when  such  ancestor  is  a  female.     This  introduc- 
tion of  the  half  blood  is  also  a  new  regulation ;  and, 
like  the  introduction  of  the  father  and  other  lineal  an- 
cestors, it  is  certainly  an  improvement  on  the  old  law, 
which  had  no  other  reason  in  its  favour  than  the  feudal 
maxims,  or  rather  fictions,  on  which  it  was  founded  {g). 
By  the  old  law  Bv  the  old  law,  a  relative  of  the  purchaser  of  the  half 
coiild^uot  °°    blood,  that  is,  a  relative  connected  by  one  only,  and 
iiihcrit.  jjot  by  both  of  the  parents,  or  other  ancestors,  could 

not  possibly  be  heir  ;  a  half  brother,  for  instance,  could 
never  enjoy  that  right  which  a  cousin  of  the  whole 
blood,  though  ever  so  distant,  might  claim  in  his  proper 
turn.  The  exclusion  of  the  half  blood  was  accounted 
for  in  a  manner  similar  to  that  by  which  the  exclusion 
of  all  lineal  ancestors  was  explained ;  but  a  return  to 
practical  justice  may  well  compensate  a  breach  in  a 
beautiful  theory.  Eelatives  of  the  half  blood  now  take 
their  proper  and  natural  place  in  the  order  of  descent. 
The  position  of  the  half  blood  next  after  the  common 
ancestor,  when  such  ancestor  is  a  female,  is  rather  a 
result  of  the  sixth  rule,  than,  an  additional  independent 
regulation,  as  will  appear  hereafter. 

EuleS.  8.  The  eighth  rule  is,  that  in  the  admission  of  female 

paternal  ancestors,  the  mother  of  the  more  remote  male 
paternal  ancestor,  and  her  heirs,  shall  be  preferred  to 

(/)  Stat.  3  &  4  Will.  IV.  o.  106,  {g)  2  Black.  Com.  228. 

s.  9. 
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the  motlier  of  a  less  remote  male  paternal  ancestor,  and 
her  heu's  ;  and,  in  the  admission  of  female  maternal  an- 
cestors, the  mother  of  the  more  remote  male  maternal 
ancestor,  and  her  heirs,  shall  be  preferred  to  the  mother 
of  a  less  remote  male  maternal  ancestor,  and  her 
heirs  (/i).  The  eighth  rule  is  a  settlement  of  a  point  in 
distant  heirships,  which  very  seldom  occui's,  but  which 
has  been  the  subject  of  a  vast  deal  of  learned  contro- 
versy. The  opinion  of  Blackstone  (/)  and  "Watkins  (/) 
is  now  declared  to  be  the  law. 

9.  A  further  rule  of  descent  has  now  been  introduced  Eule  9. 
by  a  recent  statute  (/.■),  which  enacts  that,  where  there  ■ 
shall  be  a  total  failure  of  heirs  of  the  purchaser,  or 
where  any  land  shall  be  descendible  as  if  an  ancestor 
had  been  the  piu-chaser  thereof,  and  there  shall  be  a 
total  failure  of  the  heii's  of  such  ancestor,  then  and  in 
every  such  case  the  land  shall  descend,  and  the  descent 
shall  thenceforth  be  traced,  from  the  person  last  entitled 
to  the  land,  as  if  he  had  been  the  purchaser  thereof. 
This  enactment  provides  for  such  a  case  as  the  follow- 
ing. A  purchaser  of  lands  may  die  intestate,  lea^dng 
an  only  son  and  no  other  relations.  On  the  death  of 
the  son  intestate  there  will  be  a  total  failure  of  the  heirs 
of  the  pm'chaser  ;  and  previously  to  this  enactment  the 
land  would  have  escheated  to  the  lord  of  the  fee,  as 
explained  in  the  next  chapter.  But  now,  although 
there  be  no  relations  of  the  son  on  his  father's  side,  yet 
he  may  have  relations  on  the  part  of  his  mother,  or  his 
mother  may  herself  be  living  :  and  these  persons,  who 
were  before  totally  excluded,  are  now  admitted  in  the 
order  mentioned  in  the  sixth  rule. 

(A)  Stat.  3  &  4  Wm.  IV.  o.  106,  (i)  2  Black.  Com.  238. 

8.  8.     See  Greaves  v.  Greenwood,  [j)  Watkins  on  Descents,  130 

21  W.  R.  926;  45  L.  J.,  Ex.  Div.  (146  ot  seq.  4th  ed.). 

795 ;  affinned  by  Court  f.f  Ap-  {/c)  Stat.  22  &  23  Vict.  c.  35, 

peal,  L.  R.,  2  Ex.  Div.  289.  bs.  19,  20. 
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Explanation         Tlio  rulos  of  dcscent  aboTO  given  will  be  better  ap- 
of  the  table,     pj-ehended  by  a  reference  to  tlie  accompanying  table, 
taken,  with  a  little  modification,  from  Mr.  Watkins's 
Essay  on  the  Law  of  Descents.      In  this  table,  Ben- 
jamin Brown  is  the  pm'chaser,  from  whom  the  descent 
Descent  to  the  is  to  be  traced.     On  his  death  intestate,  the  lands  will 
i^ue.^°  accordingly  descend  first  to  his  eldest  son,  by  Ann  Lee, 

William  BrowTi ;  and  from  him  (2ndly)  to  Iiis  eldest 
son,  by  Sarah  Watts,  Isaac  Brown.  Isaac  dying  with- 
out issue  we  must  now  seek  the  heir  of  the  purc/taser, 
and  not  the  heir  of  Isaac.  William,  the  eldest  son  of 
the  purchaser,  is  dead;  but  William  may  have  had 
other  descendants,  besides  Isaac  his  eldest  son  ;  and,  by 
the  fourth  rule,  all  the  lineal  descendants  in  infinitum 
of  every  person  deceased  shall  represent  their  ancestor. 
We  find  accordingly  that  William  had  a  daughter  Lucy 
by  his  first  wife,  and  also  a  second  son,  Greorge,  by 
Mary  Wood,  his  second  wife.  But  the  son  Greorge, 
though  younger  than  his  half  sister  Lucy,  yet  being  a 
male,  shall  be  preferred  according  to  the  second  rule ; 
and  he  is  therefore  (3rdly)  the  next  heir.  Had  Isaac 
been  the  purchaser,  the  case  woidd  have  been  different ; 
for,  his  half  brother  George  would  then  have  been  post- 
poned, in  favour  of  his  sister  Lucy  of  the  whole  blood, 
according  to  the  seventh  rule.  But  now  Benjamin  is 
the  purchaser,  and  both  Isaac  and  Greorge  are  equally 
his  grandchildi'en.  George  dying  without  issue,  we 
must  again  seek  the  heir  of  his  grandfather  Benjamin, 
who  now  is  imdeniably  (4thly)  Lucy,  she  being  the  re- 
maining descendant  of  his  eldest  son.  Lucy  dying  like- 
wise without  issue,  her  father's  issue  become  extinct; 
and  we  must  still  inquire  for  the  heir  of  Benjamin 
BrowTi  the  purchaser,  whom  we  now  find  to  be  (othly) 
John  Bro-vNTi,  his  only  son  by  his  second  wife.  The 
land  then  descends  from  John  to  (6thly)  his  eldest  son 
Edmund,  and  from  Edmund  (Tthly)  to  his  only  son 
James.      James   dying  without  issue,  we  must   once 
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more  seek  the  heir  of  the  purchaser,  whom  we  find 
among  the  yet  Imng  issue  of  John.  John  leaving  a 
daughter  by  his  first  wife,  and  a  son  and  a  daughter  by 
his  second  wife,  the  lands  descend  (8thly)  to  Henry  his 
son  by  Frances  Wilson,  as  being  of  the  male  sex ;  but 
he  dying  without  issue,  we  again  seek  the  heir  of  Ben- 
jamin, and  find  that  John  left  two  daughters,  but  by 
different  wives ;  these  daughters,  being  in  the  same 
degree  and  both  equally  the  children  of  their  common 
father  whom  they  represent,  shall  succeed  (9thly)  in 
equal  shares.  One  of  these  daughters  djang  without 
issue  in  the  lifetime  of  the  other,  the  other  shall  then 
succeed  to  the  whole  as  the  only  issue  of  her  father. 
But  the  surviving  sister  dying  also  without  issue,  we 
still  pursue  our  old  inquiry,  and  seek  again  for  the  heir 
of  Benjamin  Brown  the  purchaser. 

The  issue  of  the  sons  of  the  purchaser  is  now  extinct ;  Descent  to  the 
and,  as  he  left  two  daughters,  Susannah  and  Catherine,  the^purchaser 
by  different  wives,  we  shall  find,  by  the  second  and  ?^<i  t^eir 
third  rules,  that  they  next  inherit  (lOthly)  in  equal 
shares  as  heirs  to  him.  Catherine  Brown,  one  of  the 
daughters,  now  marries  Charles  Smith,  and  dies,  in  the 
lifetime  of  her  sister  Susannah,  leaving  one  son  John. 
The  half  share  of  Catherine  must  then  descend  to  the 
next  heu'  of  her  father  Benjamin,  the  purchaser.  The 
next  heirs  of  Benjamin  Brown,  after  the  decease  of 
Catherine,  are  evidently  Susannah  Brown  and  John 
Smith,  the  son  of  Catherine.  And  in  the  first  edition 
of  the  present  work  it  was  stated  that  the  half  share 
of  Catherine  would,  on  her  decease,  descend  to  them. 
This  opinion  has  been  very  generally  entertained  (/). 
On  further  research,  however,  the  author  inclined  to 
the  opinion  that  the  share  of  Catherine  would,  on  lier 
decease,  descend  entirely  to  her  son  (llthly)  by  right 

(1)  23  Law  Mag.  279;  1  Ilayos'H       wood'H  ConvoyaiiciD;^-,  by  Sweet, 
Conv.  313  ;  1  Jarman  &  Bythe-       139. 
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of  representation;  and  that,  as  respects  his  mother's 
share,  he  and  he  only  is  the  right  heir  of  the  purchaser. 
The  reasoning  which  led  the  author  to  this  conclusion 
will  he  found  in  the  Appendix  {m).  This  point  is  now 
estahlished  by  judicial  decision  {n). 

Descent  to  the  If  Susannah  Brown  and  John  Smith  should  die 
purchaser,  "^Wtliout  issue,  the  descendants  of  the  purchaser  will 
and  his  issue.  tXien  have  become  extinct ;  and  Joseph  Brown,  the 
father  of  tlie  pui'chaser,  will  then  (12thly),  if  living, 
be  his  heir  by  the  fifth  and  sixth  rules.  Bridget,  the 
sister  of  the  purchaser,  then  succeeds  (ISthly),  as  repre- 
senting her  father,  in  preference  to  her  half  brother 
Timothy,  who  is  only  of  the  half  blood  to  the  piu'chaser, 
and  is  accordingly  postponed  to  his  sister  by  the  seventh 
rule.  But  next  to  Bridget  is  Timothy  (14thly)  by  the 
same  rule,  Bridget  being  supposed  to  leave  no  issue. 

Descent  to  the       On  the  decease  of  Timothy  without  issue,  all  the 
malepatonial   ^legcendants  of  the  father  will  have  failed,  and  the  in- 

ancestors  oi  ' 

the  purchaser  heritauce  will  next  pass  to  Philip  Brown  (lothly),  the 
issue.  paternal  grandfather  of  the  pui'chaser.     But  the  grand- 

father being  dead,  we  must  next  exhaust  his  issue,  who 
stand  in  his  place,  and  we  find  that  he  had  another  son, 
Thomas  (IGthly),  who  accordingly  is  the  next  heir; 
and,  on  his  decease  without  issue,  Stephen  Brown 
(ITthly),  though  of  the  half  blood  to  the  piu-chaser,  Avill 
inherit,  by  the  seventh  rule,  next  after  Thomas,  a  kins- 
man in  the  same  degree  of  the  whole  blood.  Stephen 
Brown  dying  without  issue,  the  descendants  of  the 
grandfather  are  exhausted;  and  we  must  accordingly 
still  keep,  according  to  the  sixth  rule,  in  the  male 
paternal  line,  and  seek  the  paternal  great  grandfather 

(wj)  See  Appendix  (B.).  Zcicin,    C.    P.,    21    Nov.    1874, 

(«)  Cooper  V.  France,  V.-C.  E.,  stated  in  the  Author's  Lectures 

14   Jut.    214 ;    19   Law   Joum.  on  the  Seisin  of  the  Freehold, 

(N.  S.)  Chancery,  313 ;  Zeicin  v.  Lecture  VI.,  p.  81. 
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of  the  purchaser,  who  is  (ISthly)  Eobert  Brown ;  and 
vrho  is  represented,  on  his  decease,  by  (19thly)  Daniel 
Brown,  his  son.  After  Daniel  and  his  issue  follow,  by 
the  same  rule,  Edward  (20thly)  and  his  issue  (21stly) 
Abraham. 

All  the  male  paternal  ancestors  of  the  purchaser,  and  Descent  to  the 
their  descendants,  ai-e  now   supposed   to  have  failed ;  ^^^'^^^  pater- 

'  ■•■■'•  '  nal  ancestors 

and  by  the  sixth  rule,  the  female  paternal  ancestors  and  their 
and  their  heirs  are  next  admitted.  By  the  eighth  rule, 
in  the  admission  of  the  female  paternal  ancestors,  the 
mother  of  the  more  remote  male  paternal  ancestor,  and 
her  heirs,  shall  be  preferred  to  the  mother  of  a  less 
remote  male  paternal  ancestor  and  her  heirs.  Barbara 
Finch  (22ndly),  and  her  heii'S,  have  therefore  priority 
both  over  Margaret  Pain  and  her  heirs,  and  Esther 
Pitt  and  her  heirs ;  Barbara  Finch  being  the  mother  of 
a  more  remote  male  paternal  ancestor  than  either  Mar- 
garet Pain  or  Esther  Pitt.  Barbara  Finch  being  dead, 
her  heu's  succeed  her ;  s/tc  therefore  must  now  be  re- 
garded as  the  stock  of  descent,  and  her  heirs  will  be 
the  right  heirs  of  Benjamin  Brown  the  purchaser.  In 
seeking  for  her  heirs  inquiry  must  first  be  made  for  her 
issue ;  now  her  issue  by  Edward  Brown  has  already 
been  exhausted  in  seeking  for  his  descendants  ;  but  she 
might  have  had  issue  by  another  husband ;  and  such 
issue  (2ordly)  -will  accordingly  next  succeed.  These  Half  blood  to 
issue  are  evidently  of  the  half  blood  to  the  purchaser.  ^\^e?e  tfe''''''' 
But  they  are  the  right  heirs  of  Barbara  Finch ;  and  common  an- 
they  are  accordingly  entitled  to  succeed  next  after  her,  female, 
without  the  aid  they  might  derive  from  the  position 
expressly  assigned  to  them  by  the  seventh  iTile.  The 
common  ancestor  of  the  purchaser  and  of  the  issue  is 
Barbara  Finch,  a  female  ;  and,  by  the  united  operation 
of  the  other  rules,  these  issue  of  the  half  blood  succeed 
next  after  the  common  ancestor.  The  latter  part  of  the 
seventh  rule  is,  therefore,  explanatory  only,  and  not 


aucestors. 
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absolutely  necessary  (o).  In  default  of  issue  of  Barbara 
Finch,  tlio  lands  will  descend  to  her  father  Isaac  Finch 
(24thly),  and  then  to  his  issue  (25thly),  as  representing 
him.  If  neither  Barbara  Finch,  nor  any  of  her  heirs, 
can  be  found,  Margaret  Bain  (2Gthly),  or  her  heirs,  will 
be  next  entitled,  Margaret  Bain  being  the  mother  of  a 
more  remote  male  paternal  ancestor  than  Esther  1  *itt ; 
but  next  to  Margaret  Bain  and  lier  heirs  will  be  Esther 
Bitt  (27th ly),  or  her  heirs,  thus  closing  the  list  of  female 
pat(>rnal  ancestors. 

Descent  to  tlie  Next  to  the  female  paternal  ancestors  and  their  heirs 
Tunhascr  .and  ^omes  the  mother  of  the  purchaser,  Elizabeth  AVebb, 
the  niaternal  (28thly)  (supposing  her  to  be  alive),  with  respect  to 
whom  the  same  process  is  to  be  pursued  as  has  before 
been  gone  over  with  respect  to  Joseph  Brown,  the  pur- 
chaser's father.  On  her  death,  her  issue  by  John  Jones 
(29thly)  will  accordingly  next  succeed,  as  representing 
her,  by  the  foui'th  rule,  agreeably  to  the  declaration  as 
to  the  place  of  the  half  blood  contained  in  the  seventh 
rule.  Such  issue  becoming  extinct,  the  nearest  male 
maternal  ancestor  is  the  purchaser's  maternal  grand- 
father, William  "Webb  (30thly),  whose  issue  (31stly) 
will  be  entitled  to  succeed  him.  Such  issue  failing,  the 
whole  line  of  male  maternal  ancestors  and  their  descen- 
dants must  be  exhausted,  by  the  sixth  rule,  before  any 
of  the  female  maternal  ancestors,  or  their  heirs,  can  find 
admission ;  and  when  the  female  maternal  ancestors  are 
resorted  to,  the  mother  of  the  more  remote  male  ma- 
ternal ancestor,  and  her  heirs,  is  to  be  preferred,  by  the 
eighth  rule,  to  the  mother  of  the  less  remote  male 
maternal  ancestor,  and  her  heirs.  The  course  to  be 
taken  is,  accordingly,  precisely  the  same  as  in  pursuing 
the  descent  through  the  paternal  ancestors  of  the  pur- 
chaser.    In  the  present  table,  therefore,  Harriet  Tibbs 

{o)  See  Jarman  &  Bythewood's  Conveyancing,  by  Sweet,  vol.  i.  146, 
note  {a). 
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(32uclly),  the  maternal  grandmother  of  the  purchaser, 
is  the  person  next  entitled,  no  claimants  aj^pearing 
whose  title  is  preferable ;  and,  should  she  be  dead,  her 
heirs  will  be  entitled  next  after  her.  On  the  failure  of 
the  heirs  of  the  piu'chaser,  the  person  last  entitled  is,  as 
we  have  seen  {p),  to  be  substituted  in  his  place,  and  the 
same  com-se  of  investigation  is  again  to  be  pursued  with 
respect  to  the  person  last  entitled  as  has  already  been 
pointed  out  with  respect  to  the  last  purchaser. 

It  should  be  carefully  borne  in  mind,  that  the  above-  Rules  of  de- 
mentioned  rules  of  descent  apply  exclusively  to  estates  ^°^^*  *^°  ^°*_ 
in  land,  and  to  that  kind  of  property  which  is  denomi-  sonal  estate. 
nated  real,  and  have  no  application  to  money  or  other 
personal  estate,  which  is  distributed  on  intestacy  in  a 
manner  which  the  reader  will  find  explained  in  the 
author's  treatise  on  the  law  of  personal  property  {q) . 

An  exception  to  the  law  of  descent  was  made  by  On  death  of  a 

the  Land  Transfer  Act,  1875  (r),  which  enacted  is)  that  intestate  tlTc 

upon  the  death  of  a  bare  trustee  intestate  as  to  any  cor-  hereditaments 

poreal  or  incorporeal  hereditament  of  which  such  trustee  legal  personal 

was  seised  in  fee  simple,  such  hereditament  should  vest,  ^epresenta- 
.  •*•     '  '   tive. 

like  a  chattel  real,  in  the  legal  personal  representative 
from  time  to  time  of  such  trustee  ;  but  this  enactment 
did  not  apply  to  lands  registered  under  the  Land 
Transfer  Act.  A  bare  trustee  may,  perhaps,  be  defined  A  bare  trus- 
as  a  person  who  has  no  beneficial  interest  in  the  pro-  ^^^' 
perty  of  which  he  is  seised  nor  any  active  duty  to  per- 
form in  respect  of  it  {t). 

{p)  Ante,  p.  135.  See     Williams's     Conveyancing' 

{q)  Page  419,    11th  ed. ;  557,  Statutes,  17,  IS. 

12th  ed.  (s)  Sect.  48. 

(>•)  Stat.  38  &  39  Vict.  c.  87,  (0  See  Christie  v.   Ovingto»,   1 

which   commenced  Ist  January,  Ch.  D.  279,  and  post,  the  chapter 

1876,  repealing  stat.  37  &  38  Vict.  on  Uses  and  Trusts;  Morgan  v. 

c.  78,   H.  5,   passed  7th  August,  SwanscaUrlan  Sanitary  Authoritij, 

1874,  whichwastothc  sumo  effect,  9  Ch.  D.  582;  Williams's  Cou- 

omittmg  the  word  "intestate."  voyancijig  Statutes,  19,  57. 
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Descent  of 
real  estate 
vested  in  sole 
trustee  or 
morts'ap'eo. 


The  above  enactment  was  repealed  as  to  cases  of 
death  occurring  after  the  31st  December,  1881,  by  the 
Conveyancing  and  Law  of  Property  Act,  1881  (?/). 
This  Act  provides  a  new  rule  for  the  descent  of  real 
estate  vested  in  a  sole  trustee  or  mortgagee  who  may 
die  after  the  above  date.  It  enacts  (.r) ,  that  where  an 
estate  or  interest  of  inheritance,  or  limited  to  the  heir 
as  special  occupant,  in  any  tenements  or  hereditaments, 
corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by 
way  of  mortgage,  in  any  person  solely,  the  same  shall 
on  his  death,  notwithstanding  any  testamentary  dis- 
position, devolve  to  and  become  vested  in  his  personal 
representatives  or  representative  from  time  to  time,  in 
like  manner  as  if  the  same  were  a  chattel  real  vesting  in 
them  or  him  (y). 


Order  for  In   connection   with  the  subject  of  the  descent   of 

tion^ki^  ^  '  ^®^1  estate,  it  may  be  mentioned  that,  when  an  order 
bankruptcy  of  ig  made  under  the  Bankruptcy  Act,  1883  (z),  for  the 
debtor's  administration  in  bankruptcy   of   a   deceased  debtor's 

estate.  estate  {((),  the  property  {b)  of  the  debtor  vests  in  the 

official  receiver  of  the  Court  {c)  as  trustee  thereof,  who 
is  then  empowered  to  realize  the  same  by  sale  or  other- 
wise, and  distribute  the  proceeds  among  the  creditors 
of  the  deceased  {d) . 


(«)  Stat.  44  &  45  Vict.  c.  41, 
B.  30,  sub-ss.  2,  3. 

{x)  Sect.  30,  sub-ss.  1,  3. 

(y)  As  to  the  effect  of  this  en- 
actment, see  "Williams's  Convey- 
ancing' Statutes,  170—176  ;  He 
Filling's  Trusts,  26  Oh.  D.  432. 


(s)  Stat.  46  &  47  Vict.  c.  52, 
s.  125 ;  Williams  on  Personal 
Property,  282—285,  12th  ed. 

(«)  See  ante,  ji.  107. 

{h)  See  "Williams  on  Personal 
Property,  232—234,  12th  ed. 

{c)  See  Ibid.  217. 

{(J)  See  Ibid.  239,  246,  283. 
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CHAPTER  Y. 

OF    THE    TE^IURE    OF    AN    ESTATE    IN    FEE    SIMPLE. 

The  most  familiar  instance  of  a  tenure  is  given  by  a  A  lease  for 
common  lease  of  a  house  or  land  for  a  term  of  years ;  ^ 
in  this  ease  the  person  letting  is  still  called  the  land- 
lord, and  the  person  to  whom  the  premises  are  let  is 
the  tenant ;  the  terms  of  the  tenure  are  according  to  the 
agreement  of    the  parties,  the  rent  being  usually  the 
chief  item,  and  the  rest  of  the  terms  of  tenure  being 
contained  in  the  covenants  of  the  lease ;  but,  if  no  rent 
should  be  paid,  the   relation  of   landlord  and  tenant 
would  still  subsist,  though  of  course  not  with  the  same 
advantage  to  the  landlord.      This,  however,  is   not  a 
freehold  tenure ;  the  lessee  has  only  a  chattel  interest, 
as  has  been  before  observed  {a)  ;  but  it  may  serve  to 
explain  tenures  of  a  freehold  kind,  which  are  not  so 
familiar,  though  equally  important.     So,  when  a  lease  A  lease  for 
of  lands   is    made    to    a  man   for  his  life,  the  lessee     ^' 
becomes  tenant  to  the  lessor  {b) ,  although  no  rent  may 
be   reserved;  here  again  a  tenure  is  created   by  the 
transaction,  dming  the  life  of  the  lessee,  and  the  terms 
of  the  tenure  depend  on  the  agreement  of  the  parties. 
So,  if  a  gift  of  land  should  be  made  to  a  man  and  the  A  gift  in  tail. 
hein  of  hia  hodij,  the  donee  in  tail,  as  he  is  called,  and 
his  issue,  would  be  the  tenants  of  the  donor  as  long  as 
the  entail  lasted  (c),  and  a  freehold  teniu-e  would  thus 
be  created. 

But  if  a  gift  should  be  made  to  a  man  and  his  heirs,  Fco  simple, 
or  for  an  estate  in  fee  simple,  it  would  not  now  be  lawful 

(a)  Ante,  p.  11.  (c)  Litt.    s.    19;    Eatchen    ou 

(i)  Litt.  8.  132;  Gilb.  Tenures,       Courts,  410;  Watk.  Desc.  p.  4, 
90.  n.  (w) ;  pp.  11,  12  (4tli  cd.). 
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for  the  parties  to  create  a  tenure  between  themselves, 
Statute  of  as  in  the  case  of  a  gift  for  life,  or  in  tail.  For  by  the 
Quia  emptores.  gtatute  of  Quid  cDipforcs  {(I),  we  have  seen  that  it  was 
enacted,  that  from  thenceforth  it  should  be  lawful  for 
every  free  man  to  sell,  at  his  own  pleasure,  his  lands 
or  tenements,  or  part  thereof,  so  nevertheless  that  the 
feoffee,  or  purchaser,  should  hold  the  same  lands  or 
tenements  of  the  same  chief  lord  of  the  fee,  and  by  the 
same  services  and  customs  as  his  feoffor,  the  seller, 
held  them  before.  The  giver  or  seller  of  an  estate  in 
fee  simple  is  then  himself  but  a  tenant,  with  liberty 
of  putting  another  in  his  own  place.  He  may  have 
under  him  a  tenant  for  years,  or  a  tenant  for  life,  or 
even  a  tenant  in  tail,  but  he  cannot  now,  by  any  kind 
of  convej^ance,  place  under  himself  a  tenant  of  an  estate 
in  fee  simple.  The  statute  of  Quia  cmpforcs  now  for- 
bids any  one  from  making  himself  the  lord  of  such  an 
estate ;  all  he  can  do  is  to  transfer  his  own  tenancy ; 
and  the  purchaser  of  an  estate  in  fee  simple  must  hold 
his  estate  of  the  same  chief  lord  of  the  fee,  as  the  seller 
held  before  him.  The  introduction  of  this  doctrine  of 
tenures  has  been  already  noticed  (e),  and  it  still  pre- 
vails throughout  the  kingdom ;  for  it  is  a  fundamental 
rule,  that  all  the  lands  within  this  realm  w'cre  origi- 
nally derived  from  the  crown  (either  by  express  grant 
Queen  is  lady  or  tacit  intendment  of  law),  and  therefore  the  Queen 
is  sovereign  lady  or  lady  paramount,  either  mediate  or 
immediate,  of  all  and  every  parcel  of  land  within  the 
realm  (/). 

Principle  in-        As  wc  havc  secu  (f/),  this  first  principle  of  feudal 

wmiaml^     tenure  seems  to  have  been  practically  introduced  into 

English  law  by  William  the  Conqueror.     Under  the 

(f^)  18  Edw.  I.  c.  1,  ante,  p.  85.  (/)  Co.  Litt.  65  a,  93  a  ;  Tear 

(c)  Ante,  pp.  2,  3,  and  note  {q)       Book,  M.   24   Edw.   III.   Co  b, 
to  p.  5.  pi.  60. 

(ff)  Ante,  note  {q)  to  p.  5. 
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grants  and  re-grants  of  great  landed  estates  made  by 
him  to  his  own  followers  or  to  the  former  owners,  the 
grantees  became  the  king's  tenants  in  capite  or  in  chief.  Tenants  in 
The  law  of  teniu-e  thus  took  root  in  our  own  country,  ^'^^*^^- 
and  in  the  coiu'se  of  a  century  developed  into  a  com- 
plete system.  We  have  also  noticed  {h)  that  the  estates 
held  directly  of  the  king  and  those  held  of  his  tenants 
were  early  recognized  as  hereditary  ;  and  that,  while  the 
alienation  of  estates  soon  began  to  prevail,  the  form  of 
alienation  generally  adopted  was  that  of  subinfeuda- 
tion (/).  By  these  means  the  estates  of  the  tenants 
in  capite  were  divided  among  various  under-tenants, 
who  again  made  grants  of  land  to  be  held  of  them- 
selves. Thus,  in  early  times  after  the  conquest,  the 
rents,  services  and  other  incidents  of  the  tenure  of 
estates  in  fee  simple  were  matters  of  much  variety, 
depending  as  they  did  on  the  mutual  agreements  which, 
previously  to  the  Statute  of  Quia  Emptores^  the  various 
lords  and  tenants  made  with  each  other;  though  still 
they  had  their  general  laws,  governing  such  cases  as 
were  not  expressly  provided  for  (/i-).  The  present  in- 
cidents of  the  tenure  of  an  estate  in  fee  simple  can  only 
be  explained  by  a  reference  to  the  methods  of  dealing 
with  land  which  were  in  use  during  the  two  centuries 
next  after  the  conquest.  And  in  order  to  apprehend 
clearly  what  these  dealings  were,  we  must  again  advert 
to  the  early  distinction  between  a  free  holding  of  land 
and  a  holding  of  land  in  villenage-(/).  We  gather  The  Domes- 
from  the  Domesday  survey,  taken  towards  the  end  of  ^^  sm-vcy. 
the  Conqueror's  reign,  that  in  each  county  large  tracts 
of  land  belonged  to  the  king  or  were  held  by  his 
tenants  in  capite.  The  tenant  in  capite  was  sometimes 
an  ecclesiastical  corporation,  such  as  Battle  Abbey  or 
St.  Paul's  Cliurch,  sometimes  a  great  noble  or  other 

(A)  Ante,  note  (f)  top.  21.  ■  (A)  Bract,    c.    19,    fol.    48   b; 

(t)  Ante,  pp.  oO — 62.  Britton,  c.  66. 

(/)  Seo  ante,  p.  28. 
M'.K.]'.  \, 
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Materia. 
Villa. 

Villani. 

Bordarii ;  co 
tarii ;  serv't. 

Lord's  de- 
mesne. 


layman.  Eacli  tract  of  land  of  the  king  or  his  tenant 
in  capite  is  described  in  detail  in  Domesday  book ;  and 
is  generally  found  to  consist  of  several  holdings  which 
are  often  called  maneria,  manors,  and  are  sometimes 
spoken  of  as  vilhe,  vills  or  towns.  It  is  generally  stated, 
with  regard  to  each  of  such  holdings,  that  there  arc  so 
many  villani  (tn),  or  holders  of  land  in  villenage,  so 
many  bordarii  or  cotarii,  that  is,  cottiers,  and  so  many 
scrvi  or  slaves.  Sometimes  the  extent  of  the  holding  of 
the  villamis  is  specified.  And  it  is  sometimes  mentioned 
that  so  much  land  pertains  to  the  demesne  of  the  holder 
of  the  manor  (>/).  Now  it  appears  that  the  estate  or 
holding  which  is  in  Domesday  described  as  mancrium^ 
or  villa,  was  a  village  together  with  a  parcel  of  land, 
which  was  cultivated  upon  the  common  field  system 
of  husbandry  by  the  villani,  or  members  of  the  village 
community  (o).  Each  villanm  had  a  house  and  a 
certain  quantity  of  arable  land,  which  lay  in  scattered 
strips  in  the  common  fields  of  the  vill,  of  which  there 
were  generally  three.  Besides  arable  land,  the  vill 
usually  contained  meadow  land,  also  held  in  strips  by 
the  villani,  but  commonable  according  to  the  regulations 
of  the  community  during  certain  seasons  of  the 
year  (7.*).  In  the  demesne  of  the  holder  of  the  mane- 
riuni  there  was  usually  a  mansion,  or  manor-house, 
for  the  occupation  of  himself  or  his  bailiff,  and  a  certain 
quantity  of  arable  and  meadow  land,  also  in  scattered 
strips.  Sometimes  the  cottiers  held  a  few  strips  of 
arable  land  besides  their  cottages.  The  barren  lands 
which  adjoined  formed  the  wastes  of  the  vill  or  manor, 
over  which  the  cattle  of  the  various  tenants  were  allowed 
to  roam  in  search  of  pasture  {q).     In  early  times  after 


(ot)  See  Co.  Litt.  5  b. 

(«)  See  especially  the  survey  of 
Middlesex;  Domesday,  i.,  127 — 
130. 

(0)  Seebohm,  English  Village 
Community,    Ch.    I. — III.  ;    see 


also  Williams  on  Commons,  39 — 
56,  G6— 70. 

{p)  See  Williams  ou  Commons, 
79,  84,  90. 

{q)  In  the  case  of  Lord  Bun- 
raven  V.  LleiveU>j)>,  15  Q.  B.  791, 
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the  conquest,  the  viUanus  appears  to  have  generally  held 
his  land  by  performing  services,  which  were  then 
regarded  as  servile  ;  such  as  ploughing  the  lord's 
land,  and  doing  other  field  labour  for  the  lord.  The 
amount  of  work  and  payments,  which  could  be  required 
from  a  viUanus,  as  his  services,  were  regulated  by 
custom.  As  time  went  on,  the  labour-service  was  often 
commuted  into  a  money  pajTuent  (>-).  Tenure  in 
villenage  was  the  origin  of  copyhold  tenure,  of  which 
more  hereafter  (s) .  We  have  mentioned  it  here  in  order 
to  point  out  that,  at  the  time  of  the  Domesday  survey, 
the  most  important  kind  of  free  holding  was  a  manerium 
or  agricultural  estate  {t) . 

As  the  law  of  feudal  tenure  by  military  service  grew 
up  in  England,  the  estates  of  the  king's  tenants  in 
capite  and  the  maneria,  which  they  contained,  became 
generally  subject  thereto.  By  grants  and  subinfeuda- 
tion divers  sub-manors  and  smaller  estates  were  created, 
and  new  holdings  were  made  by  reclamation  of  waste 
lands  (?<).  Thus  arose  the  estates,  which  we  now  call  Manors, 
manors,  every  one  of  which  is  of  a  date  prior  to  the 
Statute  of  Quia  Emptores  (,r),  except,  perhaps,  some 
which  may  have  been  created  by  the  king's  tenants 
in  capite  with  licence  from  the  crown  {y) .     But,  besides 

the  Court  of  Exchequer  Chamber  (0  Observe  also  that  the  early 

held  that  there  was  no  general  leases  for  a  life  or  lives  granted 

common  law  right  of  tenants  of  of  church  lands  (see  ante,  p.  21, 

a  manor  to  common  on  the  waste.  n. '  {c) )  were  generally  leases  of 

But,  in  the   humble   opinion   of  maneria ;    see  Domesday   of   St. 

the  author,  the  authorities  cited  Paul's,  122  et  seq.  ;  BoldonBook, 

by  the  Court,  tend  to  the  oppo-  Domesday,  vol.  iii.  p.  565. 

site  conclusion.    Tlie  reasons  for  (?<).See  Heame's  Liber  Niger 

thLs   opinion  vsdll    be    found  in  Scacarii,  vol.  i. ;  Hundred  Rolls, 

Appendix  C.  temp.  Edw.  I.  ;  Bracton,  lib.  v. 

(/•)  Seebohm,  EngUsh  Village  c.    28,  fol.  434  ;   Fleta,   lib.   iv. 

Community,  Ch.  II.  sects.  5 — 12,  c.  15,  §  9. 

pp.  40—81.  (x)  18  Edw.  I.  c.  1. 

(»)  Post,  Part  III.  (y)  1   Watk.    Cop.    15;    ante, 

p.  85. 

1.2 
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Ziber  soche 
tnannns. 


the  manen'd  of  the  great  landowners  and  their  under- 
tenants by  subinfeudation,  there  was  another  kind  oifree 
holding,  which,  at  the  time  of  the  Domesday  survey,  was 
almost  entirely  confined  to  the  north-eastern  counties  (;:), 
but  by  the  time  of  Edward  I.  is  ascertained  to  have  ex- 
tended to  the  Midland  counties  {a) ;  and  which  seems  to 
have  steadily  increased  and  spread.  This  was  the  holding 
of  the  Jiber  sochemannus  or  lihcr  foiois,  the  free  man,  who 
held  his  land  by  fixed  agricultural  services  or  money  rent, 
and  was  subject  to  the  jurisdiction  of  the  lord's  court. 
As  this  class  of  liberi  tencntcs  increased,  the/)re  Jioldings 
which  were  not  manors,  but  merely  parcels  of  land  held 
of  a  manor,  increased  in  number  and  importance.  In 
the  course  of  time  the  freeholders  became  the  most  pro- 

Coui-t  baron,  miuent  class  of  tenants  of  a  manor,  and  the  Court 
baron,  the  lord's  Court,  wherein  the  freeholders  were 
both  suitors  and  judges,  became  an  inseparable  in- 
cident  of   every  manor  {b).     The  tenui'e   of  the   liber 

Socage  tenure,  sochemcinnns  became  known  as  tenure  in  socage,  of 
which  we  shall  have  more  to  say  further  on  (c) .  In 
addition  to  agricultural  estates  and  the  holdings 
thereon,  we  find  in  Domesday  a  third  species  of  free 
holding,  namely,  houses  in  cities  or  boroughs,  held  by 
the  burgenses,  or  burgesses,  generally  at  money  rents. 
The  law  relating  to  this  class  of  holding  was  determined 
by  the  custom  of  each  particular  borough  {d).      The 


Houses  in 
boroughs. 
JSiirgenses. 


{z)  Leicester,  Lincoln,  Nor- 
folk, Northampton,  Nottingham, 
and  Suffolk ;  see  the  abstract  of 
population  given  by  Sir  H.  EUis, 
Introduction  to  Domesday,  vol. 
ii.  pp.  419  et  seq.  ;  Seebolun, 
English  Village  Community,  86. 

(«)  See  the  Hundred  Rolls,  7 
Edw.  I.  (survey  of  Bedford, 
Bucks.,  Cambridge,  Hunts,  and 
Oxon.). 

{b)  See  Co.  Litt.  58  a  ;  Kitchen 
on  Coui'ts  Leet,  vi.    G — 8,  105 — 


115  ;  2  Black.  Com.  90  ;  3  Black. 
Com.  33. 

(r)  See  Glanvil,  lib.  vii.  c.  3  ; 
Bracton,  lib.  ii.  c.  xxxv.  fol. 
77  b  ;  Britton,  lib.  iii.  c.  2,  ^  7— 
12;  Litt.  ss.  117—119. 

{d)  See  Domesday,  vol.  i.  pp. 
1  (Dover),  100  (Exeter),  154  (Ox- 
ford), 189  (Cambridge),  262 
(Chester),  280  (Nottingham  and 
Derby),  336  (Liucohi)  ;  vol.  ii. 
p.  104  (Colchester) ;  Stubbs,  Se- 
lect Charters,  87—91,  110—112. 
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tenure  of  houses  in  ancient  boroughs  was  afterwards  Tenure  in 
kno\\Ti  as  tenure  in  burgage  (e)  ;  and  the  customs  were  "^^o^S^- 
often  highly  advantageous  to  the  holders  (/).     Such 
tenure  was  included  in  the  class  of  socage  tenure  {[/). 

Free  tenure  then  was  generally  either  by  military  or 
(as  it  was  called)  knight's  service,  or  in  socage  {h) ;  and 
the  freeholders  of  land  were  subject  to  various  burdens 
according  to  the  nature  of  their  tenure.     In  the  tenure  incidents  of 
by  knight's  service,  then  the  most  universal  and  honour-  t^^*^?Y5 

•^  °    ^  '  Dj  knight  s 

able  species  of  tenure,  the  tenant  of  an  estate  of  inherit-  service. 
ance,  that  is,  of  an  estate  of  fee  simple  or  fee  tail  (/), 
was  bound  to  do  homage  to  his  lord,  kneeling  to  him.  Homage, 
professing  to  become  his  man,  and  receiving  from  him  a 
kiss  (/i-).     The  tenant  was  moreover  at  first  expected,  and  Aids. 
afterwards  obhged,  to  render  to  his  lord  pecuniary  aids, 
to  ransom  his  person,  if  taken  prisoner,  to  help  him  in 
the  expense  of  making  his  eldest  son  a  knight,  and  in 
providing  a  portion  for  the  eldest  daughter  on  her  mar- 
riage.    Again,  on  the  death  of  a  tenant,  his  heir  was 
bound  to  pay  a  fine,  called  a  relief,  on  taking  to  his  Relief, 
ancestor's  estate  (/).     If  the  heir  were  under  age,  the 
lord  had,  under  the  name  of  u-anh/u'p,  the  custody  of  Wardship, 
the  body  and  lands  of  the  heir,  without  account  of  the 
profits,  till  the  age  of  twenty- one  years  in  males,  and 
sixteen  in  females  :   when  the  wards  had  a  right  to 
require  possession,  or  sue  out  their  Uvenj,  on  payment  Livery, 
to  the  lord  of  half  a  year's  profits  of  their  lands.     In 
addition  to  this,  the  lord  possessed  the  right  of  mar- 
riage {maritagium),  or  of  disposing  of  his  infant  wards  Marriage, 
in  matrimony,  at  their  peril  of  forfeiting  to  him,  in  case 
of  their  refusing  a  suitable  match,  a  sum  of  money 


{e)  Glanvil,  lib.  xii.  c.  3  ;  Brae-  (t)  Litt.  s.  90. 

ton,  fol.   272  a ;  Britton,  lib.  iii.  {k)  See  a    description  of    ho- 

c.  2,  $  10 ;  Litt.  88.  162—171.  mage,  Litt.  ss.  85,  8C,  87 ;  2  Bl. 

{/)  Sec  ante,  pp.  8.j,  8G.  Com.  53. 

(«/)  Litt.  s.  162.  (/)  Scrivon  on  Coi^yholds,   738 

[h]  Litt.  8.  118.  ct  seq.  ;  ante,  p.  22,  note. 
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equal  to  the  value  of  the  marriage :  that  is,  what  the 
suitor  was  willing  to  pay  down  to  the  lord  as  the  price 
of  marrjdug  his  ward  ;  and  double  the  market  value 
was  to  be  forfeited,  if  the  ward  presumed  to  marry 
without  the  lord's  consent  {m) .  The  king's  tenants 
in  capite  were  moreover  subject  to  many  burdens  and 
restraints,  from  which  the  tenants  of  other  lords  were 
exempt  (n).  Again,  every  lord  who  had  two  tenants 
or  more,  had  a  right  to  compel  their  attendance  at  the 
court  baron  of  the  manor  (o),  to  which  his  grants  to  them 

Suit  of  Court,  had  given  existence ;  this  attendance  was  called  suit  of 
Court,  and  the  tenants  were  called  free  suitors  ( p) .  And 
to  every  species  of  lay  tenm-e,  as  distinguished  from 
clerical,  and  whether  of  an  estate  in  fee  simple,  in  tail, 
or  for  life,  or  otherwise,  there  was  inseparably  incident 
a  liability  for  the  tenant,  whenever  called  upon,  to  take 

Fealty.  an  oath  oi  fealty  or  fidelity  to  his  lord  {q). 

Free  and  com-  At  the  present  day,  however,  a  much  greater  sim- 
°  ■  plicity  and  uniformity  will  be  found  in  the  incidents 
of  the  tenure  of  an  estate  in  fee  simple,  for  there  is 
now  only  one  kind  of  tenure  by  which  such  an  estate 
can  be  held  ;  and  that  is  the  tenure  of  free  and  common 
socage  {r).  The  tenure  of  free  and  common  socage  is  of 
great  antiquity ;  so  much  so,  that  the  meaning  of  the 
word  socage  is  the  subject  only  of  conjectm^e  (••<).     Com- 

{»))  2  Black.  Com.  G3  et  seq.  ;  Scriven  on  Copyholds,  719  et  seq. 
Scriven  on  Copyholds,  729.  "Ward-  (*?)  Litt.  ss.  91,  131,  132;  Scriv. 

ship  and  marriage  Avere  no  parts  Cop.  732. 

of   the  great  feudal  system,  but  (r)  2  Black.   Com.    101  ;  ante, 

were  introduced  into  this  coun-  p.  148. 

try,    and  perhaps    invented,    by  («)  See  Litt.  s.  119;  Wright's 

the    Normans.        2  Hall.  Midd.  Tenures,  143  ;  2  Black.  Com.  80  ; 

Ages,  415.  Co.  Litt.  86  a,  n.  (1)  ;  2  Hallam's 

(«)  As  primer  seisin,  involun-  Middle  Ages,  481.     The  contro- 

tary  knighthood  in  certain  cases,  versy    lies    between    the    Saxon 

and  fines  for  alienation.  word  soc,  which  signifies  a  liberty, 

(o)  See  ante,  pp.  147,  148.  privilege  or  franchise,  especially 

{p)  Gilb.    Ten.    431    et    seq.;  one  of  jurisdiction,  and  theFrench 
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paratively  few  of  the  lands  in  this  country  were  in 
ancient  times  the  subject  of  this  tenure.  As  we  have 
seen  (t),  it  appears  from  Domesday  book  that  the 
landholders  therein  described  as  sochemanni  and  libert 
homines  were,  at  the  time  of  the  survey,  rarely  found 
out  of  the  north-eastern  counties.  But  this  class  of 
freeholders  seems  to  have  steadily  spread  and  in- 
creased {u).  And,  by  the  time  of  Edward  I.,  the  free 
tenants  of  a  manor,  holding  their  land  in  socage,  often 
by  a  money  rent,  have  become  prominent  members  of 
the  agricultm-al  community ;  whilst  the  villani  of  that 
period,  of  whose  tenm-e  the  servile  conditions  are  often 
especially  noted  in  records,  occupy  an  inferior  posi- 
tion {x) .  The  owners  of  fee  simple  estates,  held  by 
socage  tenure,  were  not  only  personally  fi*ee,  but  the 
services,  which  they  were  bound  to  render  in  respect  of 
their  holdings,  were  fixed  and  certain,  and  had  no  servile 
incidents  ;  hence  the  term  free  soeage  {y).  No  military 
service  was  due,  as  the  condition  of  the  enjoyment  of  the 
estates.     Homage  to  the  lord,  the  invariable  incident  to 

•wordsocjwhiclisigmfies  a  plough-  {u)  See     Nasse,     Agricultural 

share.     In  favour  of  the  former  is  Community  of  the  Middle  Ages 

urged  the  beneficial  nature  of  the  (English     translation),     32 — 36  ; 

tenure,  and  also  the  circumstance  Seebohm,  English  Village  Com- 

that  socagers  were,  as  now,  bound  munity,  86  and  note, 

to  attend  the  Court  baron  of  the  (.'•)  See  Nasse,    34 — 40  ;  Ilun- 

lord,  to -whose  40C  or  right  of  jus-  dred  RoUs,    7  Edw.  I.  fol.   321, 

ticc  they  belonged.     In  favour  of  334,  338,  623  ;  see  also  Bracton, 

the  latter  derivation  is  urged  the  fol.  208  b. 

nature  of  the  employment,  as  well  (y)  See  Glanvil,   lib.  xii.  c.  3  ; 

as  the  most  useful  condition  of  Bracton,  lib.  iv.  c.  28,  fol.  207  a, 

tenure  of  the  lands  of  sockmen,  208  b ;    2   Black.    Com.    60 — 62  ; 

who  were  principally  engaged  in  Liber  Niger  Petroburgensis  (circa 

agriculture.     The  former  appears  a.d.  1125),   published  as  an  ap- 

to  be  the  more  probable  deriva-  pendix  to  the  Clu'onicon  Pctro- 

tion.     See  Sir  H.  EUis's  Intro-  burgenso  (Camden  Society),  i^p. 

duction     to   Domesday,    vol.    i.  157 — 16G,    where     compare    the 

p.  69.  services  of  tlio  sochemanni   with 

{t)  Ante,  p.  148.  those  of  the  villani. 
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the  military  tenures  (;:),  was  not  often  required  (a) ;  but 
the  services,  if   any,  were  usually  of   an  agricultiu'al 
Rent.  nature :  a  fixed  rent  was  sometimes  reserved ;  and  in 

process  of  time  the  agricultural  services  appear  to  have 
been  very  generally  commuted  into  such  a  rent.     In  all 
Relief.  cases  of  annual  rent,  the  relief  paid  by  the  heir,  on  the 

death  of  his  ancestor,  was  fixed  at  one  year's  rent  (b). 
Frequently  no  rent  was  due  ;  but  the  owners  were  simply 
Fealty.  bound  to  take,  when  required,  the  oath  of  fealty  to  the 

Suit  of  Coui-t.  lord  of  whom  they  held  (c),  to  do  suit  at  his  Com-t,  if 
Aids.  he   had  one,  and  to  give  him  the  customary  aids  for 

knighting    his    eldest    son    and   marrying   his    eldest 
Superiority  of  daughter  (f/).       This    tenure    was     accordingly    more 
°  '  beneficial    than    the    military   tenures,   by   which   fee 

simple  estates,  in   most  other  lands   in  the  kingdom, 
were  held.     True,  the  actual   military  service,  in   re- 
spect  of  lands,   became   gradually   commuted   for   an 
Escuage.  eseuage  or  money  pajTuent,  assessed  on  the  tenants  by 

knights'  service  from  time  to  time,  first  at  the  discre- 
tion of  the  crown,  and  afterwards  by  authority  of  Par- 
liament [e)  ;  and  this  commutation  appears  to  have 
generally  prevailed  from  so  early  a  period  as  the  time 
of  Henry  II.  But  the  great  superiority  of  the  socage 
tenure  was  still  felt  in  its  freedom  from  the  burdens  of 
wardship  and  marriage,  and  other  exactions,  imposed 
on  the  tenants  of  estates  in  fee  held  by  the  other 
tenures  (/).  The  wardship  and  marriage  of  an  infant 
tenant  of  an  estate  hold  in  socage  devolved  on  his 
nearest  relation,  (to  whom  the  inheritance  could  not 
descend,)   who  was  strictly  accountable  for  the  rents 

(2)  Co.  Litt.  65  a,  G7  b,  n.  (1).  Com.  86. 

{a)  Ibid.  86  a.  {e)  2   Hallam's   Middle   Ages, 

(*)  Litt.  s.  126  ;  2  Black.  Com.  439,    440  ;    2    Black.    Com.    74  ; 

87.     See  Prts'.si«(7 /<«;«,  app.,  Pj7<y,  Wright's  Tenui-es,  131;  Litt.  s. 

resp.,  17  C.  B.  299,  300.  97  ;  Co.  Litt.  72  a. 

(c)  Litt.  68.  117,  118,  131.  (/)  2  Hallam's  Middle  Ages, 

\d)Co.   Litt.   91   a;  2   Black.  481. 
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and  profits  {g).  As  tlie  commerce  and  wealth,  of  the 
country  increased,  and  the  middle  classes  began  to  feel 
their  own  power,  the  burdens  of  the  other  tenures 
became  insupportable  ;  and  an  opportunity  was  at  last 
seized  of  thi-owing  them  off.  Accordingly,  at  the 
restoration  of  King  Charles  II.,  an  Act  of  Parliament  Stat.  12  Car. 
was  insisted  on  and  obtained,  by  which  all  tenures  by  '  '  " 
knights'  service,  and  the  fruits  and  consequences  of 
teniu'es  in  capite  {h),  were  taken  away,  and  all  tenures 
of  estates  of  inheritance  in  the  hands  of  private  persons 
(except  copyhold  tenures)  were  turned  into  free  and 
common  socage ;  and  the  same  were  for  ever  discharged 
from  homage,  wardships,  values  and  forfeitures  of  mar- 
riage, and  other  charges  incident  to  tenure  by  knights' 
service,  and  from  aids  for  marrying  the  lord's  daughter 
and  for  making  his  son  a  knight  (/) . 

The  right  of   wardship   or   guardianship   of   infant  Power  for  the 
tenants  having  thus  been  taken  away  from  the  lords,  *''^*?if  *°  *^P" 

/^  _    /  '  point  a  guar- 

the  opportunity  w^as  embraced  of  giving  to  the  father  dian  to  his 
a  right  of  appointing  guardians  to  his  childi'en.  It  was 
accordingly  provided  by  the  same  Act  of  Parliament  (A-), 
that  the  father  of  any  child  under  age  and  not  married 
at  the  time  of  his  death,  may,  by  deed  executed  in  his 
lifetime,  or  by  his  will  in  the  presence  of  two  or  more 
credible  witnesses,  in  such  manner  and  from  time  to 
time  as  he  shall  think  fit,  dispose  of  the  custody  and 
tuition  of  such  child  during  such  time  as  he  shall 
remain  under  the  age  of  one-and-twenty  years,  or  any 
lesser  time,  to  any  person  or  persons  in  possession  or 
remainder.  And  this  power  was  given  whether  the 
child  was  born  at  his  father's  decease  or  only  ///  ventre 
set  mtre  at  that   time,  and  whether  the   father   were 

[g)  2  Black.  Com.  87,  88.  first  year  of  liis  actual  reign. 

(A)  Co.  Litt.  108  a,  n.  (5).  (/.•)  Stat.  12  Car.  II.  c.  21,  s.  8. 

(t)  Stat.  12  Car.  11.  c.  24.    The  ^Ge  Morgan  v.  IlatchcH,  19  Beav. 

12th  Car.  II.  a.d.  IGGO,  was  the  86. 
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within  the  ago  of  one-and-tAVonty  years,  or  of  full  age. 
13 ut  it  seems  that  the  father,  if  under  age,  cannot 
now  appoint  a  guardian  by  irill ;  for  the  Wills  Act 
now  enacts,  that  no  will  made  by  any  person  under 
the  age  of  twenty-one  years  shall  be  valid  (/).  In 
other  respects,  however,  the  father's  right  to  appoint 
a  guardian  still  continues  as  originally  provided  by  the 
above-mentioned  statute  of  Charles  II.  The  guardian 
so  appointed  has  a  right  to  receive  the  rents  of  the 
child's  lands,  for  the  use  of  the  child,  to  whom,  like 
a  guardian  in  socage,  he  is  accountable  when  the  child 
comes  of  age  {m).  A  guardian  cannot  be  appointed  by 
the  mother  of  a  child,  or  by  any  other  relative  than  the 
father  (»). 

Rent.  A  rcnf  is  not  now  often  paid  in  respect  of  the  tenure 

of  an  estate  in  fee  simple.  When  it  is  paid,  it  is  usually 
called  a  quit  rent  (o),  and  is  almost  always  of  a  very 
trifling  amount :  the  change  in  the  value  of  money  in 

Belief.  modern  times  will  account  for  this.     The  relief  of  one 

year's  quit  rent,  payable  by  the  heir  on  the  death  of 
his  ancestor,  in  the  case  of  a  fixed  quit  rent,  was  not 
abolished  by  the  statute  of  Charles,  and  such  relief  is 

(J)  Stat.  7  Will.  IV.  &  1  Vict.  (o)  2  Black.  Com.  43;  Co.  Litt. 

0.  2G,  8.    7  ;   1  Jai'm.  Wills,  44,  85  a,  n.  (1).  A  rent  paid  in  respect 

4th  ed.  of  the  tenure  of  an  estate  in  fee 

(;h)  As  to  the  management  of  simple,  may  now  be  redeemed  by 

land  during  the  minority  of  an  the  tenant,  if  the  person  entitled  to 

infant  who  is  entitled  thereto  for  the  rent  is  absolutely  entitled  thereto 

an  estate  in  fee  simple  under  an  in  fee  simple  in  possession,  or  is 

instrument  coming  into  operation  empowered  to  dispose  thereof  abso- 

after  the   31st  December,    1881,  hitchj,  or  to  give  an  absolute  dis- 

see   stat.   44   &   45   Vict.  c.    41,  charge  for  the  capital  value  thereof, 

ss.    41,   42  ;  Williams's  Convey-  by  payment  or  tender  after  due 

ancing  StaUites,  200 — 210.  notice   of  an   amount  of  money 

[n)  Ex  parte  Edwards,   3   Atk.  certified  by  the  Land   Comnus- 

519  ;    Bac.    Abr.    tit.    Guardian  sioners  ;  stat.  44  &  45  Vict.  c.  41, 

(A)  3.     See  also  Mr.  Hargraves'  s.   45  ;    see  Williams's  Convey- 

Notes  to  Co.  Litt.  88  b.  ancing  Statutes,  217,  218. 
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accordingly  still  due  (7;).     Suit  of  Court  also  is  still  Suit  of  Court. 

obligatory  on  tenants  of  estates  in  fee  simple,  held  of 

any  manor  now  existing  (q).     And  the  oath  of  fealty  Fealty. 

still  continues  an  incident  of  tenure,  as  well  of  an  estate 

in  fee  simple,  as  of  every  other  estate,  down  to  a  tenancy 

for  a  mere  term  of  years ;  but  in  practice  it  is  seldom 

or  never  exacted  [r). 

There  is  yet  another  incident  of  the  tenure  of  estates  Escheat. 
in  fee  simple  ;  an  incident,  which  has  existed  from  the 
earliest  times,  and  is  still  occasionally  productive  of 
substantial  advantage  to  the  lord.  As  the  donor  of  an 
estate  for  life  has  a  certain  reversion  on  his  tenant's 
death,  and  as  the  donor  of  an  estate  in  tail  has  also 
a  reversion  expectant  on  the  decease  of  his  tenant,  and 
failure  of  his  issue,  but  subject  to  be  defeated  by  the 
proper  bar,  so  the  lord,  of  whom  an  estate  in  fee  simple 
is  held,  possesses,  in  respect  of  his  lordship  or  seignory, 
a  similar  (s),  though  more  uncertain  advantage,  in  his 
right  of  escheat ;  by  which,  if  the  estate  happens  to 
end,  the  lands  revert  to  the  lord,  by  whose  ancestors 
or  predecessors  they  were  anciently  granted  to  the 
tenant  {t) .  When  the  tenant  of  an  estate  in  fee  simple 
dies,  without  having  alienated  his  estate  in  his  life- 
time, or  by  his  will  (t«),  and  without  leaving  any 
heirs,  lineal  or  collateral,  either  of  the  purchaser,  or  of 
the  person  last  entitled  to  the  lands,  such  lands  eschecd 
(as  it  is  called)  to  the  lord  of  whom  they  were  held. 

{p)  Co.  Litt.  80  a,  n.  (1) ;  Scriv.  Scriv.  Cop.  762.    But  it  may  pcr- 

Cop.  738.  haps  be  doubted  whether  the  new 

{q)  Scriv.  Cop.  736.  Wills  Act  (7  Will.  IV.  &  1  Vict. 

(>•)  Co.  Litt.  67  b,  n.  (2),  68  b,  c,  26,  s.  3)  extends  to  this  case, 

n.  (5).  and  whether,  therefore,  in  order 

(«)  Watk.  Descent,  p.  2  (pp.  5,  to  prevent  an  escheat,  three  ^^-it- 

G,  7,  4th  ed.).  nesscs  should  not  attest  the  will 

{t)  2   Black.    Com.    72  ;  Scriv.  as  under  the  old  law,  which  still 

Cop.  757  et  seq.  subsists  as  to  wills  to  which  the 

(m)  Year  Book,  49  Edw.    III.  new  Act  does    not   extend   (sec 

c.   17;  Co.  Litt.   236  a,  n.  (1);  sect.  2). 
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Bastardy.  Bastardy  is  the  most  usual  cause  of  the  failure  of  heirs  ; 
for  a  bastard  is  in  law  null  ins  fiUus ;  and,  being  nobody's 
son,  he  can  consequently  have  no  brother  or  sister,  or 
any  other  heir  than  an  heir  of  his  body  (;r).  If  such 
a  person,  therefore,  were  to  purchase  lands,  that  is,  to 
acquire  an  estate  in  fee  simple  in  them,  and  were  to  die 
possessed  of  them  without  having  made  a  will,  and 
without  leaving  any  issue,  the  lands  would  escheat 
to  the  lord  of  the  fee,  for  want  of  heirs.  Again, 
before  forfeitures  for  treason  and  felony  were  abo- 
lished (//),  sentence  of  death  pronounced  on  a  person 
convicted  of  high  treason  or  murder,  or  of  abetting, 
procuring,  or  counselling  the  same  (c),  caused  his  blood 

Attainder.  to  be  attainted  or  corrupted,  and  to  lose  its  inheritable 
quality.  In  cases  of  high  treason,  the  crown  became 
entitled  by  forfeiture  to  the  lands  of  the  traitor  {a)  ; 
but  in  the  other  cases  the  lord,  of  whom  the  estate  was 
held,  became  entitled  by  escheat  to  the  lands,  after  the 
death  of  the  attainted  person  {b)  ;  subject,  however,  to 
the  Queen's  right  of  possession  for  a  year  and  a  day, 
and  of  committing  waste,  called  the  Queen's  year,  day, 
and  waste, — a  right  usually  compounded  for  (c).  When 
an  escheat  occurs,  the  crown  most  frequently  obtains 
the  lands  escheated,  in  consequence  of  the  before- 
mentioned  rule,  that  the  crown  was  the  original  pro- 
prietor of  all  the  lands  in  the  kingdom  (r/).       But  if 


{x)  Co.  Litt.  3  b ;  2  Black.  Com. 
347;  Bac.  Abr.tit.  Bastardy  (B). 

( y)  By  Stat.  33  &  34  Vict.  c.  23 ; 
ante,  p.  80. 

iz)  Stat.  54  Geo.  III.  c.  145  ; 
9  Geo.  IV.  c.  31,  s.  2,  repealed  by 
stat.  24  &  25  Vict.  c.  95,  and  re- 
enacted  by  stat.  24  &  25  Vict. 
c.  100,  s.  8. 

(rt)  Stat.  26  Hen.  VIII.  c.  13, 
B.  5;  5  &6Edw.  VI.  c.  11,  s.  9; 
39  Geo.  III.  c.  93 ;  4  Black.  Com. 
381. 


(«)  2  Black.  Com.  245 ;  4  Black. 
Com.  380,  381 ;  Swinburne,  pt.  2, 
sect.  13  ;  Bac.  Abr.  tit.  Wills  and 
Testaments  (B). 

((■)  4  Black.  Com.  385. 

{d)  Lands  escheated  or  forfeited 
to  the  crown  are  frequently  re- 
stored to  the  families  of  the  per- 
sons to  whom  such  lands  belonged 
pursuant  to  stat.  39  &  40  Geo. 
III.  c.  88,  8.  12,  explained  and 
amended  by  stats.  47  Geo.  III. 
sess.  2,  c.  24  ;  59  Geo.  III.  c.  94, 
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there  should  be  any  lord  of  a  manor,  or  other  person, 
who  could  prove  that  the  estate  so  terminated  was  held 
of  him,  he,  and  not  the  crown,  would  be  entitled  (e) . 
In  former  times,  there  were  many  such  mesne  or  inter- 
mediate lords ;  every  baron,  according  to  the  feudal 
system,  had  his  tenants,  and  they,  again,  had  theirs. 
The  alienation  of  lands  appears,  indeed,  as  we  have 
seen  (/) ,  to  have  most  generally,  if  not  universally, 
proceeded  on  this  system  of  subinfeudation.  But  now 
the  fruits  and  incidents  of  tenure  of  estate  in  fee  simple 
are  so  few  and  rare,  that  many  such  estates  are  con- 
sidered as  held  directly  of  the  crown,  for  want  of  proof 
as  to  who  is  the  intermediate  lord ;  and  the  difficult}^  of 
proof  is  increased  by  the  fact  before  mentioned,  that, 
since  the  statute  of  Quia  Ejuptorcs,  passed  in  the  reign 
of  Edward  I.  [g),  it  has  not  been  lawful  to  create  a 
tenui'e  of  an  estate  in  fee  simple ;  so  that  every  lordship 
or  seignory  of  an  estate  in  fee  simple  bears  date  at  least 
as  far  back  as  that  reign  :  to  this  rule  the  few  seignories, 
which  may  have  been  subsequently  created  by  the  king's 
tenants  in  capite,  form  the  only  exception  [h) . 

A  small  occasional  quit  rent,  with  its  accompanying 
relief, — suit  of  the  Court  Baron,  if  any  such  exists, — 
an  oath  of  fealty  never  exacted, — and  a  right  of  escheat 
seldom  accruing, — are  now,  it  appears,  therefore,  the 
ordinary  incidents  of  the  tenure  of  an  estate  in  fee 
simple.  There  are,  however,  a  few  varieties  in  this 
tenure  which  are  worth  mentioning ;  they  respect  either 
the  persons  to  whom  the  estate  was  originally  granted, 

and  47  &  48  Vict.  c.  71,  and  ex-  (-'')%    stat.    13    &    14   Vict. 

tended  to  forfeited  leaseholds  by  c.  60,  lands  vested  in  any  person 

stat.  6  Geo.  IV.  c.  17.  upon   any  trust,  or  by   way   of 

(e)  Doed.  Hayne  and  His  3rajinty  mortgage,  are  exempted  from  es- 

V.  Redfern,  12  East,  9C.  cheat.    This  Act  repeals  a  former 

(/)  Ante,  pp.  69—02,  145,  147.  statute,  4  &  5  Will.  IV.  c.  23,  to 

(y)  18  Edw.  I.  c.  1  ;  ante,  pp.  tlie  same  effect. 
85,  144. 
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or  the  places  in  which  the  Lands  holden  are  situate. 
And,  first,  respecting  the  persons:  the  ancient  tenure 
Grand  ser-       of  (jnoid  BO'jcantij  was  wherc  a  man  held  his  lands  of 
jean  j .  ^j^^  Y\\\^  by  services  to  be  done  in  his  own  proper  per- 

son to  the  king,  as,  to  carry  the  banner  of  the  king,  or 
his  lance,  or  to  be  his  marshal,  or  to  carry  his  sword 
before  him  at  his  coronation,  or  to  do  other  like  ser- 
vices (/)  :  when,  by  the  statute  of  Charles  II.  (/.•),  this 
tenure,  mth  the  others,  was  turned  into  free  and  com- 
mon socage,  the  honorary  services  above  described  were 
Petit  ser-  expressly  retained.  The  ancient  tenure  of  petit  ser- 
^^^^  y-  jeantij  was  where  a  man  held  his  land  of  the  king,  "  to 

yield  him  yearly  a  bow,  or  a  sword,  or  a  dagger,  or  a 
knife,  or  a  lance,  or  a  paire  of  gloves  of  maile,  or  a  paire 
of  gilt  spurs,  or  an  arrow,  or  divers  arrowes,  or  to  yield 
such  other  small  things  belonging  to  warre"  (/)  :  this 
was  but  socage  in  effect  {m) ,  because  such  a  tenant  was 
not  to  do  any  personal  service,  but  to  render  and  pay 
yearly  certain  things  to  the  king.  This  teniu'e  therefore 
still  remains  unaffected  by  the  statute  of  Charles  II. 

Next,  as  to  such  varieties  of  tenure  as  relate  to 
places : — These  are  principally  the  tenures  of  gavel- 
kind, borough-English,  and  ancient  demesne.  The 
Gavelkind.  tenure  of  gavelkind,  or  as  it  has  been  more  correctly 
styled  {)i),  socage  tenure,  subject  to  the  custom  of  gavel- 
kind, prevails  chiefly  in  the  county  of  Kent,  in  which 
county  all  estates  of  inheritance  in  land  (o)  are  pre- 
sumed to  be  holden  by  this  tenure  until  the  contrary  is 
shown  ( })) .  The  most  remarkable  feature  of  this  kind 
of  tenm'e  is  the  descent  of  the  estate,  in  case  of  intes- 

(i)  Litt.  s.  153.  («)  Third  Report  of  Real  Pro- 

{k)  12   Car.   II.  c.   24  ;    ante,  perty  Commissioners,  p.  7. 

p.  153.  {o)  Including  estates  tail,  Litt. 

(?)  Litt.  s.  159.  s.  265  ;  Robinson  on  Gavelkind, 

{m)  Litt.  s.  160  ;  2  Black.  Com.  51,  94  (64,  119,  3rd  ed.). 

81.  {p)  Robinson  on  Gavelkind,  44 

(54.  3rd  ed.). 
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tacy,  not  to  the  eldest  son,  but  to  all  the  sons  in  equal 
shares  [q),  and  so  to  brothers  and  other  collateral  rela- 
tions, on  failiu'e  of  nearer  heirs  {>•).  It  is  also  a  re- 
markable peculiarity  of  this  custom,  that  every  tenant 
of  an  estate  of  freehold  (except  of  coui'se  an  estate  tail) 
is  able,  at  the  early  age  of  fifteen  years,  to  dispose  of 
his  estate  by  feoffment  {s),  the  ancient  method  of  con- 
veyance to  be  hereafter  explained.  There  was  also  no 
escheat  of  gavelkind  lands  upon  a  conviction  of  mur- 
der (t) ;  and  some  other  peculiarities  of  less  importance 
belong  to  this  tenure  (u).  The  custom  of  gavelkind  is 
generally  supposed  to  have  been  a  part  of  the  ancient 
Saxon  "law,  preserved  by  the  struggles  of  the  men  of 
Kent  at  the  time  of  the  Norman  conquest ;  and  it  is 
still  held  in  high  esteem  by  the  inhabitants,  so  that 
whilst  some  lands  in  the  county,  having  been  originally 
held  by  knights'  service,  are  not  within  the  custom  (.r), 
and  others  have  been  disgavelled,  or  freed  from  the 
custom,  by  various  Acts  of  Parliament  (//),  any  attempt 
entirely  to  extinguish  the  peculiarities  of  this  tenure  has 
uniformly  been  resisted  {z) .     There  are  a  few  places,  in 

(q)  Every  son  is    as    great  a  deceased  wife's    land,   irntil    he 

gentleman  as  the  eldest  son  is  ;  marries  again,  whether  there  were 

Liitt.  8.  210.  issue  born  alive  or  not ;  the  widow 

(r)  Rob.  Gav.  92;  3rd  Rep.  of  also  is  dowable  of  a  moiety  instead 

Real  Property  Commissioners,  p.  of  a  third,  and  diu-ing  Avidowhood 

9  ;   Crump  d.  WooUey  v.  Norwood,  and  chastity  only ;  estates  in  fee 

7  Taunt.   362  ;  Hook  v.  Hook,  I  simple  were    devisable  by   will. 

Hemming  &  Miller,  43  ;  in  oppo-  before    the    statute  was    passed 

sition  to  Bac.  Abr.  tit.  Descent  empowering  the  devise  of  such 

(D),  citing  Co.  Litt.  140  a.  estates  ;  and  some  other  ancient 

(*)  Rob.    Gav.    193    (248,    3rd  privileges,    now    obsolete,    were 

ed.),  217  (277,  3rd  ed.);  2  Black.  attached    to    this    tenure.       See 

Com.  84  ;  Sandys'  Consuetudines  Robinson  on  Gavelkind,  passim  ; 

Kanciae,  p.  165.     See  stat.  8  &  9  3rd    Report    of    Real    Property 

Vict.  c.  106,  8.  3.  Commissioners,  p.  9. 

(<)  Rob.    Gav.    226    (228,    3rd  (a:)  Rob.  Gav.  46  (^7,  3rd  ed.). 

cd.).  (y)  See  Rob.  Gav.  75  (94,  3rd 

[h)  The  husband  is  tenant  by  ed.). 
courtcHy  of  a  moiety  only  of  his  (s)  An  express  saving  of  the 
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Boroixfrli- 
Encrlish. 


other  parts  of  tlie  kingdom,  where  the  com-se  of  descent 
follows  the  custom  of  gavelkind  {a)  ;  but  it  may  be 
doubted  whether  the  tenure  of  gavelkind,  with  all  its 
accompanying  peculiarities,  is  to  be  found  elsewhere 
than  in  the  county  of  Kent  {b) . 

Teniu'e  subject  to  the  custom  of  borough-English 
owes  its  origin  to  the  old  law  of  tenure  in  burgage  ((■). 
It  prevails  in  several  cities  and  ancient  boroughs,  and 
districts  adjoining  to  them ;  the  tenure  is  socage,  but, 
according  to  the  custom,  the  estate  descends  to  the 
younged  son  in  exclusion  of  all  the  other  children  (d). 
The  custom  does  not  in  general  extend  to  collateral 
relations ;  but  by  special  custom  it  may,  so  as  to  admit 
the  youngest  brother,  instead  of  the  eldest  {c) .  Estates, 
as  well  in  tail  as  in  fee  simple,  descend  according  to 
this  custom  (/). 


Ancient  de- 
mesne. 


The  tenm'C  of  ancient  demesne  exists  in  those  manors, 
and  in  those  only,  which  belonged  to  the  crown  in  the 
reigns  of  Edward  the  Confessor  and  William  the  Con- 
queror, and  in  Domesday  Book  are  denominated  Terrce 
Rerjis  EdicarcU,  or  Terrce  Regis  {cj).  The  tenants  are 
freeholders  (/^) ,  and  possess  certain  ancient  immunities, 
the  chief  of  w^hieh  is  a  right  to  sue  and  be  sued  only  in 


custom  of  gavelkind  is  inserted 
in  the  Act  for  the  commutation 
of  certain  manorial  rights,  &c. 
Stat.  4  &  5  Vict.  c.  35,  s.  80. 

(a)  Kitchen  on  Courts,  200  ; 
Co.  Litt.  140  a. 

{b)  See  Bac.  Abr.  tit.  Gavel- 
kind (B)  3. 

(p)  Ante,  p.  149. 

(rf)  Litt.  s.  165  ;  2  Black.  Cora. 
83. 

[c)  Comyns'  Digest,  tit.  Bo- 
rough-English  ;  Watk.  Descents, 
89   (94,   4th  ed.).     See  BkUr  v. 


Wood,  1  Kay  &  Johns.  644. 

(/)  Eob.  Gav.  94  (120,  3rd 
ed.). 

{(/)  2  Scriv.  Cop.  687. 

[h)  The  account  given  by  Black- 
stone  of  this  tenure  as  altogether 
copyhold  (2  Black.  Com.  100) 
appears  to  be  erroneous,  though 
no  doubt  there  are  copyholds  of 
some  of  the  lands  of  such  manors. 
3rd  Rep.  of  Real  Property  Com- 
missioners, p.  13  ;  2  Scriv.  Cop. 
691. 
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their  lord's  Coiu-t.  Before  the  abolition  of  fines  and 
recoveries,  these  proceedings,  being  judicial  in  their 
nature,  could  only  take  place,  as  to  lands  in  ancient 
demesne,  in  the  lord's  Court ;  but,  as  the  nature  of  the 
tenure  was  not  always  known,  much  inconvenience 
frequently  arose  from  the  proceedings  being  taken  by 
mistake  in  the  usual  Court  of  Common  Pleas  at  West- 
minster ;  and  these  mistakes  have  given  to  the  tenure 
a  prominence  in  practice  which  it  would  not  otherwise 
have  possessed.  Such  mistakes,  however,  have  been 
corrected,  as  far  as  possible,  by  the  Act  for  the  abolition 
of  fines  and  recoveries  (/)  ;  and  for  the  future,  the  sub- 
stitution of  a  simple  deed,  in  the  place  of  those  assur- 
ances, renders  such  mistakes  impossible.  So  that  this 
peculiar  kind  of  socage  tenure  now  possesses  but  little 
practical  importance. 

So  much  then  for  the  tenure  of  free  and  common 
socage,  with  its  incidents  and  varieties*  Tliere  is  yet 
another  kind  of  ancient  tenure  still  subsisting,  namely, 
the  tenure  of  friuikahnoign,  or  free  alms,  already  men-  Frankal- 
tioned  [k],  by  which  the  lands  of  the  church  are  for  the  ° 
most  part  held.  This  tenure  is  expressly  excepted  from 
the  statute  12  Car.  II.  c.  24,  by  which  the  other  ancient 
tenures  were  destroyed.  It  has  no  peculiar  incidents, 
the  tenants  not  being  bound  even  to  do  fealty  to  the 
lords,  because,  as  Littleton  says  (/),  the  prayers  and 
other  divine  services  of  the  tenants  are .  better  for  the 
lords  than  any  doing  of  fealty.  As  the  church  is  a 
body  having  perpetual  existence,  there  is  moreover  no 
chance  of  any  escheat.  This  tenure  is  therefore  a  very 
near  practical  approacli  to  that  absolute  dominion  on 
the  part  of  the  tenant,  wliich  yet  in  theory  the  law 
never  allows. 

{%)  Stat.  3  &  4  Will.  IV.  c.  71,  {k)  Autu,  p.  GO. 

88.  4,  5,  G.  (0  Litt.  8.  135  ;  Co.  Litt.  G7b. 

W.l!.l'.  M 
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CHAPTER  VI. 


OF  JOINT  TENANTS  AND  TENANTS  IN  COMMON. 


The  four  uni- 
ties of  joint 
tenancy. 

Joint  tenants 
for  life. 


Joint  tenants 
in  tail. 


A  GIFT  of  lands  to  two  or  more  persons  in  joint  tenancy 
is  such  a  gift  as  imparts  to  them,  with  respect  to  all 
other  persons  than  themselves,  the  properties  of  one 
single  owner.  As  between  themselves,  they  must,  of 
course,  have  separate  rights ;  hut  such  rights  are  equal 
in  every  respect,  it  not  being  possible  for  one  of  them 
to  have  a  greater  interest  than  another  in  the  subject  of 
the  tenancy.  A  joint  tenancy  is  accordingly  said  to  be 
distinguished  by  unity  of  possession,  unity  of  interest, 
unity  of  title,  and  unity  of  the  time  of  the  commence- 
ment of  such  title  {a).  Any  estate  may  be  held  in  joint 
tenancy ;  thus,  if  lands  be  given  simply  to  A.  and  B. 
without  further  words,  they  will  become  at  once  joint 
tenants  for  life  {h).  Being  regarded,  with  respect  to 
other  persons,  as  but  one  individual,  their  estates  will 
necessarily  continue  so  long  as  the  longer  liver  of  them 
exists.  While  they  both  live,  as  they  must  have  several 
rights  between  themselves,  A.  will  be  entitled  to  one 
moiety  of  the  rents  and  profits  of  the  land,  and  B.  to 
the  other ;  but  after  the  decease  of  either  of  them,  the 
survivor  will  be  entitled  to  the  whole  during  the  residue 
of  his  life.  So,  if  lands  be  given  to  A.  and  B.  and  the 
heirs  of  their  two  bodies  ;  here,  if  A.  and  B.  be  persons 
who  may  possibly  intermarry,  they  will  have  an  estate 
in  special  tail,  descendible  only  to  the  heirs  of  their  two 


(rt)  2  Black.  Com.  180. 

[b)  Litt.    s.    283;    Com.  Dig. 


tit.    Estates    (K.  1) ;    see    ante, 
p.  24. 
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bodies  (c)  :  so  long  as  they  both,  live,  they  ^vill  be  en- 
titled to  the  rents  and  profits  in  equal  shares  ;  after  the 
decease  of  either,  the  sui'vivor  will  be  entitled  for  life  to 
the  whole;  and,  on  the  decease  of  such  survivor,  the 
heir  of  their  bodies,  in  ease  they  should  have  inter- 
married, will  succeed  by  descent,  in  the  same  manner 
as  if  both  A.  and  B.  had  been  but  one  ancestor.  If, 
however,  A.  and  B.  be  persons  who  cannot  at  any  time 
lawfully  intermarry,  as,  if  they  be  brother  and  sister, 
or  both  males,  or  both  females,  a  gift  to  them  and  the 
heirs  of  their  two  bodies  will  receive  a  somewhat  dif- 
ferent construction.  So  long  as  it  is  possible  for  a  unity 
of  interest  to  continue,  the  law  will  carry  it  into  effect : 
A.  and  B.  will  accordingly  be  regarded  as  one  person, 
and  will  be  entitled  jointly  during  their  lives.  While 
they  both  live  their  rights  will  be  equal ;  and,  on  the 
death  of  either,  the  survivor  will  take  the  whole,  so  long 
as  he  may  live.  But,  as  they  cannot  intermarry,  it  is 
not  possible  that  any  one  person  should  be  heir  of  both 
their  bodies :  on  the  decease  of  the  survivor,  the  law, 
therefore,  in  order  to  conform  as  nearly  as  possible  to 
the  manifest  intent,  that  the  heir  of  the  body  of  each  of 
them  should  inherit,  is  obliged  to  sever  the  tenancy  and 
di"^^de  the  inheritance  between  the  heir  of  the  body  of 
A.,  and  the  heii'  of  the  body  of  B.  Each  heir  will 
accordingly  be  entitled  to  a  moiety  of  the  rents  and 
profits,  as  tenant  in  tail  of  such  moiety.  The  heirs  will 
now  hold  in  a  manner  denominated  tenancy  in  common  ; 
instead  of  both  having  the  whole,  each  will  have  an  un- 
divided half,  and  no  further  right  of  survivorship  will 
remain  ((/). 

An  estate  in  fee  simple  may  also  be  given  to  two  or  Joint  tenants 
more  persons  as  joint  tenants.     The  imity  of  this  kind  "'  '^^' 
of  tenure  is  remarkably  shown  by  the  words  which  are 

(c)  Co.  Litt.  20  b,  25  b  ;  Bac.  {d)  Litt.  s.  283.     See  Itc  Tiver- 

Abr.  tit.  Joint  Tenants  (G).  ton  Mnykct  Act,  20  Beav.  374. 

M  2 
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made  use  of  to  create  a  joint  tenancy  in  fee  simple. 
The  lands  intended  to  be  given  to  joint  tenants  in  fee 
simple  are  limited  to  them  and  their  heirs,  or  to  them, 
their  heirs  and  assigns  (c),  although  the  heirs  of  one  of 
them  only  will  succeed  to  the  inheritance,  provided  the 
joint  tenancy  be  allowed  to  continue  :  thus,  if  lands  be 
given  to  A.,  B.  and  C.  and  their  heirs,  A.,  B.  and  C. 
will  together  be  regarded  as  one  person ;  and,  when 
they  are  all  dead,  but  not  before,  the  lands  will  descend 
to  the  heirs  of  the  artificial  person  (so  to  speak)  named 
in  the  gift.  The  survivor  of  the  three,  who  together 
compose  the  tenant,  will,  after  the  decease  of  his  com- 
panions, become  entitled  to  the  whole  lands  (/).  While 
they  all  lived  each  had  the  whole  ;  when  any  die,  the 
survivors  or  survivor  can  have  no  more.  The  heir  of 
the  survivor  is,  therefore,  the  person  who  alone  will  be 
entitled  to  inherit,  to  the  entire  exclusion  of  the  heirs 
Trustees  are  of  those  who  may  have  previously  died  (^).  A  joint 
joint^tenants.  'tenancy  in  fee  simple  is  far  more  usual  than  a  joint 
tenancy  for  life  or  in  tail.  Its  principal  use  in  practice 
is  for  the  purpose  of  vesting  estates  in  trustees  (h),  who 
are  invariably  made  joint  tenants.  On  the  decease  of 
one  of  them,  the  whole  estate  then  vests  at  once  in  the 
survivors  or  sui'vivor  of  them,  without  devolving  on  the 
heir  at  law  of  the  deceased  trustee,  and  without  being 
affected  by  any  disposition  which  he  may  have  made 
by  his  will ;  for  joint  tenants  are  incapable  of  devising 
their  respective  shares  by  will  (/)  :  they  are  not  regarded 
as  having  any  separate  interests,  except  as  between  or 
amongst  themselves,  whilst  two  or  more  of  them  are 
living.  Trustees,  therefore,  whose  only  interest  is  that 
of  the  persons  for  whom  they  hold  in  trust,  are  properly 
made  joint  tenants  ;  and  so  long  as  any  one  of  them  is 

(«)  Bac.  Abr.  tit.  Joint  Tenants  (A)  See  post,    the  chapter   on 

(A)  ;  Co.  Litt.  184  a.  Uses  and  Trusts. 

(/)  Litt.  s.  280.  (t)  Litt.  s.  287  ;  Perk.  s.  500. 
iff)  Litt.  ubi  sup. 
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living,  so  long  will  every  other  person  be  excluded  from 
the  legal  possession  of  the  lands  to  which  the  trust 
extends.  But  on  the  decease  of  the  surviving  trustee, 
previously  to  the  1st  January,  1882,  the  lands  devolved 
on  the  devisee  under  his  will,  or  on  his  heir-at-law.  In 
the  case  of  the  death  of  the  surviving  trustee  after  the 
31st  December,  1881,  the  lands,  notwithstanding  any 
testamentary  disposition,  devolve  to  and  become  vested 
in  his  personal  representative  (_/).  And  his  devisee  or 
heir  formerly  remained,  and  his  personal  representative 
now  remains,  trustee  until  a  conveyance  is  made  of  the 
lands  to  some  other  trustee  duly  appointed. 

As  joint  tenants  together  compose  but  one  owner,  it 
follows,  as  we  have  already  observed,  that  the  estate  of 
each  must  arise  at  the  same  time  {k)  ;  so  that  if  A.  and 
B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take  his 
share  fii'st,  and  then  B.  come  in  after  him.      To  this  Exception  to 

IT.  i."!!,  1     •     £  i>  unity  of  time. 

rule,  however,  an  exception  has  been  made  m  favour  of 
conveyances  taking  effect  by  virtue  of  the  Statute  of 
Uses,  to  be  hereafter  explained ;  for  it  has  been  held 
that  joint  tenants  under  this  statute  may  take  their 
shares  at  diiferent  times  (/)  ;  and  the  exception  appears 
also  to  extend  to  estates  created  by  will  (/;?).  A  further 
consequence  of  the  unity  of  joint  tenants  is  seen  in  the 
fact,  that  if  one  of  them  should  wish  to  dispose  of  his 
interest  in  favour  of  any  of  liis  companions,  he  may  not 
make  use  of  any  mode  of  disposition  operating  merely 
as  a  conveyance  of  lands  from  one  stranger  to  another. 

(j)  Stat.  44   &  45  Vict.  c.  41,  n.  10,  3rded.). 
8.    30 ;    see  Williams's   Convey-  {m)  2   Jarman  on  Wills,   254, 

ancing   Statutes,    170 — 176;    Jic  255,  ith  cd.  ;  Gates  d.  HafUrle;/ v. 

Filling's  Trusts,  26  Ch.  D.  432.  Jackson,  2  Strange,  1172  ;  Fearnc, 

(/t)  Co.   Litt.   188  a;  2  Black.  Cont.  Rem.  313;  Bridfje\.  Yates, 

Com.  181.  12  Sim.  645;  Kenworthyv.  Ward, 

(/)  13  Rep.  56;  PoUoxf.  373;  11     Hare,     196;     M'Gregor     v. 

Bac.  Abr.  tit.  Joint  Tenants  (D)  ;  M'Gregor,  1  Do  Gcx,  F.  &  J.  73. 
Gilb.  Uses  and  Trusts,   71  (135, 
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A  release  is 
the  proper 
form  of  as- 
surance be- 
tween joint 
tenants. 


A  joint 
tenancy  may 
be  severed. 


The  legal  possession  or  seisin  of  the  whole  of  the  lands 
belongs  to  each  one  of  the  joint  tenants  of  an  estate  of 
freehold ;  no  delivery  can,  therefore,  be  made  to  him  of 
that  which  he  already  has.  The  proper  form  of  assur- 
ance between  joint  tenants  is,  accordingly,  a  release  by 
deed  {)i),  and  this  release  operates  rather  as  an  extin- 
guishment of  right  than  as  a  conveyance ;  for  the  whole 
estate  is  already  supposed  to  be  vested  in  each  joint 
tenant,  as  well  as  his  own  proportion.  And  in  the 
Norman  French,  witli  which  our  law  abounds,  two 
persons  holding  land  in  joint  tenancy  are  said  to  be 
seised  ^J^r  mie  ct  per  font  (o). 

The  incidents  of  a  joint  tenancy,  above  referred  to, 
last  only  so  long  as  the  joint  tenancy  exists.  It  is  in 
the  power  of  any  one  of  the  joint  tenants  to  sever  the 
tenancy;  for  each  joint  tenant  possesses  an  absolute 
power  to  dispose,  in  his  lifetime,  of  his  own  share  of 
the  lands,  by  which  means  he  destroys  the  joint 
tenancy  (j>).  Thus,  if  there  be  three  joint  tenants  of 
lands  in  fee  simple,  any  one  of  them  may,  by  any  of  the 
usual  modes  of  alienation,  dispose  during  his  lifetime, 
though  not  by  will,  of  an  equal  undivided  third  part 
of  the  whole  inheritance.  But  should  he  die  without 
having  made  such  disposition,  each  one  of  the  remain- 
ing two  will  have  a  similar  right  in  his  lifetime  to  dis- 
pose of  an  undivided  moiety  of  the  whole.  From  the 
moment  of  severance,  the  unity  of  interest  and  title  is 
destroyed,  and  nothing  is  left  but  the  unity  of  posses- 
sion ;  the  share  which  has  been  disposed  of  is  at  once 
discharged  from  the  rights  and  incidents  of  joint 
tenancy,  and  becomes  the  subject  of  a  tenancy  in  com- 
mon.    Thus,  if  there  be  three  joint  tenants,  and  any 

(«)  Co.  Litt.  169  a  ;  Bac.  Abr.  (o)  Litt.  s.  288. 

tit.   Joint  Tenants   (I)    3,    2  ;    2  (jj)  Co.  Litt.  186  a;   CaMwelly. 

Prest.    Abst.    61.      But  a  grant  Felloices,  L.H.,  9  Bq.  ilO  ;  ^aillie 

■would  operate  as  a  release  :  Chcs-  v.  Trehame,  17  Cli.  D.  388. 
ier  V.  WiUan,  2  Wms.  Saund.  96  a. 
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one  of  them  sliould  exercise  liis  power  of  disposition  in 
favour  of  a  stranger,  siicli  stranger  will  then  hold  one 
undivided  third  part  of  the  lands,  as  tenant  in  common 
with  the  remaining  two. 

Tenants  in  common  are  such  as  have  a  unity  of  pos-  Tenants  in 
session,  but  a  distinct  and  several  title  to  their  shares  (q) . 
The  shares  in  which  tenants  in  common  hold  are  by  no 
means  necessarily  equal.  Thus,  one  tenant  in  common 
may  be  entitled  to  one-third,  or  one-fifth,  or  any  other 
proportion  of  the  profits  of  the  land,  and  the  other 
tenant  or  tenants  in  common  to  the  residue.  So,  one 
tenant  in  common  may  have  but  a  life  or  other  limited 
interest  in  his  share,  another  may  be  seised  in  fee  of 
his,  and  the  owners  of  another  undivided  share  may  be 
joint  tenants  as  between  themselves,  whilst  as  to  the 
others  they  are  tenants  in  common.  Between  a  joint 
tenancy  and  tenancy  in  common,  the  only  similarity 
that  exists  is  therefore  the  unity  of  possession.  A  tenant 
in  common  is,  as  to  his  own  undivided  share,  precisely 
in  the  position  of  the  owner  of  an  entire  and  separate 
estate. 

When  the  rights  of  parties  are  distinct,  that  is,  for 
instance,  when  they  are  not  all  trustees  for  one  and  the 
same  pm-pose,  both  a  joint  tenancy  and  a  tenancy  in 
common  are  inconvenient  methods  for  the  enjoyment  of 
property.  Of  the  two  a  tenancy  in  common  is  no  doubt 
preferable ;  inasmuch  as  a  certain  possession  of  a  given 
share  is  preferable  to  a  similar  chance  of  getting  or 
losing  the  whole,  according  as  the  tenant  may  or  may 
not  survive  his  companions.  But  the  enjoyment  of 
lands  in  sever  alt  i/{;r)  is  far  more  beneficial  than  either 
of  the  above  modes.  Accordingly  it  is  in  the  power  of 
any  joint  tenant  or  tenant  in  common  to  compel  his 

{(j)  Litt.  8.  292  ;  2Bln(k.  Com.  (r)  Anto,  p.  129. 

191. 
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Partition  by 
■writ. 


Partition  by 
Court  of 
Chancery. 


By  High 
Court  of  Jus- 
tice.   • 


companions  to  effect  a  partition  between  themselves, 
according  to  the  value  of  their  shares.  This  partition 
^^•as  formerly  enforced  by  a  writ  of  partition,  granted  by 
virtue  of  statutes  passed  in  the  reign  of  Henry  VIII.  («). 
Before  this  reign,  as  joint  tenants  and  tenants  in  com- 
mon always  become  such  by  their  own  act  and  agree- 
ment, they  were  without  any  remedy,  unless  they  all 
agreed  to  the  partition  ;  whereas  we  have  seen  {t)  that 
co-parceners,  who  become  entitled  by  act  of  law,  could 
always  compel  partition.  In  modern  times,  the  Court 
of  Chancery  was  found  to  be  the  most  convenient 
instrument  for  compelling  the  partition  of  estates  (?/) ; 
and  by  a  modern  statute  (a;),  the  old  writ  of  partition, 
which  had  already  become  obsolete,  was  abolished.  The 
Supreme  Court  of  Judicature  Act,  1873  (?/),  transferred 
this  jurisdiction  to  the  High  Court  of  Justice  thereby 
established.  Whether  the  partition  be  eifected  through 
the  agency  of  the  Court,  or  by  the  mere  private 
agreement  of  the  parties,  mutual  conveyances  of  their 
respective  undivided  shares  must  be  made,  in  order 
to  carry  the  partition  into  complete  effect  (:;).  With 
respect  to  joint  tenants,  these  conveyances  ought,  as  we 
have  seen,  to  be  in  the  form  of  releases ;  but  tenants 
in  common,  having  separate  titles,  must  make  mutual 
conveyances,  as  between  strangers ;  and  by  a  modern 
statute  it  is  provided,  that  a  partition  shall  be  void  at 
law,  unless  made  by  deed  (r/).  If  any  of  the  parties 
entitled  should  be  infants  under  age,  lunatic,  or  of 
unsound  mind,  and  consequently  unable  to  execute  a 


(s)  31  Hen.  VIII.  c.  1  ;  32 
Hen.  VIII.  0.  32. 

(0  Ante,  p.  128. 

{>()  &ce  Manners  v.  Charlesicorth, 
1  Mylne  &  Keen,  330. 

{x)  Stat.  3  &  4  Will.  IV.  c.  27, 
8.  36. 

{y)  Stat.  36  &  37  Vict.  c.  66, 
ss.  16,  17.    By  Stat.  37  &  38  Vict. 


c.  83,  the  commencement  of  this 
act  was  postponed  to  the  1st  of 
November,  1875. 

(;)  Attorney  •General  v.  Hamil- 
ton, 1  Madd.  214. 

[a)  Stat.  8  &  9  Vict.  c.  106, 
s.  3,  repealing  stat.  7  &  8  Vict, 
c.  76,  s.  3,  to  the  same  effect. 
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conveyance,  the  Court  lias  power  to  carry  out  its  own 

decree  for  a  partition  by  making  an  order,  which  will 

vest  their  shares  in  such  persons  as  the  Court  shall 

direct  {h) .    By  the  Settled  Land  Act,  1882  (c) ,  the  tenant 

for  life  under  a  settlement  of  an  undivided  share  of 

land  is  empowered  to  concur  in  making  partition  of  the 

entirety,  and  to  convey  the  land  given  on  partition  for 

all  the  estate,  which  is  the  subject  of  the  settlement,  in 

the  manner  requisite  for  giving  effect  to  the  partition. 

Another   very  convenient    mode    of    effecting   a   par-  Partition  by 

tition   is,    by   application   to   the    land    commissioners  nji^gioners" 

for  England,  who  are  empowered  by  recent  Acts  of 

Parliament  to  make  orders  under  their  hands  and  seal 

for   the   partition   and   exchange   of  lands   and   other 

hereditaments,  which  orders  are  effectual  without  any 

further  conveyance  or  release  (d). 

In  the  year  1868  an  Act  passed  to  amend  the  law  Act  to  amend 
relating  to  partition  {e).  By  this  Act  the  Court  of  partition. 
Chancery  was  empowered  to  direct  a  sale  of  the  pro- 
perty instead  of  a  partition,  whenever  a  sale  and  dis- 
tribution of  the  proceeds  appeared  to  the  Comi  to  be 
more  beneficial  to  the  parties  interested  (/).  The  juris- 
diction of  the  Court  of  Chancery  in  all  these  matters  is 
now  transferred  to  the  High  Court  of  Justice  (g)  as  from 

(*)  Stat.   13  &   14  Vict.  c.  60,  s.  5;  20  &  21  Vict.  c.  31,  ss.  1—11; 

ss.  3,  7,  30.  21  &  22  Vict.  c.  53  ;  22  &  23  Vict. 

(c)  Stat.  45  &  46  Vict.  c.  38,  c.  43,  ss.  10,    11 ;  39  &  40  Vict, 

ss.  3,  20 ;  SCO  Williams's  Convey-  c.  56,  s.  33  ;  see  stat.  45  &  46  Vict, 

ancing  Statutes,  295—297,  321—  c.  38,  s.  48  ;  "Williams's  Convey- 

325.  ancing  Statutes,  348—350. 

{d)  Stats.  8  &  9  Vict.  c.   118,  {<■)  Stat.  31   &  32  Vict.  c.  40, 

88.  147,  150  ;  9  &  10  Vict.  c.  70,  amended  by  stat.   39  &  40  Vict. 

88.  9,  10,  11  ;   10  &  11  Vict.  c.  Ill,  c.  17. 
88.    4,   6;   11    &    12  Vict.   c.   99,  (/)  Sect.  3. 

88.   13,    14;  12  &   13  Vict.  c.  83,  {//)  Stat.   30   &  37  Vict.  c.  66, 

88.  7,    11;  15   &   10  Vict.   c.    79,  s.  16. 
68.   31,   32;   17  &  18  Vict.  c.  97, 
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tlie  first  of  November,  1875  (//).  If  the  parties  interested 
to  the  extent  of  a  moiety  or  upwards  request  a  sale,  the 
Court  shall,  unless  it  sees  good  reason  to  the  contrary, 
direct  a  sale  of  the  projierty  accordingly  (/),  And  if 
any  party  interested  requests  a  sale  the  Court  may,  if 
it  thinks  fit,  unless  the  other  paiiies  interested  or  some 
of  them  undertake  to  purchase  the  share  of  the  party 
requesting  a  sale,  direct  a  sale  of  the  property  (,/). 
This  alteration  of  the  law,  which  was  some  time  since 
suggested  by  the  author  (/.•),  has  effected  a  substantial 
improvement. 

(/<)  Stat.  37  &  38  Vict.  c.  83.  s.    5  ;    Bee     Williams  v.    Games, 

(()  Sect.   4  ;    Wilkinson  v.    Jo-  L.  R.,  10  Ch.  204  ;  Fitt  v.  Jones, 

berns,  L.  R.,  16  Eq.  14  ;  Farter  \.  5  App.  Cas.  651. 

Lopes,  L.  R.,  7  Ch.  D.  358.  (A)  Essay  on  Real  Assets,  p. 

{j)  Stat.  37  &  38  Vict.  c.  83,  129. 
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CHAPTER  YII. 

OF      A      FEOFFMENT. 

Having  now  considered  the  most  usual  freehold  estates 
which  are  holden  in  lands,  and  the  varieties  of  holding 
arising  from  joint  tenancies  and  tenancies  in  common, 
we  proceed  to  the  means  to  be  employed  for  the  transfer 
of  these  estates  from  one  person  to  another.  And  here 
we  must  premise  that,  by  enactments  of  the  present 
reign  {a) ,  the  conveyance  of  estates  has  been  rendered, 
for  the  future,  a  matter  independent  of  that  historical 
learning  which  was  formerly  necessary.  But,  as  the 
means  formerly  necessary  for  the  conveyance  of  free- 
holds depend  on  principles,  which  still  continue  to  exert 
their  influence  throughout  the  whole  system  of  real 
property  law,  these  means  of  conveyance  and  their  prin- 
ciples must  yet  continue  objects  of  the  early  attention 
of  every  student :  of  these  means  the  most  ancient  is  a  Feoffment 
feoff mcnf  icith  Jivevy  of  seisin  {b),  which  accordingly  forms  ^.isin.  ^^^  ° 
the  subject  of  our  present  chapter. 

The  feudal  doctrine  explained  in  the  fifth  chapter, 
that  all  estates  in  land  are  holden  of  some  lord,  neces- 
sarily implies  that  all  lands  must  always  have  some 
feudal  holder  or  tenant.  This  feudal  tenant  is  the  free- 
holder, or  holder  of  the  freehold ;  he  has  the  feudal  pos- 
session, called  the  seisin  (c),  and  so  long  as  he  is  seised,  Seisin. 
nobody  else  can  be.  The  freehold  is  said  to  be  i)i  him, 
and  till  it  is  taken  out  of  him  and  given  to  some  other, 

{a)  Stat.    8    &   9  Vict.  c.   lOG,  (4)  2  Black.  Com.  310. 

repealing  stat.  7  &  8  Vict.  c.  76;  (c)  Co.  Litt.   153  a  ;  Watkins 

Stat.  44  &  45  Viot.  c.  41.  on  Dencents,  108  (113,  4th  ed.). 
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the  land  itself  is  regarded  as  in  his  custody  or  posses- 
sion. Now  this  legal  possession  of  lands — this  seisin  of 
the  freehold — is  a  matter  of  great  importance,  and  much 
formerly  depended  upon  its  proper  transfer  from  one 
person  to  another ;  thus  we  have  seen  that,  before  the 
Act  for  the  amendment  of  the  law  of  inheritance,  seisin 
must  have  been  acquired  by  every  heir  before  he  could 
himself  become  the  stock  of  descent  (d).  The  transfer 
or  delivery  of  the  seisin,  though  it  accompanies  tlie 
transfer  of  the  estate  of  the  holder  of  the  seisin,  is  yet 
not  the  same  thing  as  the  transfer  of  his  estate.  For  a 
tenant  merely  for  life  is  as  much  a  feudal  holder,  and 
consequently  as  much  in  possession,  or  seised,  of  the 
freehold,  as  a  tenant  in  fee  simple  can  be.  If,  there- 
fore, a  person  seised  of  an  estate  in  fee  simple  were  to 
grant  a  lease  to  another  for  his  life,  the  lessee  must 
necessarily  have  the  whole  seisin  given  up  to  him, 
although  he  would  not  acquire  the  whole  estate  of  his 
lessor ;  for  an  estate  for  life  is  manifestly  a  less  estate 
than  an  estate  in  fee  simple.  In  ancient  times,  how- 
ever, possession  was  the  great  point ;  and,  until  the 
enactments  above  referred  to  (e),  the  conveyance  of  an 
estate  of  freehold  was  of  quite  a  distinct  character  from 
such  assurances  as  were  made  use  of,  when  it  was  not 
intended  to  affect  the  freehold  or  feudal  possession. 
For  instance,  we  have  seen  that  a  tenant  for  a  term  of 
years  is  regarded  in  law  as  having  merely  a  chattel 
interest  (/)  ;  he  has  not  the  feudal  possession  or  free- 
hold in  himself,  but  his  possession,  like  that  of  a  bailiff 
or  servant,  is  the  possession  of  his  landlord.  The  con- 
sequence is,  that  any  expressions  in  a  deed,  from  which 
an  intention  can  be  gathered  to  grant  the  occupation  of 
land  for  a  certain  time,  have  always  been  sufficient  for 
a  lease  for  a  term  of  years  however  long  (g)  ;  but  a  lease 

{d)  Ante,  pp.  12.5,  12G.  (/)  Ante,  p.  11. 

(«)  Stat.  8  &  9  Vict.  c.  106,  re-  (g)  Bac.  Abr.  tit.  Leases  and 

pealiDg  stat.  7  &:  8  Vict.  c.  76.  Terms  for  Years  (K). 
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for  a  single  life,  which  transfers  the  freehold,  formerly 
required  technical  lang-uage  to  give  it  effect. 

A  feoffment  with  livery  of  seisin  was  then  nothing  Liverj-  in 
more  than  a  gift  of  an  estate  in  the  land  with  liccry, 
that  is,  dehvery  of  the  seisin  or  feudal  possession  [h)  ; 
this  livery  of  seisin  was  said  to  be  of  two  kinds,  a  livery 
in  deed  and  a  livery  in  law.  Livery  in  deed  was  per- 
formed "  by  delivery  of  the  ring  or  haspe  of  the  door, 
or  by  a  branch  or  twigge  of  a  tree,  or  by  a  turfe  of 
land,  and  with  these  or  the  like  words,  the  feoffor  and 
feoffee  both  holding  the  deed  of  feoffment  and  the  ring 
of  the  doore,  haspe,  branch,  twigge  or  turfe,  and  the 
feoffor  saying,  '  Here  I  deliver  you  seisin  and  possession 
of  this  house,  in  the  name  of  all  the  lauds  and  tene- 
ments contained  in  this  deed  according  to  the  forme 
and  effect  of  this  deed,'  or  by  words  without  any  cere- 
mony or  act,  as  the  feoffor  being  at  the  house  doore, 
or  within  the  house,  '  Here  I  deliver  you  seisin  and 
possession  of  this  house,  in  the  name  of  seisin  and 
possession  of  all  the  lands  and  tenements  contained  in 
this  deed'  "  (/).  The  feoffee  then,  if  it  were  a  house, 
entered  alone,  shut  the  door,  then  opened  it,  and  let  in 
the  others  {k).  In  performing  this  ceremony,  it  was 
requisite  that  all  persons  who  had  any  estate  or  posses- 
sion in  the  house  or  land,  of  which  seisin  was  delivered, 
should  either  join  in  or  consent  to  making  the  livery,  or 
be  absent  from  the  premises  ;  for  the  object  was  to  give 
the  entire  and  undisputed  possession  to  the  feoffee  (/). 
If  the  feoffment  was  made  of  different  lands  lying 
scattered  in  one  and  the  same  county,  livery  of  seisin 
of  any  parcel  in  the  name  of  the  rest  was  sufficient  for 
all,  if  all  were  in  the  complete  possession  of  the  same 

(A)  Co.  Litt.  271  b,  n.  (1).  (/)  Shop.  Touch.  213  ;  Bue  d. 

(t)  Co.  Litt.  48  a.  Meed  v.  Taylor,  5  Barn.  &  Adol. 

(k)  2  Black.  Com.  315;  2  Sand.  675. 
Uses,  4. 
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feoffor ;  but  if  they  were  in  several  counties,  there 
must  have  been  as  many  liveries  as  there  were  coun- 
ties (w).  For  if  the  title  to  these  lands  should  come  to 
be  disputed,  there  must  have  been  as  many  trials  as 
there  were  counties ;  and  the  jury  of  one  county  are 
not  considered  judges   of  the  notoriety  of   a   fact   in 

Livery  in  law.  another  {n).  Livery  in  Imv  was  not  made  on  the  land, 
but  in  sight  of  it  only,  the  feoffor  saying  to  the  feoffee, 
"  I  give  you  yonder  land,  enter  and  take  possession." 
If  the  feoffee  entered  accordingly  in  the  lifetime  of  the 
feoffor,  this  was  a  good  feoffment ;  but  if  either  the 
feoffor  or  feoffee  died  before  entry,  the  livery  was 
void  (o).  This  livery  was  good  although  the  land  lay 
in  another  county  ( /;)  ;  but  it  required  always  to  be 
made  between  the  parties  themselves,  and  could  not  be 
deputed  to  an  attorney,    as  might  livery  in  deed((7). 

The  -vrord  give  The  word  give  was  the  apt  and  technical  term  to  be 
^  '^'^^  ■  employed  in  a  feoffment  {r)  ;  its  use  arose  in  those 
times  when  gifts  from  feudal  lords  to  their  tenants 
were  the  conveyances  principally  employed. 

The  estate  In  addition  to  the  livery  of  seisin,  it  was  also  neces- 

takenmustbe  g^ry   that   the  estate  which   the   feoffee   was  to   take 

marked  out  '' 

or  limited.  should  be  marked  out,  whether  for  his  own  life  or  for 
that  of  another  person,  or  in  tail,  or  in  fee  simple,  or 
othervsdse.  This  marking  out  of  the  estate  is  as  neces- 
sary now  as  formerly,  and  it  is  called  limiting  the  estate. 
If  the  feudal  holding  is  transferred,  the  estate  must 
necessarily  be  an  estate  of  freehold ;  it  cannot  be  an 

{?«)  Litt.  s.  61.     But  a  manor,  («)  Co.   Litt.   50   a;  2   Blaek. 

the  site  of  which  extended  into  Com.  315. 

two    coimties,    appears    to  have  (o)  Co.   Litt.   48   b  ;  2   Black, 

been  an  exception  to  this  rule  ;  Com.  316. 

for  it  was  but  as  one  thing  for  {p)  Co.  Litt.  48  b. 

the  purpose  of  a  feoffment ;  Per-  {q)  Co.  Litt.  52  b. 

kins,   sect.   227.      See,    however,  (r)  Co.    Litt.    9  a ;    2    Black. 

Hale's    MS.,    Co.    Litt.     50    a,  Com.  310. 
n.  (2). 


OF  A  FEOFFMENT.  175 

estate   at   will,  or   for   a   fixed  term  of  years  merely. 
Thus  the  land  may  be  given  to  the  feoffee  to  hold  to 
himself  simply;  and  the   estate   so   limited   is,  as   we  An  estate  for 
have   seen  (s),  but   an   estate  for   his   life  (f),  and   the 
f eoif ee  is  then  generally  called  a  lessee   for   his   life ; 
though  when   a  mere  life  interest  is  intended  to  be 
limited,  the  land  is  usually  expressly  given  to  hold  to 
the  lessee  "  during  the  term  of  his  natural  life  "  (k). 
If  the  land  be  given  to  the  feoffee  and  the  heirs  of  his 
body,  he  has  an  estate  tail,  and  is  called  a  donee  in 
tail  {v) .     And  in  order  to  confer  an  estate  tail,  it  was  An  estate  tail, 
necessary  in  every  conveyance  made  previously  to  the 
1st  January,  1882  (except  in  a  will,  where  greater  in- 
dulgence is  allowed),  that  words  of  jjrocreation,  such  as 
heu's  of  his  body,  should  be  made  use  of ;  for  a  gift  of 
lands  to  a  man  and  his  heirs  male  is  an  estate  in  fee 
simple,   and  not  in  fee  tail,  there  being  no  words  of 
procreation  to  ascertain  the  body  out  of  which  they  shall 
issue  {x)  ;    and  an  estate   in   lands   descendible  to  col- 
lateral male  heirs  only,  in  entire  exclusion  of  females,  is 
unknown  to  the  English  law  (y).     If  the  land  be  given  An  estate  in 
to  hold  to  the  feofEee  and  his  heirs,  he  has  an  estate  in       simple, 
fee  simple,  the  largest  estate  which  the  law  allows.     In 
every  conveyance  (except  by  will)  of  an  estate  of  in- 
heritance, whether  in  fee  tail  or  in  fee  simple,  made 
previously  to  the  1st  January,  1882,  the  word  heirs  was  The  word 
necessary  to  be  used  as  a  word  of  limitation  to  mark  ^''^'ff  *°  ^® 
out  the  estate.     This  is  not  the  case  now,  for  by  the  WordsiVf/ec 
Conveyancing  and  Law  of  Property  Act,  1881  (s),  in  simple,  in  tail, 
deeds  executed  after  the  31st  December,  1881,  it  is  suf-  tail  female,' 

may  now  be 

(»)  Ante,  p.  24.  crown   to   a  man   and   his  heirs  "''^'^• 

(<)  Litt.  8.  1  ;  Co.  Litt.  42  a.  male,    without    saying    "of    the 

(m)  Ante,  p.  29.  body,"    is   good,    and   they   will 

(f)  Litt.  8.  57;  ante,  p.  58.  descend  to  his  heirs  male,  lineal 

{x)  Litt.  8.  31 ;  Co.  Litt.  27  a  ;  or  collateral.     Co.  Litt.  27  a. 
2  Black.  Com.  415  ;  DoeH.  Briaic  {z)  Stat.  44   &  45  Vict.  c.  41, 

T.  Martyn,  8  Barn.  &  Cress.  497.  b.  61  ;  Williams's  Conveyancing 

(y)  But  a  grant  of  arms  by  the  Statutes,  225. 
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ficieut,  iu  the  limitation  of  au  estate  in  fee  simple,  to 
use  the  words  in  fee  simple,  without  the  word  heirs ;  and 
in  the  limitation  of  an  estate  iu  tail,  to  use  the  words 
in  tail  without  the  words  heirs  of  the  hodtf ;  and  in  the 
limitation  of  an  estate  in  tail  male  or  in  tail  female,  to 
use  the  words  in  tail  male,  or  in  tail  female,  as  the  ease 
requires,  without  the  words  heirs  male  of  the  body  or 
heirs  female  of  the  body.  But  it  is  conceived  that,  unless 
the  exact  words  specified  in  the  above  enactment  be 
made  use  of,  the  word  heirs  must  still  be  introduced  in 
order  to  limit  an  estate  of  inheritance.  Thus  if  a  grant 
be  made  to  a  man  and  his  seed,  or  to  a  man  and  his 
o^'spring,  or  to  a  man  and  the  issue  of  his  body,  all  these 
are  insufficient  to  confer  an  estate  tail,  and  only  give  an 
estate  for  life  for  want  of  the  word  heirs  (a)  ;  so  if  a  man 
purchase  lands  to  have  and  to  hold  to  him  for  ever,  or  to 
him  and  his  assigns  for  ever,  he  will  have  but  an  estate 
for  his  life,  and  not  a  fee  simple  {b).  Before  alienation 
was  permitted,  the  heirs  of  the  tenant  were  the  only 
persons,  besides  himself,  who  could  enjoy  the  estate  ;  and 
if  they  were  not  mentioned,  the  tenant  could  not  hold 
longer  than  for  his  own  life  (c)  ;  hence  arose  the  neces- 
sity of  the  word  heirs  to  create  an  estate  in  fee  tail  or 
fee  simple.  At  the  present  day,  the  free  transfer  of 
estates  in  fee  simple  is  universally  allowed ;  but  this 
liberty,  as  we  have  seen  {d),  is  now  given  by  the  law 
and  not  by  the  particular  words  by  which  au  estate  may 
happen  to  be  created.  So  that,  though  conveyances 
of  estates  in  fee  simple,  when  the  51st  section  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  is  not 
relied  on,  are  usually  made  to  hold  to  the  purchaser, 
his  heirs  and  assigns  for  ever,  yet  the  word  heirs  alone 
gives  him  a  fee  simple,  of  which  the  law  enables  him 
to  dispose ;  and  the  remaining  words,  and  assigns  for 

(a)  Co.    Litt.    20   b ;  2   Elack.  (e)  Ante,  pp.  21—24. 

Com.  115.  {d)  Ante,  p.  64. 

(6)  Litt.  s.  1  ;  Co.  Litt.  20  a. 
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eve)\  have  at  the  present  day  no  conveyancing  virtue 
at  all;  hut  are  merely  declaratory  of  that  power  of 
alienation  which  the  purchaser  would  possess  without 
them. 

The  formal  delivery  of  the  seisin  or  feudal  possession,  A  feoffment 
which  always  took  place  in  a  feoffment,  rendered  it,  Seated  an^ 
till  recently,  an  assurance  of  great  power ;  so  that,  if  estate  by 
a  person  should  have  made  a  feoffment  to  another  of         °' 
an  estate  in  fee  simple,  or  of   any   other   estate,  not 
waiTanted  by  his  own   interest   in   the   lands,  such  a 
feoffment  Avould  have  operated  by  wrong,  as  it  is  said, 
and  would  have  conferred  on   the   feoffee   the  whole 
estate  limited  by  the  feoffment  along  with  the  seisin 
actually  delivered.     Thus  if  a  tenant  for  his  own  life  Feoflfment  by- 
should  have  made  a  feoffment  of  the  lands  for  an  estate  \?J^^^^  ^°^ 

life. 

in  fee  simple,  the  feoffee  would  not  merely  have  ac- 
quired an  estate  for  the  life  of  the  feoffor,  but  would 
have  become  seised  of  an  estate  in  fee  simple  by  wrong; 
accordingly,  such  a  feoffment  by  a  tenant  for  life  was 
regarded  as  a  cause  of  forfeiture  to  the  person  entitled 
in  reversion  ;  such  a  feoffment  being  in  fact  a  convey- 
ance of  his  reversion,  without  his  consent,  to  another 
person.     In  the  same  manner,  feoffments  made  by  idiots  By  idiots  and 
and  lunatics  appear  to  have  been  only  voidable  and  not   '^^*^^^- 
absolutely  void  {e)  ;  whereas  their  conveyances  made  by 
any  other  means  are  void  in  toto  ;  for,  if  the  seisin  was 
actually  delivered  to  a  person,  though  by  a  lunatic  or 
idiot,  the  accompanying  estate  must  necessarily  have 
passed  to  him,  until  he  should  have  been  deprived  of  it. 
Again,  the  formal  delivery  of  the  seisin  in  a  feoffment  By  infants  of 
appears  to  be  the  ground  of  the  validity  of  such  a  con-  jj^^^Jg''*"'^ 
veyance  of  gavelkind  lands,  by  an  infant  of  the  age  of 
fifteen  years  (/)  ;  although  a  conveyance  of  the  same 
lands  by  the  infant,  made  by  any  other  means,  would 

{c)  Ante,  p.  89.  (/)  Ante,  p.  159. 

W.K.P.  N 
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A  considera- 
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or  the  gift  to 
be  made  to 
the  use  of  the 
feoffee. 


Writing  for- 
merly un- 
necessary. 


be  YoidaLle  by  him,  on  attaining  his  majority  {ji).  By 
the  Act  to  amend  the  law  of  real  property  {h),  it  is, 
however,  now  provided,  that  a  feoffment  shall  not  have 
any  toi-tious  operation :  but  a  feoffment  made  under  a 
custom  by  an  infant  is  expressly  recognized  {i) . 

Down  to  the  time  of  King  Henry  VIII.  nothing 
more  was  requisite  to  a  valid  feoffment  than  has  been 
already  mentioned.  In  the  reign  of  this  king,  how- 
ever, an  Act  of  Parliament  of  great  importance  was 
passed,  known  by  the  name  of  the  Statute  of  Uses  (/c). 
And  since  this  statute,  it  has  now  become  further 
requisite  to  a  feoffment,  either  that  there  should  be  a 
consideration  for  the  gift,  or  that  it  should  be  expressed 
to  be  made,  not  simply  unto,  but  unto  and  to  the  use  of 
the  feoffee.  The  manner  in  which  this  result  has  been 
brought  about  by  the  Statute  of  Uses  will  be  explained 
in  the  next  chapter. 

If  proper  words  of  gift  were  used  in  a  feoffment, 
and  witnesses  were  present  who  could  afterwards  prove 
them,  it  mattered  not,  in  ancient  times,  whether  or  not 
they  were  put  into  writing  (/)  ;  though  writing,  from  its 
greater  certainty,  was  generally  employed  (;;?).  There 
was  this  difference,  however,  betw^een  writing  in  those 
days,  and  writing  in  our  own  times.  In  our  own  times, 
almost  everybody  can  write ;  in  those  days  very  few  of 
the  landed  gentry  of  the  country  were  so  learned  as  to 
be  able  to  sign  their  own  names  (;;).  Accordingly,  on 
every  important  occasion,  when  a  written  document  was 
required,  instead  of  signing  their  names,  they  affixed 
their  seals  ;  and  this  writing,  thus  sealed,  was  delivered 


{g)  Ante,  p.  89. 
\h)  Stat.  8  &  9  Vict.   c.   106, 
s.  4. 

(i)  Sect.  3. 

{Ic)  Stat.  27  Hen.  VIII.  c.  10. 

{l)  Bracton,  lib.  2,  fol.   11  b, 


par.  3,  33  b,  par.  1;  Co.  Litt. 
48  b,  121b,  143  a,  271  b,  n.  (1). 

{m)  Madox's  Form.  Angl.  Dis- 
sert, p.  1. 

(«)  3  Hallam's  Middle  Ages, 
329  ;  2  Black.  Com.  305,  306. 
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to  the  party  for  whose  benefit  it  was  intended.  "Writing 
was  not  then  employed  for  every  trivial  purpose,  but 
was  a  matter  of  some  solemnity ;  accordingly,  it  became 
a  rule  of  law,  that  every  writing  under  seal  imported  a 
consideration  (o)  : — that  is,  that  a  step  so  solemn  could 
not  have  been  taken  without  some  sufficient  ground. 
This  custom  of  sealing  remained  after  the  occasion  for 
it  had  passed  away,  and  writing  had  been  generally 
introduced ;  so  that,  in  all  legal  transactions,  a  seal  was 
affixed  to  the  written  document,  and  the  writing  so 
sealed  was,  when  delivered,  called  a  deed,  in  Latin  A  deed. 
factum,  a  thing  done  ;  and,  for  a  long  time  after  writing 
had  come  into  common  use,  a  written  instrument,  if 
unsealed,  had  in  law  no  superiority  over  mere  words  {p) ; 
nothing  was  in  fact  called  a  writing,  but  a  document 
under  seal  (r/).  And  at  the  present  day  a  deed,  or  a 
writing  sealed  and  delivered  (>•),  still  imports  a  con- 
sideration, and  maintains  in  many  respects  a  superiority 
in  law  over  a  mere  unsealed  writing.  In  modern  prac- 
tice the  kind  of  seal  made  use  of  is  not  regarded,  and 
the  mere  placing  of  the  finger  on  a  seal  already  made, 
is  held  to  be  equivalent  to  sealing  (s) ;  and  the  words 
"  I  deliver  this  as  my  act  and  deed,"  which  are  spoken 
at  the  same  time,  are  held  to  be  equivalent  to  delivery, 
even  if  the  party  keep  the  deed  himself  [t) .  The  sealing  Execution, 
and  delivery  of  a  deed  are  termed  the  execution  of  it. 
Occasionally  a  deed  is  delivered  to  a  third  person  not 
a  party  to  it,  to  be  delivered  up  to  the  other  party  or 

(o)  Plowden,    308 ;  3   Buitow,  (;•)  Co.     Litt.     171  b  ;     Shop. 

1639 ;   1  Fonblanque  on  Equity,  Touch.  50. 

342  ;  2  Fonb.  Eq.  26.  (.s)  Shop.  Touch.  57. 

{p)  See  Litt.  ss.  250,  252 ;  Co.  {t)  Doe  d.   Gariions  v.  Knifjht, 

Litt  9  a,  49  a,  121  b,  143a,  169  a;  5  Barn.  &  Cress.  671 ;  Grufjeon  v. 

iZrt««  V.  7/MyAM,  7  T.  Rep.  350,  n.  Gcrrard,    4    You.    &   Coll.    119, 

(?)  See  Litt.  ss.  3G5,  366,  367;  130  ;  Exton  v.  Scott,  6  Sim.  31  ; 

Shep.    Touch,    by   Preston,   320,  Fletcher  v.  Fletcher,  4  Hare,   67. 

321  ;    Sugden's  Vend.     &     Pur.  See  also  Hall  v.   Jlahibrulf/e,    12 

126,  11th  ed.  Q.  B.  099. 

x2 


180 


OF  CORPOREAL  HEREDITAMENTS. 


Escrow. 


Alteration, 
rasure,  &c. 


parties,  upon  tlio  performance  of  a  condition,  as  the 
payment  of  money  or  the  like.  It  is  then  said  to  he 
delivered  as  an  escrow  or  mere  writing  {scriptiiin)  ;  for  it 
is  not  a  perfect  deed  until  delivered  up  on  the  perform- 
ance of  the  condition ;  but  when  so  delivered  up,  it 
operates  from  the  time  of  its  execution  (w).  Any 
alteration  or  rasure  in  or  addition  to  a  deed  is  presumed 
to  have  been  made  before  its  execution  (r).  And  it 
was  formerly  held  that  any  alteration,  rasure  or  addition 
made  in  a  material  part  of  a  deed,  after  its  execution 
by  the  grantor,  even  though  made  by  a  stranger,  would 
render  it  void,  and  that  any  alteration  in  a  deed  made 
by  the  i)arty  to  whom  it  was  delivered,  though  in  words 
not  material,  would  also  render  it  void  ix).  But  a  more 
reasonable  doctrine  has  lately  prevailed ;  and  it  has  now 
been  held  that  the  filling  in  of  the  date  of  the  deed,  or 
of  the  names  of  the  occupiers  of  the  lands  conveyed,  or 
any  such  addition,  if  consistent  with  the  purposes  of  the 
deed,  v/ill  not  render  it  void,  even  though  done  by  the 
party  to  whom  it  has  been  delivered,  after  its  execu- 
tion (y).  If  an  estate  has  once  been  conveyed  by  a 
deed,  of  course  the  subsequent  alteration,  or  even  the 
destruction,  of  the  deed  cannot  operate  to  reconvey  the 
estate ;  and  the  deed,  even  though  cancelled,  may  be 
given  in  evidence  to  show  that  the  estate  was  conveyed 
by  it  whilst  it  was  valid  (s).  But  the  deed  having  be- 
come void,  no  action  could  be  brought  upon  any  covenant 
contained  in  it  (a). 


(m)  See  Shep.  Touch.  58,  59 ; 
Bou'ker  v.  Burdekin,  11  Mees.  & 
Wels.  128,  147  ;  Kash  v.  Flyti,  1 
Jones  &  Lat.  162 ;  Graham  t. 
Graham,  1  Ves.  jim.  275  ;  Miller- 
ship  V.  Brookes,  5  H.  &  N.  7^7 ; 
Watkins  v.  Nash,  L.  R.,  20  Eq. 
262. 

{v)  Doe  d.  Taiiim  v.  Catomore, 
16  Q.  B.  745. 

{z)  Fiff  of  tease,  11  Rep.  27  a. 


(y)  Aldous  V.  Cornwell,  L.  R., 
3  Q.  B.  573  ;  Adsetts  v.  Rives, 
33  Beav.  55. 

(z)  Lord  Ward  v.  Lumley,  5  H. 
&  N.  87,  656. 

(«)  Bigot's  case,  11  Rep.  27  a; 
Piiuciples  of  the  Law  of  Personal 
Property,  p.  Ill,  11th  ed.  ;  135, 
12th  ed.  ;  Rail  v.  Chandless,  4 
Bing.  123.  It  is  now  felony 
not  only  to  steal,  but  also  for  any 
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Previously  to  the  Stamp  Act,  1870  [b),  every  deed,  if  Stamps  on 
not  charged  with  any  ad  valorem  or  other  stamp  duty,    ^^  ^" 
nor  expressly  exempted  from  all  stamp  duty,  was  liable 
to  a  stamp  duty  of  1/.  15.s.  ;  and  if  the  deed,  together 
with  any  schedule,  receipt  or  other  matter  put  or  in- 
dorsed   thereon   or   annexed    thereto,   contained   2160 
words,  or  30  common  law  folios  of  72  words  each,  or 
upwards,  it  was  liable  to  a  further  progressive  duty  of 
10s.  for  eyery  entire  quantity  of  1080  words,  or  15  folios, 
over  and  above  the  first  1080  words.     But  the  duplicate  Duplicate  or 
or  counterpart  of  any  deed  was  liable  only  to  a  stamp  ^°^"  ^^^^ 
duty  of  five  shillings  and  a  2)rogressive  duty  of  half-a- 
crown,  unless  the  original  were  liable  to  a  less  duty,  in 
which  case  the  duty  was  the  same  as  on  the  original. 
If,  however,  the  deed  were  signed  or  executed  by  any 
party  thereto,  or  bore  date,  before  or  upon  the  10th  of 
October,  1850,  when  the  former  Act  to  amend  the  stamp 
duties  took  effect,  then  the  progressive  duty  was  11.  5s. 
for  every  entire  quantity  of  1080  words  beyond  the  first 
1080  (c).     But  the  Stamp  Act,  1870  (r/),  has  now  con-  The  stamp 
solidated  and  amended  the  provisions  relating  to  the     ^  ' 
stamp  duties.     The  stamp  duty  for  a  deed  of  any  kind 
not  described  in  the  schedule  to  the  Act,  is  now  only 
lO-v.  (e) ;  and  all  progressive  duties  are  abolished.     The  Progressive 
duplicate  or  counterpart  of  any  deed  is  subject  to  the  lisjie^ 
same  duty  as  before,  except  the  progressive  duty  (/) .       Duplicate  or 

counterijart. 

Deeds  are  divided   into  two   kinds,  deeds  poll  and  Deeds  pull 
indentures  :  a  deed  poll  being  made  by  one  party  only,  tures!" 
and  an  indenture  being  made  between  two  or  more 
parties.      Formerly,   when    deeds   were    more    concise 
than  at  present,  it  was  usual,  where  a  deed  was  made 

fraudulent  purpose    to    destroy,  13    k    11  Vict.  c.   97;  24    &    25 

cancel,  obliterate  or  conceal  any  Vict.  c.  91,  s.  31. 
document  of  title  to  lands.     Stat.  {d)  Stat.  33  &  34  Vict.  c.  97. 

24  k  25  Vict.  c.  96,  h.  28.  (e)   Schedule  to  Act,  tit.  Deed. 

(«)  Stat.  33  &  31  Vi<:t.  c.  97.  (/)  Schedule  to  Act,  tit.  Dupli- 

(c)  Stat».  55  Geo.  III.  c.  184  ;  cate. 
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between  two  parties,  to  write  two  copies  upon  the  same 
piece  of  parchment,  with  some  word  or  letters  of  the 
alphabet  written  between  them,  througli  which  the 
parchment  was  cut,  often  in  an  indented  line,  so  as  to 
leave  half  the  word  or  letters  on  one  part,  and  half  on 
the  other,  thus  serving  the  purpose  of  a  tally.  But  at 
length  indenting  only  came  into  use  (</)  ;  and  now  every 
deed,  to  which  there  is  more  than  one  party,  is  cut  with 
an  indented  or  waving  line  at  the  top,  and  is  called 
an  indenture  (/?).  Formerly,  when  a  deed  assumed  the 
form  of  an  indentm^e,  every  person  who  took  any  im- 
mediate benefit  under  it  was  always  named  as  one  of 
the  parties.  But  now,  by  the  Act  to  amend  the  law  of 
real  property  it  is  enacted  that,  under  an  indenture,  an 
immediate  estate  or  interest  in  any  tenements  or  here- 
ditaments, and  the  benefit  of  a  condition  or  covenant  re- 
specting any  tenements  or  hereditaments,  may  be  taken 
Person  taking  although  the  taker  thereof  be  not  named  a  party  to  the 

benefit  need  •     -,      ,  -i       i-\     i         -t      -\  j  •         j      ^ 

not  be  a  same  mdenture  ;  also  that  a  deed,  purportmg  to  be  an 

party.  indenture,  shall  have  the  effect  of  an  indentm-e,  although 

not  actually  indented  (/).  A  deed  made  by  only  one 
party  is  polled,  or  shaved  even  at  the  top,  and  is  there- 
Deed  poll,  fore  called  a  deed  poll ;  and,  under  such  a  deed,  any 
person  may  accept  a  grant,  though  of  com-se  none  but 
the  party  can  make  one.  All  deeds  must  be  written 
either  on  paper  or  parchment  {Ic). 

Writings  not  So  manifest  are  the  advantages  of  putting  down  in 
under  seal.  writing  matters  of  any  permanent  importance,  that,  as 
commerce  and  civilization  advanced,  writings  not  under 
seal  must  necessarily  have  come  into  fi-equent  use  ;  but, 
until  the  reign  of  King  Charles  II.,  the  use  of  writing 
remained  perfectly  optional  with  the  parties,  in  every 

{(/)  2  Black.  Com.  295.  c.  76,  s.  11,  to  the  same  effect. 
{h)  Co.  Litt.  143  b.  (k)  Shep.  Toucli.  54  ;  2  Black. 

(i)  Stat.   8   &   9  Vict.  c.   106,  Com.  297. 
s.  5,  repealing  stat.  7  &  8  Vict. 
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case  whicli  did  not  require  a  deed  under  seal.     In  this 
reign,  however,  an  Act  of  Parliament  was  passed  (/),  re- 
quiring the  use  of  writing  in  many  transactions,  which 
previously  might  have  taken  place  by  mere  word  of 
mouth.     This  Act  is  intituled  "  An  Act  for  Prevention 
of  Frauds  and  Perjuries,"  and  is  now  commonly  called 
the  Statute  of  Frauds.     It  enacts  (>>?),  amongst  other  The  Statute 
things,  that  all  leases,  estates,  interests  of  freehold,  or 
terms  of  years,  or  any  uncertain  interests,  in  messuages, 
manors,  lands,  tenements   or  hereditaments,  made  or 
created  by  livery  of  seisin  only,  or  by  parol,  and  not 
put  in  writing,  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  theu"  agents  thereunto  lawfully 
authorized  by  writing,  shall  have  the  force  and  effect 
of  leases  or  estates  at  will  only,  and  no  greater  force 
and  effect ;  any  consideration  for  making  any  such  parol 
leases  or  estates,  or  any  former  law  or  usage  to  the 
contrary  notwithstanding.     The  only  exception  to  this  An  exception, 
sweeping  enactment  is  in  favour  of  leases  not  exceeding 
three  years  from  the  making,  and  on  which  a  rent  of 
two-thirds  at  least  of  the  full  improved  value  is  reserved 
to  the  landlord  («).      In  consequence  of  this  Act,  it 
became  necessary  that  a  feoffment  should  be  put  into 
writing,  and  signed  by  the  party  making  the  same,  or 
his  agent  lawfully  authorized  by  writing ;  but  a  deed 
or  wi"itihg  undey  seal  was  not  essential  (o),  if  livery  of 
seisin  were  duly  made.     But  now  by  the  Act  to  amend  A  deed  now 
the  law  of  real  property  ( /;) ,  it  is  provided  that  a  feoff-  ^^°^^^^'^'^- 
ment,  other  than  a  feoffment  made  under  a  custom  by 
an  infant,  shall  be  void  at  law,  unless  evidenced  by 
deed  {q).     Where  a  deed  is  made  use  of,  it  is  a  matter  AVhetlior 
of  doubt,  whether  signing,  as  well  as  sealing,  is  abso-  j^g^g  necos- 
lutely  necessary :  previously  to  the  Statute  of  Frauds,  ^ary. 
signing  was  not  at  all  essential  to  a  deed,  provided  it 

(/)  Stat.  29  Car.  II.  c.  3.  {o)  3  Prcst.  Abst.  110. 

{m)  Sect.  1.  (/;)  Stat.  8  &  9  Vict.  r.  lOG. 

{»)  Sect.  2.  [q)  Sect.  3. 
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were  only  sealed  and  delivered  (r)  ;  and  the  Statute  of 
Frauds  seems  to  be  aimed  at  transactions  by  parol  only, 
and  not  to  be  intended  to  affect  deeds.  Of  this  opinion 
is  Mr.  Preston  («).  Sir  William  Blaokstone,  on  the 
other  hand,  thinks  signing  now  to  be  as  necessary  as 
sealing  [f) .  And  the  Court  of  Queen's  Bench  has,  if 
possible,  added  to  the  doubt  {ii).  Mr.  Preston's,  how- 
ever, appears  to  be  the  better  opinion  (x).  However 
this  may  be,  it  would  certainly  be  most  unwise  to  raise 
the  question  by  leaving  any  deed  sealed  and  delivered, 
but  not  signed. 

Legal  doubts.  The  doubt  above  mentioned  is  just  of  a  class  with 
many  others,  with  which  the  student  must  expect  to 
meet.  Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles  and  the  variety  of  illustra- 
tions to  be  found  in  legal  text  books,  are  apt  to  mislead 
the  student  into  the  supposition,  that  he  has  obtained  a 
map  of  the  whole  country  which  lies  before  him.  But 
further  research  will  inform  him  that  this  opinion  is 
erroneous,  and  that,  though  the  ordinary  paths  are  well 
beaten  by  author  after  author  again  going  over  the  same 
ground,  yet  much  that  lies  to  the  right  hand  and  to  the 
left  still  continues  unexplored,  or  knoTVTi  only  as  doubt- 
ful and  dangerous.  The  manner  in  which  our  laws  are 
formed  is  the  chief  reason  for  this  prevalence  of  uncer- 
tainty. Parliament,  the  great  framer  of  the  laws,  seldom 
undertakes  the  task  of  interpreting  them,  a  task  indeed 
which  would  itself  be  less  onerous,  were  more  care  and 
pains  bestowed  on  the  making  of  them.  But,  as  it  is, 
a  doubt  is  left  to  stand  for  years,  till  the  cause  of  some 

(/•)  Shep.  Touch.  56.  (a)  See     launton   v.   Fepler,    6 

(s)  Shep.  Touch,  n.  (24),  Pres-  Madd.  166,  167  ;  Avelinex.  TFhis- 

ton's  ed.  sow,  4  Man.  &  Gran.  801  ;  Cherry 

{t)  2  Black.  Com.  306.  v.    Ileming,    4    Ex.    631,     636 ; 

{u)  Cooch  V.  Goodman,  2  Queen's  Laurie  v.  Lees,    14  Ch.   D.  249  ; 

Bench  Eep.  580,  597.  7  App.  Cas.  19,  27. 
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unlucky  suitor  raises  the  point  before  one  of  the  Courts  ; 
till  this  happens,  the  judges  themselves  have  no  autho- 
rity to  remove  it ;  and  thus  it  remains  a  pest  to  society, 
till  caught  in  the  act  of  raising  a  lawsuit.  No  wonder 
then,  when  judges  can  do  so  little,  that  writers  should 
avoid  all  doubtful  points.  Cases,  which  have  been  de- 
cided, are  continually  cited  to  illustrate  the  principles 
on  which  the  decisions  have  proceeded ;  but  in  the  ab- 
sence of  decision,  a  lawyer  becomes  timid,  and  seldom 
ventures  to  draw  an  inference,  lest  he  should  be  charged 
with  introducing  a  doubt. 

To  return  :  a  feoffment,  with  livery  of  seisin,  though 
once  the  usual  method  of  conveyance,  has  long  since 
ceased  to  be  generally  employed.  For  many  years  past, 
another  method  of  conveyance  has  been  resorted  to, 
which  could  be  made  use  of  at  any  distance  from  the 
property  ;  but  as  this  mode  derived  its  effect  from  the 
Statute  of  Uses  (y),  it  will  be  necessary  to  explain  that 
statute  before  proceeding  further. 

(y)  27  Hen.  VIII.  c.  10. 
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CHAPTER  VIII. 


or    USES    AND    TRUSTS. 


Anciently  a 
gift  -with 
livery  of 
seisin  was  all 
that  was 
necessary  for 
a  conveyance. 


In  equity  a 
different  rule 
prevailed. 


Previously  to  the  reign  of  Hemy  VIII.,  when  the 
Statute  of  Uses  {a)  was  passed,  a  simple  gift  of  lands 
to  a  j)erson  and  his  heirs,  accompanied  by  livery  of 
seisin,  was  all  that  was  necessary  to  convey  to  that 
person  an  estate  in  fee  simple  in  the  lands.  The  Courts 
of  law  did  not  deem  any  consideration  necessary  ;  but  if 
a  man  voluntarily  gave  lands  to  another,  and  put  him 
in  possession  of  them,  they  held  the  gift  to  be  complete 
and  irrevocable  ;  just  as  a  gift  of  money  or  goods,  made 
without  any  consideration,  is,  and  has  ever  been,  quite 
beyond  the  power  of  the  giver  to  retract  it,  if  accom- 
panied by  delivery  of  possession  (6).  In  law,  therefore, 
the  person  to  whom  a  gift  of  lands  was  made,  and  seisin 
delivered,  was  considered  thenceforth  to  be  the  true 
owner  of  the  lands.  In  equity,  however,  this  was  not 
always  the  case ;  for  the  Court  of  Chancery,  administer- 
ing equity,  held  that  the  mere  delivery  of  the  possession 
or  seisin  by  one  person  to  another  was  not  at  all  con- 
clusive of  the  right  of  the  feoffee  to  enjoy  the  lands  of 
which  he  was  enfeoffed.  Equity  was  unable  to  take 
from  him  the  title  which  he  possessed,  and  could  always 
assert  in  the  Courts  of  law ;  but  equity  could  and  did 
compel  him  to  make  use  of  that  legal  title,  for  the 
benefit  of  any  other  person  who  might  have  a  more 
righteous  claim  to  the  beneficial  enjoyment.  Thus  if  a 
feoffment  was  made  of  lands  to  one  person  for  the  benefit 
or  to  the  use  of  another,  such  person  was  bound  in  con- 
science to  hold  the  lands  to  the  use  or  for  the  benefit 


{a)  27  Hen.  VIII.  c.  10. 


{b)  2  Black.  Com.  441. 
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of  the  other  accordingly ;  so  that  while  the  title  of  the 
person  enfeoffed  was  good  in  a  Court  of  law,  yet  he 
derived  no  benefit  from  the  gift,  for  the  Court  of 
Chancery  obliged  him  to  hold  entirely  for  the  use  of  the 
other  for  whose  benefit  the  gift  was  made.  This  device 
was  introduced  into  England  about  the  close  of  the 
reign  of  Edward  III.  by  the  foreign  ecclesiastics,  who 
contrived  by  means  of  it  to  evade  the  Statutes  of  Mort- 
main, by  which  lands  were  prohibited  from  being  given 
for  religious  pm-poses  :  for  they  obtained  grants  to 
persons  to  the  use  of  the  religious  houses  ;  which  grants 
the  clerical  chancellors  of  those  days  held  to  be  bind- 
ing (c).  In  process  of  time,  such  feoffments  to  one 
person  to  the  use  of  another  became  very  common ;  for 
the  Com-t  of  Chancery  allowed  the  use  of  lands  to  be 
disposed  of  in  a  variety  of  ways,  amongst  others  by 
will  (d),  in  which  a  disposition  could  not  then  be  made 
of  the  lands  themselves.  Sometimes  persons  made  Feoffment  to 
feoffments  of  lands  to  others  to  the  use  of  themselves  ^^^^^^  °*  ^^'^ 
the  feoffors ;  and  when  a  person  made  a  feoffment  to 
a  stranger,  without  any  consideration  being  given,  and 
without  any  declaration  being  made  for  whose  use  the 
feoffment  should  be,  it  was  considered  in  Chancery  that 
it  must  have  been  meant  by  the  feoffor  to  be  for  his 
own  use  (e).  So  that  though  the  feoffee  became  in  law 
absolutely  seised  of  the  lands,  yet  in  equity  he  was  held 
to  be  seised  of  them  to  the  use  of  the  feoffor.  The 
Court  of  Chancery  paid  no  regard  to  that  implied  con- 
sideration, which  the  law  affixed  to  every  deed  on 
account  of  its  solemnity,  but  looked  only  to  what 
actually  passed  between  the  parties ;  so  that  a  feoffment 
accompanied  by  a  deed,  if   no   consideration   actually 

(f)  2  Black.  Com.  328 ;  1  Sand.  ed.) ;  2  Black.  Com.   320;  ante, 

Uses,   16  (15,   5th  ed.)  ;    2  Fon-  p.  86. 
blanquc  on  Equity,  3.  (e)  Pcikins,    8.    633 ;   1    Saud. 

{d)  PerkinH,  rs.  496,  528,  537  ;  Uses,    61,    6th    ed.  ;    Co.    Litt. 

Wright's  Tenures,  174  ;  1  Sand.  271  b. 
Uses,  66,  68,  09  (64,  67,  08,  5th 


of  Uses. 


188  Ol"  rOUl'OKKAl,  IIKHEDITAMENTS. 

passed,  was  held  to  be  made  to  the  use  of  the  feoffor, 
just  as  a  feoffment  by  mere  parol  or  word  of  mouth. 
If  however  there  was  any,  even  the  smallest,  considera- 
tion given  by  the  feoffee  (/),  sueh  as  five  shillings,  the 
presumption  that  the  feoffment  was  for  the  use  of  the 
feoffor  was  rebutted,  and  the  feoffee  was  held  entitled 
to  his  own  use. 

Transactions  of  this  kind  became  in  time  so  frequent 
that  most  of  the  lands  in  the  kingdom  were  conveyed 
to  uses  "  to  the  utter  subversion  of  the  ancient  common 
laws  of  this  realm  "  {(/).  The  attention  of  the  legisla- 
ture Avas  from  time  to  time  dii'ected  to  the  public 
inconvenience  to  which  these  uses  gave  rise  ;  and  after 
several  attempts  to  amend  them  {//),  an  Act  of  Parliament 
Tlie  Statute  was  at  last  passed  for  their  abolition.  This  Act  is  no 
other  than  the  Statute  of  Uses  (/),  a  statute  which  still 
remains  in  force,  and  exerts  at  the  present  day  a  most 
important  influence  over  the  conveyance  of  real  property. 
By  this  statute  it  was  enacted,  that  where  any  person 
or  persons  shall  stand  seised  of  any  lands  or  other  here- 
ditaments to  the  use,  confidence  or  trust  of  any  other 
person  or  persons,  the  persons  that  Iica-e  any  such  use, 
confidence  or  trust  (by  which  was  meant  the  persons 
beneficially  entitled)  shall  be  deemed  in  lawful  seisin 
and  possession  of  the  same  lands  and  hereditaments  for 
such  estates  as  they  have  in  the  use,  trust  or  confidence. 
This  statute  was  the  means  of  effecting  a  complete 
revolution  in  the  system  of  conveyancing.  It  is  a 
curious  instance  of  the  power  of  an  Act  of  Parliament ; 
it  is  in  fact  an  enactment  that  what  is  given  to  A.  shall, 
under  certain  circumstances,  not  be  given  to  A.  at  all, 

(/)  1  Sand.  Uses,   62  (61,  5th  III.  c.  1,  enabling  the  cestui  que 

ed.) .  use,  or  person  beneficially  entitled, 

(g)  Stat.  27  Hen.  VIII.  c.  10,  to  convey  the  possession  without 

preamble.  the  concurrence  of  his  trustee. 

(A)  See  particularly  Stat.  1  Rich.  (i)  27  Hen.  VIII.  c.  10. 
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but  to  somebody  else.     For  suppose  a  feoffment  be  now  FeoflPment  to 
made  to  A.  and  his  heirs,  and  the  seisin  duly  delivered  ^girs^^o  tte  me 
to  him  ;  if  the  feoffment  be  expressed  to  be  made  to  of  B.  and  his 
him  and  his  heirs  fo  the  use  of  some  other  person,  as 
B.  and  his  heirs,  A.  (who  would,  before  this  statute, 
have  had  an  estate  in  fee  simple  at  law)  now  takes  no 
penuanent   estate,  but   is   made   by   the   statute  to   be 
merely  a  kind  of  conduit  pipe  for  conveying  the  estate 
to  B.     For  B.  (who  before  would  have  had  only  a  use 
or  trust  in  equity)  shall  now,  having  the  use,  be  deemed 
in  lawful  seisin  and  possession ;  in  other  words,  B.  now 
takes  not   only   the   beneficial   interest,   but   also   the 
estate  in  fee  simple  at  law,  wliich  is  wrested  from  A. 
by  force  of  the  statute.     Again,  suppose  a  feoffment  Feoffment 
to  be  now  made  simply  to  A.  and  his  heirs  without  any  ^dlration°'^" 
consideration.     We  have  seen  that  before  the  statute 
the  feoffor  would  in  this  case  have  been  held  in  equity 
to  have  the  use,  for  want  of  any  consideration  to  pass 
it  to  the  feoffee  ;  now,  therefore,  the  feoffor,  having  the 
use,  shall  be  deemed  in  lawful  seisin  and  possession ; 
and  consequently,  by  such  a  feoffment,  although  livery 
of  seisin  be  duly  made  to  A.,  yet  no  permanent  estate 
vnll  pass  to  him ;  for  the  moment  he  obtains  the  estate 
he  holds  it  to  the  use  of  the  feoffor  ;  and  the  same  in- 
stant comes  the  statute,  and  gives  to  the  feoffor,  who 
has  the  use,  the  seisin  and  possession  (k).     The  feoffor, 
therefore,  instantly  gets  back  all  that  he  gave ;  and  the 
use  is  said  to  restcit  to  himself.     If,  however,  the  feoff-  Resulting 
ment  be  made  unto  and  to  the  use  of  A.  and  his  heirs —  ^^®* 
as,  before  the  statute,  A.  would  have  been  entitled  for 
his  own  use,  so  now  he  shall  be  deemed  in  lawful  seisin 
and  possession,  and  an  estate  in  fee  simple  will  effectually 
pass  to  him  accordingly.     The  propriety  of  inserting, 
in  every  feoffment,  the  words  to  the  use  of,  as  well  as  to 
the  feoffee,  is  therefore  manifest.     It  appears  also  that 

{k)  1  Sand.  Uses,  99,  100  (96,  6th  ed.). 
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an  estate  iu  feo  simple  may  be  elYectually  convoyed  to  a 
person  liy  making  a  feoffment  to.  any  other  person  and 
his  heirs,  to  the  use  of  or  upon  confidence  or  trust  for 
such  former  person  and  his  heirs.  Thus,  if  a  feoffment 
be  made  to  A.  and  his  heirs,  to  the  use  of  B.  and  his 
heirs,  an  estate  in  fee  simple  will  now  pass  to  B.,  as 
effectually  as  if  the  feoffment  had  been  made  directly 
unto  and  to  the  use  of  B.  and  his  heu's  in  the  first 
instance.  The  words  fo  the  tise  of  are  now  almost 
universally  employed  for  such  a  purpose ;  but  "  upon 
confidence,"  or  "  upon  trust  for,"  would  answer  as  well, 
since  all  these  expressions  are  mentioned  in  the  statute. 


Trusts. 


Trusts  still 
exist  notwith- 
standing: the 
Statute  of 
Uses. 


The  word  /nisf,  however,  is  never  employed  in  modern 
conveyancing,  when  it  is  intended  to  vest  an  estate  in 
fee  simple  in  any  person  by  force  of  the  Statute  of  Uses. 
Such  an  intention  is  always  carried  into  effect  by  the 
employment  of  the  word  use ;  and  the  word  trust  is  re- 
served to  signify  a  holding  by  one  person  for  the  benefit 
of  another  similar  to  that  (/),  which,  before  the  statute, 
was  called  a  iii^e.  For,  strange  as  it  may  appear,  with 
the  Statute  of  Uses  remaining  unrepealed,  lands  are  still, 
as  everybody  knows,  frequently  vested  in  trustees,  who 
have  the  seisin  and  possession  in  law,  but  yet  have  no 
beneficial  interest,  being  liable  to  be  brought  to  account 
for  the  rents  and  profits  by  means  of  the  equitable 
jurisdiction  of  the  High  Court  of  Justice.  The  Statute 
of  Uses  was  evidently  intended  to  abolish  altogether 
the  jurisdiction  of  the  Court  of  Chancery  over  landed 
estates  {m)^  by  giving  actual  possession  at  law  to  every 
person  beneficially  entitled  in  equity.  But  this  object 
has  not  been  accomplished  ;  for  the  Com"t  of  Chancery 
soon  regained  in  a  curious  manner  its  former  ascendancy, 
which  has  remained  to  the  present  day.     So  that  all 


[T)  But  not  the  same,  1  Sand. 
Uses,  266  (278,  5th  ed.). 


{m)  Chudleigh^ s    case,     1    Eep. 
124,  125. 
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that  was  ultimately  effected  by  tlie  Statute  of  Uses, 
was  to  import  into  the  ,rules  of  law  some  of  the  then 
existing  doctrines  of  the  Coui'ts  of  Equity  (n),  and  to 
add  thi-ee  words,  fo  the  use,  to  every  conveyance  (o) . 
The    Supreme    Court    of    Judicature    Act,    1873  (^j).  Supreme 
transferred  [q)  the  jmisdiction  of  all  the  Courts,  both  of  judicatm-e 
law  and  equity,  to  the  High  Court  of  Justice  thereby  ■^^*- 
established ;  and  it  enacts  (r)  that  in  all  matters,  not  liules  of 
therein  particularly  mentioned,  in  which  there  is  any  prevaU^  ^ 
conflict  or  variance  between  the  rules  of  equity  and 
the  rules  of  the  common  law  with  reference  to  the  same 
matter,  the  rules  of  equity  shall  prevail. 

The  manner  in  which  the  Court  of  Chancery  re- 
gained its  ascendancy  was  as  follows : — Soon  after  the 
passing  of  the  Statute  of  Uses,  a  doctrine  was  laid 
down,  that  there  could  not  be  a  use  upon  a  use  (s). 
For  instance,  suppose  a  feoffment  had  been  made  to  A.  No  usg  upou 
and  his  heirs,  to  the  use  of  B.  and  his  heirs,  to  the  use  ^  ^®®- 
of  C.  and  his  heirs ;  the  doctrine  was,  that  the  use  to  C. 
and  his  heirs  was  a  use  upon  a  use,  and  was  therefore 
not  affected  by  the  Statute  of  Uses,  which  could  only 
execute  or  operate  on  the  use  to  B.  and  his  heirs.  So 
that  B.  and  not  C.  became  entitled,  under  such  a  feoff- 
ment, to  an  estate  in  fee  simple  in  the  lands  comprised 
in  the  feoffment.  This  doctrine  has  much  of  the 
subtlety  of  the  scholastic  logic  which  was  then  preva- 
lent. As  Mr.  "Watkins  says  ij),  it  must  have  surprised 
every  one,  who  was  not  sufficiently  learned  to  have  lost 
his  common  sense.  It  was  however  adopted  by  the 
Courts  and  is  still  law.     Even  if  the  first  use  be  to  the 

(«)  2  Fonb.  Eq.  17.  1875  ;    see  stat.   37   &   38  Vict. 

(o)  See  Hopkins  v.  IlopJcinn,   1  c.  83. 

Atk.    591  ;    1    Sand.   Uses,    265  («?)  Sects.  16,  17,  18. 

(277,  5th  ed.).  (»•)  Sect.  25,  subsect.  (11). 

{j>)  Stat.   36  &  37  Vict.  c.  66,  (*)  2  Black.  Com.  315. 

B8.  16 — 18;    this  Act  came  into  {t)  Principles  of  Conveyancing, 

operation  on  the  Ist  November,  Introduction. 


192 


OF  CORPOUEAL  HEREDITAMENTS. 


Chancery  in- 
terfered. 


Lesral  estate. 


feoffee  himself,  iu  whicli  case  he  takes  by  the  common 
law  {>(),  no  subsequent  use  will  be  executed,  and  the 
feoffee  will  take  the  fee  simple ;  thus,  under  a  feoffment 
unto  and  to  the  use  of  A.  and  his  heu-s,  to  the  use  of 
C.  and  his  heirs,  C.  takes  no  estate  in  law,  for  the  use 
to  him  is  a  use  upon  a  use  ;  but  the  fee  simple  vests  in 
A.  to  whom  the  use  is  first  declared  (r) .  Here  then 
was  at  once  an  opportunity  for  the  Court  of  Chancery 
to  interfere.  It  was  manifestly  inequitable  that  C,  the 
party  to  whom  the  use  was  last  declared,  should  be  de- 
prived of  the  estate,  which  was  intended  solely  for  his 
benefit ;  the  Court  of  Chancery,  therefore,  interposed 
on  his  behalf,  and  constrained  the  party,  to  whom  the 
law  had  given  the  estate,  to  hold  in  trust  for  him  to 
whom  the  use  was  last  declared.  Thus  arose  the 
modern  doctrine  of  uses  and  trusts.  And  hence  it  is, 
that  by  the  modern  method  of  vesting  a  freehold  estate 
in  one  person  as  trustee  for  another,  the  conveyance  is 
made  unto  the  trustee,  or  some  other  person  (it  is  imma- 
terial which),  and  his  heirs,  to  the  use  of  the  trustee  and 
his  heirs,  in  trust  for  the  party  intended  to  be  benefited 
(called  cestui  que  trust)  and  his  heirs.  In  a  deed  exe- 
cuted after  the  31st  December,  1881,  the  limitation  may 
be  unto  and  to  the  use  of  the  trustee  in  fee  simple,  in 
trust  for  the  cestui  que  trust  in  fee  simple  without  the  use 
of  the  word  heirs  {ic).  An  estate  in  fee  simple  is  thus 
vested  in  the  trustee,  by  force  of  the  Statute  of  Uses, 
and  the  entire  beneficial  interest  is  given  over  to  the 
cestui  que  trust  by  the  doctrines  of  the  Court  of  Chan- 
cery. The  estate  in  fee  simple,  which  is  vested  in  the 
trustee,  is  called  the  legal  estate,  beiug  an  estate,  to 
which  the  trustee  was  entitled,  only  in  the  contemplation 
of  a  court  of  lair,  as  distinguished  from  equity.      The 


(w)  Doe  d.  Lloyd  \.  Fassingham, 
6  Barn.  &  Cres.  30o,  317;  Orme's 
case,  L.  E.,  8  C.  P.  281. 


{v)  Doc  d.  Lloyd  v.  Passingham, 
ubi  supra. 

(w)  Stat.  44  &  45  Vict.  c.  41, 
8.  51 ;  ante,  p.  175. 
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interest  of  the  cestui  que  trust  is  called  an  equitable  estate,  Equitable 
being  an  estate  to  which  he  was  entitled  only  in  the  ^^  ^  ^' 
contemplation  of  the  Coiu't  of  Chancery,  which  admi- 
nistered equity.  The  Supreme  Court  of  Judicatui-e  Act, 
1873,  has  assigned  to  the  Chancery  Division  of  the 
High  Court  the  execution  of  trusts,  charitable  and 
private  (.r)  ;  but  the  doctrine  of  trusts  remains  the  same. 
In  the  present  instance  the  cestui  que  trust  has  an 
equitable  estate  in  fee  simple.  He  is  the  beneficial 
owner  of  the  property.  The  trustee,  by  virtue  of  his 
legal  estate,  has  the  right  and  power  to  receive  the  rents 
and  profits ;  but  the  cestui  que  trust  is  able,  by  virtue 
of  his  estate  in  equity,  at  any  tune  to  obKge  his  trustee 
to  come  to  an  account,  and  hand  over  the  whole  of  the 
proceeds  (y). 

(x)  Stat.  3G  &  37  Vict.  c.  66,  s.  34. 

(y)  There   is  a  very  important  difPerence  between  the  right  of  a  Difference 
trustee  of  land  or  other  property  and  the  right  of  the  cestui  que  trust,  between  the 
A  trustee  of  land  has  the  legal  estate  therein  ;  and  this,  as  we  have  eights  oi 
seen,  is  a  right  availing  against  aU  the  world.     But  the  right  of  the  „„^/„; '... 
cestui  que  trust  is  only  a  right  availing  a  particular  person,  namely  the  trust. 
trustee.     The  Court  of  Chancery  enforced  a  trust  imposed  on  the  legal 
owner  of  property  by  proceedings  against  the  person  of  the  trustee. 
Equity  acts  in  persoiunii,  as  it  was  said.     If  the  original  trustee  parted 
with  his  legal  estate  in  or  ownership  of  the  trust  property,  any  per- 
son who  acquii'ed  that  estate  or  ownership  from  the  trustee,  with 
actual  or  constructive  notice  of  the  trust,  was  in  equity  bound  by  the  Notice  of  a 
trust ;  that  is,  the  Courts  of  Equity  would  continue  to  enforce  the  trust. 
trust  against  the  person  who  succeeded  to  the  trustee's  legal  rights. 
And  it  came  to  be  established  that  the  obligation  imposed  by  a 
trust  was  so  far  annexed  to  the  trustee's  estate  that,   as  a  general 
rule,  all  persons  who  acquired  that  estate  were  bound  by  the  trust. 
If,  however,  the  trustee  parted  wath  the  trust  property  to  a  bond  fide 
purchaser  for  valuable  consideration,  who  had  no  notice  of  the  trust, 
the  cestui  que  trust  could  not  recover  the  property  by  any  proceeding 
either  at  law  or  in  equity,  and  had  no  remedy  except  to  tiy  to  obtain 
compensation  by  suing  the  trustee  in  equity  for  a  breach  of  trust.     It 
is  this  exception  to  the  general  rule  respecting  the  devolution  of  the 
obligation  created  by  a  trust  which  shows  most  clearly  the  natui-e  of 
tlie  right  of  a  cestui  que  trust.     The  difference  between  the  rights  of 
trustee  and  cestui  que  trust  was  fonnerly  emphasised  by  the  fact  that 
the  right  of  tlie  cestui  que  trust  was  not  recognized  in  the  Courts  of 
W.K.P.  O 
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AVe  have  now  arrived  at  a  very  prevalent  and  im- 
portant kind  of  interest  in  landed  property,  namely,  an 
estate  in  equity  merely,  and  not  at  law.  The  owner  of 
such  an  estate  had  no  title  at  all  in  any  court  of  law,  but 
w'as  obliged  to  have  recourse  exclusively  to  the  Court  of 
Chancery,  where  he  found  himself  considered  as  owner, 
according  to  the  equitable  estate  he  might  have  had. 
Chancery  in  modem  times,  though  in  principle  the 
same  as  the  ancient  court  which  first  gave  effect  to 
uses,  was  yet  widely  different  in   the    application   of 

Common  Law,  and  could  only  be  enforced  in  a  Court  of  Equity.  Li 
the  year  1875  the  original  jurisdiction  of  all  the  Courts  of  Common  Law 
and  Equity  was  ti-ansferred  to  the  High  Court  of  Justice.  Tlie  effect 
of  this  change  is  that  eqiiitahle  rights,  or  rights  enforced  by  virtue  of 
the  jui'isdiction  of  Courts  of  Eqiiity,  are  now  recognized  and  may  be 
enforced  in  every  branch  of  the  High  Court  of  Justice  just  as  much  as 
legal  rights,  or  rights  enforced  by  virtue  of  the  jurisdiction  of  Courts 
of  Common  Law;  although,  for  the  purposes  of  procedure,  the  execu- 
tion of  trusts  and  various  other  branches  of  equity  are  assigned  to  the 
Chancery  Division.  But  the  two  systems  of  law  and  equity  are  not 
abolished,  as  some  have  imagined.  They  continue  to  be  administered, 
though  now  in  the  same  Court  instead  of  in  different  Coiu'ts.  In  the 
High  Court  of  Justice  the  same  prevalence  is  still  secured  for  equit- 
able rights  over  legal,  as  was  formerly  obtained  by  the  action  of  the 
Court  of  Chancery  against  those  persons,  who  exercised  their  legal 
rights  in  violation  of  the  rules  of  equity.  Nevertheless  every  essential 
difference  between  legal  and  equitable  rights  is  still  recognized  by  the 
Court,  in  which  they  are  now  enforced  ;  and  the  nature  of  the  respec- 
tive rights  of  trustee  and  cestui  que  trust  remains  the  same  as  before. 
As  a  rule,  however,  a  cestui  que  trust  is  enabled  to  secure  for  himself 
the  practical  advantages  of  ownership  by  means  of  his  equitable  right 
against  the  trustee  personally.  In  Courts  of  Equity,  moreover,  the 
cestui  que  trust  was  always  treated  as  the  owner  of  the  ti-ust  property, 
as  against  all  persons  bound  by  the  trust  ;  and  he  is  so  regarded  still  in 
our  present  Courts.  Hence  the  right  of  a  cestui  que  trust  with  regard 
to  the  trust  property  is  spoken  of  as  an  equitable  estate  or  equitable 
interest  therein,  and  is  contrasted  with  the  legal  estate  or  right  of 
ownership  which  resides  in  the  tinistee.  For  the  same  reason  equit- 
able estates  in  land  are  included  among  the  rights  called  real  pro- 
perty, although  the  right  of  a  cestui  que  trust  is  of  an  entirely  different 
nature  to  the  rights,  which  could  be  enforced  in  real  actions.  See 
ante,  note  (c)  to  p.  14,  and  p.  191 ;  Lewin  on  Trusts,  Introduction,  and 
Chaps.  I.,  XII.  sect.  3,  pp.  1,  13,  215,  6th  ed.  ;  Williams's  Con- 
veyancing Statutes,  386—388  ;  Clements  \.  Matthews,  11  Q.  B.  D.  808; 
Joseph  V.  Lgoiift,  33  W.  E.  145. — Editoti's  Note. 
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many  of  its  rules.  Thus  we  have  seen  (:•)  that  a  con- 
sideration, however  trilling,  given  by  a  feoffee,  was 
sufficient  to  entitle  him  to  the  use  of  the  lands  of  which 
he  was  enfeoffed.  But  the  absence  of  such  a  consi- 
deration caused  the  use  to  remain  with,  or  more  tech- 
nically to  result  to,  the  feoffor,  according  to  the  rules 
of  Chancery  in  ancient  times.  And  this  doctrine 
has  now  a  practical  bearing  on  the  transfer  of  legal 
estates  ;  the  ancient  doctrines  of  Chancery  having,  by  the 
Statute  of  Uses,  become  the  means  of  determining  the 
owner  of  the  legal  estate,  whenever  uses  are  mentioned. 
But  the  modern  Court  of  Chancery  took  a  wider  scope, 
and  would  not  withhold  or  grant  its  aid,  according  to 
the  mere  payment  or  non-payment  of  five  shillings : 
thus,  circumstances  of  fraud,  mistake,  or  the  like,  may 
induce  the  High  Com-t,  in  the  exercise  of  the  equitable 
jm-isdiction  transferred  thereto  from  the  Com-t  of  Chan- 
cery, to  requii'e  a  grantee  under  a  voluntary  conveyance 
to  hold  merely  as  a  trustee  for  the  grantor ;  but  the 
mere  want  of  a  valuable  consideration  would  not  now 
be  considered  a  sufficient  cause  for  its  interference  {((). 

By  the  Act  to  confer  on  the  County  Courts  a  limited  County 
jmisdiction  in  equity,  it  was  enacted,  amongst  other  "^  ''*■ 
things,  that  these  Courts  should  have  and  exercise  all 
the  power  and  authority  of  the  High  Court  of  Chan- 
cery in  all  suits  for  the  execution  of  trusts  in  which 
the  trust  estate  or  fund  should  not  exceed  in  amount  or 
value  the  sum  of  five  hundred  pounds  {h).  This  Act 
came  into  operation  on  the  1st  of  October,  1865  {(■). 

In  the  construction  and  regulation  of  trusts,  equity  Equity  foi- 
ls said  to  follow  the  law,  that  is,  the  Comi  of  Chancery   ^^^ 

(;)  Ante,  p.  188.  (i)  Stat.   28  &  29  Vict.  c.  99, 

(«)  1  Sand.  Uses,  334  (3G;5,  5th       s.   1,  amended  by  stat.   30  &  31 
ed.).  Vict.  c.  142. 

(c)  Scot.  23. 
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generally  adopted  the  rules  of  law  applicable  to  legal 
estates  ((/)  ;  thus,  a  trust  for  A.  for  his  life,  or  for  him 
and  the  heirs  of  his  body,  or  for  him  and  his  heirs,  or 
for  him  in  tail  or  in  fee  simple  in  a  deed  executed  after 
the  31st  December,  1881  (e),  will  give  him  an  equit- 
able estate  for  Kfe,  in  tail,  or  in  fee  simple,  as  the  case 
may  be.  An  equitable  estate  tail  may  also  be  barred,  in 
the  same  manner  as  an  estate  tail  at  law,  and  cannot  be 
disposed  of  by  any  other  means.  But  the  decisions  of 
equity,  though  given  by  rule,  and  not  at  random,  do 
not  follow  the  law  in  all  its  ancient  technicalities,  but 
proceed  on  a  liberal  system,  correspondent  with  the 
more  modern  origin  of  its  power.  Thus,  equitable  es- 
tates in  tan,  or  in  fee  simple,  may  be  conferred  without 
the  use  of  the  words  heirs  of  the  body,  or  heirs,  or  other 
words  necessary  to  limit  a  legal  estate  of  inheritance, 
if  the  intention  be  clear  :  for,  equity  pre-eminently  re- 
gards the  intentions  and  agreements  of  parties  ;  accord- 
ingly, words  which  at  law  would  confer  an  estate  tail, 
are  sometimes  construed  in  equity,  in  order  to  further 
the  intention  of  the  parties,  as  giving  merely  an  estate 
for  life,  followed  by  separate  and  independent  estates 
tail  to  the  children  of  the  donee.  This  construction  is 
frequently  adopted  by  equity  in  the  case  of  marriage 
articles,  where  an  intention  to  provide  for  the  children 
might  otherwise  be  defeated  by  vesting  an  estate  tail  in 
one  of  the  parents,  who  could  at  once  bar  the  entail, 
and  thus  deprive  the  children  of  all  benejfit  (/).  So  if 
lands  be  directed  to  be  sold,  and  the  money  to  arise 
from  the  sale  be  directed  to  be  laid  out  in  the  purchase 
of  other  land  to  be  settled  on  certain  persons  for  life  or 
in  tail,  or  in  any  other  manner,  such  persons  will  be  re- 
garded in  equity  as  abeady  in  possession  of  the  estates 


(d)  1  Sand.  Uses,  269  (280,  5th 
ed.). 

(«)  Stat.  44  &  45  Vict.  c.  41, 
.s.  .')1  ;  ante,  p.  175. 


(/)  1  Sand.  Uses,  311  (337,  5th 
ed.)  ;  Watkins  on  Descents,  168 
(214,  4th  ed.). 
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they  are  intended  to  have  :  for,  whatever  is  fully  agreed 
to  be  done,  equity-  considers  as  actually  accomplished. 
And  in  the  same  manner  if   money,  from  whatever 
source  arising,  he  directed  to  be  laid  out  in  the  pur- 
chase of  land  to  be  settled  in  any  manner,  equity  will 
regard  the  persons  on  whom  the  lands  are  to  be  settled 
as  already  in  the  possession  of  their  estates  {g) .     And 
in  both  the  above  cases  the  estates  tail  directed  to  be 
settled  may  be  barred,  before  they  are  actually  given, 
by  a  disposition,  duly  enrolled,  of  the  lands  which  are 
to  be  sold  in  the  one  case,  or  of  the  money  to  be  laid 
out  in  the  other  (//).     Again,  an  equitable  estate  in  fee  Equitable 
simple  immediately  belongs  to  every  purchaser  of  free-  gbn  ^L^'^  ^^^ 
hold  property  the  moment  he  has  signed  a  contract  for 
purchase,  provided  the  vendor  has  a  good  title  (?) ;  and 
it  is  understood  that  the  whole  estate  of  the  vendor  is 
contracted  for,  unless  a  smaller  estate  is  expressly  men- 
tioned, the  employment  of  the  word  heirs,  or  of  other 
technical  words,  not  being  essential  (/.•).     If,  therefore, 
the  purchaser  were  to  die  intestate  the  moment  after 
the  contract,  the  equitable  estate  in  fee  simple,  which 
he  had  just  acquired,  would  descend  to  his  heir  at  law  ; 
who  would,  until  the  passing  of  a  recent  Act  which 
enacts  the  contrary  (/),  have  had  a  right  (to  be  enforced 
in  equity)  to  have  the  estate  paid  for  out  of  the  money 
and  otJier  personal  estate  of  his  deceased  ancestor ;  and 
the  vendor  would  be  a  trustee  for  the  heir,  until  he 
should  have  made  a  conveyance  of  the  legal  estate,  to 
which  the  heir  would  be  entitled.     Many  other  examples 
of  equitable  or  trust  estates  in  fee  simple  might  be 
furnished. 

[g)  1  Sand.  Uses,  300  (324,  5th  (J)  Sug-.  Vend.  &  Tur.   174  et 

ed.).  seq.,  14th  ed. 

(A)  Stat.  3  &  4  Will.  IV.  c.  74,  {k)  Bourr  v.    Cnopn;    2    Haro, 

m.  70,  71,  repealing  stat.  7  Geo.  408. 

IV.   c.   45,  which  repealed  Mtat.  (/)  Stat.  40  &  41  Vict.  c.  31. 

39  &  40  Geo.  III.  c.  -50. 
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Formerly,  an  equitable  estate  in  fee  did  not  escheat 
to  the  lord  upon  failure  of  heirs  of  the  ccdiii  quo 
trust  (m),  for  a  trust  is  a  mere  creature  of  equity,  and 
not  a  subject  of  tenure.  In  such  a  case,  therefore,  the 
trustee  held  the  lands  discharged  from  the  trust  which 
had  so  failed ;  and  accordingly  had  a  right  to  receive 
the  rents  and  profits  without  being  called  to  account  by 
any  one.  In  other  words,  the  lands  were  thenceforth 
his  own  (ii).  But  the  Intestates  Estates  Act,  1884  (o), 
now  enacts  that,  from  and  after  the  passing  of  this 
Act  (p),  where  a  person  dies  without  an  heir  and 
intestate  (q)  in  respect  of  any  real  estate  consisting  of 
any  estate  or  interest,  whether  legal  or  equitable  in  any 
incorporeal  hereditament,  or  of  any  equitable  estate  or 
interest  in  any  corporeal  hereditament,  whether  devised 
or  not  devised  to  trustees  by  the  will  of  such  person, 
the  law  of  escheat  shall  apply  in  the  same  manner  as  if 
the  estate  or  interest  above  mentioned  were  a  legal 
estate  in  corporeal  hereditaments  (r). 

Previously  to  the  Naturalization  Act,  1870  (.s),  it  was 
held  that  if  lands  were  purchased  by  a  natural-born 
subject  in  trust  for  an  alien  (t),  the  crown  might  claim 
the  benefit  of  the  pm-chase  {u)  ;  although  if  lands  were 
directed  to  be  sold,  and  the  produce  given  to  an  alien, 
the  crown  had  then  no  claim  (.r).  But  as  we  have 
seen  (//),  the  Naturalization  Act,  1870,  now  provides 
that  real  and  personal  property  of  every  description 


(;«)  1  Saud.  Uses,  288  (302,  5th 
ed.). 

(«)  Burgess  v.  Wheate,  1  Wm. 
Black.  123  ;  1  Eden,  177  ;  Taylor 
V.  llaygarth,  14  Sim.  8  ;  Davallv. 
New  River  Company,  3  De  Gex  & 
Smale,  394  ;  BeaJe  v.  Symonds,  16 
Beav.  406;  Gallard  v.  Hawkins, 
27  Ch.  D.  298. 

(o)  Stat.  47  &  48  Vict.  c.  71, 
8.  4. 

{p)  14th  August,  1884. 


[q)  See  sect.  7. 

(r)  See  ante,  pp.  155 — 157,  and 
note  to  {d),  p.  156. 

(«)  Stat.  33  Vict.  c.  14. 

{t)  See  ante,  p.  87. 

[u]  Barrow  v.  IFfidkbi,  24  Beav. 
1 ;  Sharp  v.  St.  Sanveur,  L.  R., 
7  Ch.  Ap.  343  ;  oven-uling  liitt- 
son  V.  Sfordy,  3  Sm.  &  Giff.  230. 

{.r)  Da  ITourmcUn  v.  Sheldon,  1 
Beav.  79  ;  4  TAj.  k  Cr.  525. 

(y)  Ante,  p.  89. 
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may  be  taken,  acquii-ed,  held  and  disposed  of  by  an 

alien   in   the   same   manner   in   all   respects   as   by   a 

natm'al-born  British  subject ;  and  a  title  to  real  and 

personal  property  of  every  description  may  be  derived 

through,  from  or  in  succession  to  an  alien  in  the  same 

manner  in  all  respects  as  through,  from  or  in  succession 

to  a  natural-born  British  subject  (s).     In  the  event  of  Treason. 

high  treason  being  committed  by  the  cestui  que  trust  of 

an  estate  in  fee  simple,  it  was  the  better  opinion  that 

his  equitable  estate  would  be  forfeited  to  the  crown  {a). 

But,  as  we  have  seen  {h),  all  forfeitures  for  treason  are 

now  abolished  (c).     By  a  statute  of  the  present  reign  id),  Failure  of 

both  the  lord's  right  of  escheat,  and  the  crown's  right  trustee. 

of  forfeiture,  had  already  been  taken  away  in  the  case  of 

the  failure  of  heirs  or  corruption  of  blood  of  the  trustee, 

except  so  far  as  he  himself  might  have  any  beneficial 

interest  in  the  lands  of  which  he  was  seised  {c) . 

Trustees,  as  we  have  seen  (/),  are  invariably  made  Descent  of 
joint  tenants.  So  that,  if  there  are  more  trustees  than  triistee. 
one,  upon  the  death  of  one  of  them  the  estate  in  any 
land  subject  to  the  trust  vests  at  once  in  the  surviving 
trustees  or  trustee.  Formerly,  upon  the  dcatli  of  a  sole 
or  sole  surviving  trustee  of  lands,  the  legal  estate  therein 
passed  to  his  devisee  or  heir  at  law  {g),  according  as  he 
had  or  had  not  devised  the  same  by  his  will,  in  each 
case  subject  to  the  trust  (A).  The  devolution  of  trust 
estates  upon  the  death  of  a  sole  or  sole  surviving  trustee 
after  the  31st  December,  .1881,  is  different.  For  by 
the  Conveyancing  and  Law  of  Property  Act,  1881  (/), 

(z)  Stat.  33  Vict.  c.  14,  s.  2.  (/)  Ante,  p.  161. 
{«)  1  Hale,  P.  C.  249.  (</)  As  to  the  devolution  of  the 
(i)  Ante,  p.  80.  estate  of  a  bare  trustee  between 
{c)  Stat.  33  &  34  Vict.  c.  23.  the  7th  Aug.  1871,  and  the  31st 
(rf)  Stat.  13  &  14  Vict.  c.  60,  Dec.  1881,  see  Williams's  Con- 
repealing  stat.  4  &  5  Will.  IV.  vej-ancing  Statutes,  17,  18;  ante, 
c.  23,  to  the  same  effect.  p.  141. 

(c)  Stat.   13  &  14  Vict.  c.  GO,  {h)  See  ante,  note  (//)  to  p.  193. 

s.  47.  (')  Stat.   44  k  4";  Vict.   c.  41, 
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wliere  an  estate  or  interest  of  inheritance,  or  limited  to 
the  heir  as  special  occupant,  in  any  tenements  or  here- 
ditaments, corporeal  or  incorporeal,  is  vested  on  any 
tnist,  in  any  person  solely,  the  same  shall,  on  his  death, 
notu-ifJtstcDuUiHj  anil  fC'^^ttottcntanj  di'i^jm.sit/on,  devolve  to 
and  liecome  vested  in  his  personal  representatives  or 
representative  from  time  to  time,  in  like  manner  as  if 
the  same  were  a  chattel  real  vesting  in  them  or  him; 
and  accordingl}'  all  the  like  powers  for  one  only  of 
several  joint  personal  representatives,  as  well  as  for  a 
single  personal  representative,  and  for  all  the  personal 
representatives  together,  to  dispose  of  and  otherwise 
deal  with  the  same,  shall  belong  to  the  deceased's  per- 
sonal representatives  or  representative  from  time  to 
time,  Avith  all  the  like  incidents,  but  subject  to  all  the 
like  rights,  equities,  and  obligations,  as  if  the  same  were 
a  chattel  real  vesting  in  them  or  him  ;  and  for  the 
purposes  of  this  enactment,  the  j)ersonal  representatives, 
for  the  time  being,  of  the  deceased  are  to  be  deemed  in 
law  his  heirs  and  assigns,  within  the  meaning  of  all 
trusts  and  powers. 


Descent  of  an 

equitable 

estate. 


The  descent  of  an  equitable  estate  on  intestacy  follows 
the  rules  of  the  descent  of  legal  estates  ;  and,  therefore, 
in  the  case  of  gavelkind  and  borough-English  lands, 
trusts  affecting  them  will  descend  according  to  the 
descendible  quality  of  the  tenure  {k). 


Creation  and  Trusts  Or  equitable  estates  may  be  created  and  passed 
trust  estates.  fi'ODi  01^6  person  to  another,  without  the  use  of  any  par- 
Statute  of  ticular  ceremony  or  form  of  words  (^).  But,  by  the 
Statute  of  Frauds  (m),  it  is  enacted  (n),  that  no  action 


Frauds. 


8.  30 ;  see  Williams's  Convey- 
ancing Statutes,  170 — 176;  lie 
Pilling'' s  Trusts,  26  Ch.  D.  432. 

(Jc)  1  Sand.  Uses,  270  (282,  .5th 
ed.). 


(0  1  Sand.  Uses,  315,  316  (343, 
344,  5tli  ed.). 

U)  29  Car.  II.  c.  3. 

{»)  Sect.  4  ;  Sug.  V.  &  P.  c.  4, 
pp.  121  et  scq.,  14th  ed. 
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shall  be  brought  upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized.  It  is  also  enacted  (o) ,  that 
all  declarations  or  creations  of  trusts  or  confidences  of 
any  lands,  tenements  or  hereditaments,  shall  be  mani- 
fested and  proved  by  some  writing,  signed  by  the  party 
who  is  by  law  enabled  to  declare  such  trusts,  or  by  his 
last  will  in  writing  ;  and  further  {p),  that  all  grants  and 
assignments  of  any  trust  or  confidence  shall  likewise  be 
in  writing,  signed  by  the  party  granting  or  assigning 
the  same,  or  by  his  last  will.  Trusts  arising  or  result- 
ing from  an}^  conveyance  of  lands  or  tenements,  by 
implication  or  construction  of  law,  and  trusts  trans- 
ferred or  extinguished  by  an  act  or  operation  of  law, 
are  exempted  from  this  statute  {q).  In  the  transfer  of 
equitable  estates  it  is  usual,  in  practice,  to  adopt  con- 
veyances applicable  to  the  legal  estate ;  but  this  is 
never  necessary  (/•).  If  writing  is  used,  and  duly 
signed,  in  order  to  satisfy  the  Statute  of  Frauds,  and 
the  intention  to  transfer  is  clear,  any  words  will  answer 
the  purpose  (-s).     It  may  be  mentioned  that  any  person,  ^'l^it^^^'' 

(o)  Sect.   7;   Ticrncy  v.    Wood,  the  person  by  whom  the  agi'eement 
19  Beav.  330  ;  Bye  v.  Dye,  13  Q.  is  first  executed.     Stat.  33  &  34 
B.  D.  147.  Vict.  c.  97,  s.  36.     The  stamp  is 
[p)  Sect.  9.                        .  cancelled  by  writing  on  or  across 
{q)  29  Car.  II.  c.  3,  s.  8.  the  stamp  the  name  or  initials  of 
()•)  1  Sand.  ITses,  342  (377,  5th  the  person   requii-ed  by  law   to 
ed.).  cancel  the  same,  or  the  name  or 
(«)  Agreements,     the     matter  initials  of  his  fii-m,  together  witli 
whereof  is  of  the  value  of  five  the  true  date  of  his  so  writing, 
pounds  or  upwards,  now  bear  a  Stat.   33   &  34  Vict.  c.  97,  s.  24. 
stamp   duty   of   sixpence,  which  Declarations  of  trust  of  ar.y  pro- 
may  be  denoted  by  an   adhesive  perty  made  by  any  writing  not 
stamp,  wlii'h  is  to  be  cancelled  by  being  a  deed  or  will,  or  an  instni- 


202 


OF  CORPOREAL  HEREDITAMENTS. 


who  is  beueficially  entitled  in  possession  to  an  equitable 
estate  for  his  life,  now  has  the  i:)owers  of  leasing,  sale 
and  other  powers  given  to  a  tenant  for  life  by  the 
Settled  Land  Act,  1882(0- 


Sale  of  laud 
by  aiiL'tioa. 


Opening  of 

Indtlings 

abolished. 


The  sale  of  real  estate  by  auction  is  now  regulated 
by  an  Act  which  renders  invalid  every  such  sale  where 
a  puffer  is  employed  ;  and  which  requires  that  the  par- 
ticulai's  or  conditions  of  sale  shall  state  whether  the  sale 
is  without  reserve,  or  subject  to  a  reserved  price,  or 
whether  a  right  to  bid  is  reserved.  And  if  the  sale  is 
stated  to  be  without  reserve  or  to  that  effect,  the  seller 
may  not  employ  any  person  to  bid  at  the  sale,  and  the 
auctioneer  may  not  knowingly  take  any  bidding  from 
any  such  person.  But  where  the  sale  is  declared  to  be 
subject  to  a  right  for  the  seller  to  bid,  he  or  any  one 
person  on  his  behalf  may  bid  at  the  auction  in  such 
manner  as  he  may  think  proper  (u).  This  Act  also  very 
properly  abolishes  a  practice  which  had  long  prevailed 
in  Coiu-ts  of  Chancery  of  opening  the  biddings  after  a 
sale  by  auction  of  land  under  their  authority,  if  a  price 
considerably  higher  were  afterwards  offered ;  so  that 
a  ho)iu  fde  purchaser  was  never  sure  of  his  bargain. 
But  now  the  highest  bond  fide  bidder  is  to  be  declared 
and  allowed  the  purchaser,  except  in  the  case  of  fraud 
or  improper  conduct  in  the  management  of  the  sale  (.r). 


Where  time  Courts  of  Equity,  looking  to  the  substance  of  con- 

Equity,  not  tracts  rather  than  to  the  letter,  have  been  in  the  habit 
of  enforcing  their  performance,  in  some  cases  where  the 
time  fixed  has  gone  by,  and  the  contract  has  therefore, 
according  to  the   letter  of  the  law,  come  to  an  end. 


to  be  of 
essence  in  any 
Courts. 


ment  chargeable  with  ad  valorem 
duty,  bear  the  same  duty  as  ordi- 
nary deeds.     Stat.  33  &  34  Vict. 
c.  97,  schedule;  ante,  p.  181. 
[t)  Stat.  4.5  &  46  Vict.   c.   38, 


s.  2,  sub-ss.  0,  10  (i)  ;  see  ante, 
pp.  35—38,  43—47,  49—54. 

(«)  Stat.  30  &  31  Vict.  c.  48, 
ss.  4,  5,  6. 

(.?•)  Sect.  7. 
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The  Supreme  Court  of  Judicature  Act,  1873(//),  whicli 
transferred  to  the  Court  thereby  established  the  juris- 
diction of  the  superior  Courts  both  of  law  and  equity, 
accordingly  provides  (~),  that  stipulations  in  contracts,  as 
to  time  or  otherwise,  which  would  not,  before  the  com- 
mencement of  that  Act,  have  been  deemed  to  be,  or  to 
have  become,  of  the  essence  of  such  contracts  in  a  Court 
of  Equity,  shall  receive  in  all  Coiu'ts  the  same  construc- 
tion and  effect  as  they  would  have  theretofore  received 
in  equity. 

The  County  Com-ts  have  now  jurisdiction  in  equity  County  Com-ts 
in  all  suits  for  specific  performance  of,  or  for  reforming,  ^gi'^'^^ents 
delivering  up  or  cancelling  of,  any  agreement  for  the  lease, 
sale,  purchase  or  lease  of  any  proj)erty,  where,  in  the 
case  of  a  sale  or  pm'chase,  the  purchase-money,  or  in 
case  of   a  lease  the  value  of   the  property,  shall  not 
exceed  five  himdred  pounds  {a) . 

Trust   estates,   besides   being    subject   to   voluntary  Trust  estates 
alienation,  are  also  liable,  like  estates  at  law,  to   in-  ^^}^}'^  *° 

T  •  p  1  debts. 

voluntary  ahenation  for  the  payment  of  the  owner's 

debts.     By  the  Statute  of  Frauds  it  was  provided,  that  The  Statute 

if  any  cc-st/ii  que  trust  should  die,  leaving  a  trust  in  fee  °     ^'^"  *'' 

simple  to  descend  to  his  heir,  such  trust  should  be  assets 

by  descent,  and  the  heir  should  be  chargeable  with  the 

obligation  of  his  ancestors  for  and  by  reason  of  such 

assets,  as  fully  as  he  might  have  been  if  the  estate  in 

law  had  descended  to  him  in  possession  in  like  manner 

as  the  trust  descended  {b).     And  the  subsequent  statutes  Subsequent 

statutes. 

{y)  Stat.  36  &  37  Vict.  c.  6G.  Chanceiy  had  refused  to  give  the 

(z)   Sect.      25,      subsect.     (7),  bond  creditor  aaiy  relief.     Bcnnct 

amended  by  stat.   38  &  39  Vict.  v.  Box,   1  Ch.   Ca.   12  ;    Prat  v. 

c.  77,  H.  10.  Colt,  ib.  128.     These  decisions,  in 

(a)  Stat.  30  &  31  Vict.  c.  142,  all  probability,  gave  rise  to  the 

8.  9.  above   enactment.      See    1   Wra. 

{h)  Stat.  29  Car.  II.  c.  3,  fi.  10.  Black.   159;    1   Sand.   Uses,   27G 

Before  this  provision  the  Court  of  (289,  Sth  cd.). 
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to  wliicli  wo  have  Loforo  referred,  for  preventing  the 
debtor  from  defeating  his  bond  creditor  by  his  will,  and 
for  rendering  tlie  estates  of  all  persons  liable  on  their 
decease  to  the  payment  of  their  just  debts  of  every  kind, 
apply  as  well  to  equitable  or  trust  estates  as  to  estates 
at  laAv  {(■). 

Judp-mcnt  The  same  Statute  of  Frauds  also  gave  a  remedy  to 

*^"  ^■"'■^  the  creditor  who  had  obtained  a  y«r///;;^e^;i  against  his 

of  Frauds.  debtor,  by  providing  ((/),  that  it  should  be  lawful  for 
every  sheriff  or  other  officer  to  whom  any  writ  should 
bo  directed,  upon  any  judgment,  to  deliver  execution 
unto  tho  party  in  that  behalf  suing,  of  all  such  lauds 
and  liereditaments  as  any  other  person  or  persons 
should  be  seised  or  possessed  of  in  trust  fur  him  againd 
tchom  execution  uris  sued,  like  as  the  sheriff  or  other 
officer  might  have  done  if  the  party  against  whom  exe- 
cution should  be  sued  had  been  seised  of  such  lands  or 
hereditaments  of  such  estate  as  they  be  seised  of  in  trust 
for  him  at  tlte  time  of  execution  sued.  This  enactment 
was  evidently  copied  from  a  similar  provision  made  by 
a  statute  of  Henry  YII.  {e),  respecting  la,nds  of  which 
any  other  person  or  persons  were  seised  to  the  use  of  him 
against  whom  execution  was  sued  ;  and  which  statute  of 
course  b(>came  inoperative  when  uses  were,  by  the 
Statute  of  Uses  (,/),  turned  into  estates  at  law.  The 
construction  pLaced  upon  this  enactment  of  the  Statute 
of  Frauds  was  more  favourable  to  purchasers  than  that 
placed  on  the  statute  of  Edward  I.  [g),  by  which  fee 
simple  estates  at  law  were  first  rendered  liable  to  judg- 
ment debts.     For  it  was  held  that  although  the  trustee 


(c)  Stat.  3  Wm.  &  Maiy,  c.  14,  [d)  Stat.  29  Car.  II.  c.  3,  s.  10. 

6.    2;    47    Geo.    III.    c.    74;    11  {e)   Stat.  19  Hen.  VII.  c.  15. 

Geo.  IV.  &  1  WiU.  IV.  c.  47  ;  (/)  Stat.  27  Hen.  VIII.  c.  10. 

3  &  4  Will.  IV.  c.  104  ;  32  &  33  [g)  Stat.  13  Edw.  I.  c.  18;  ante, 

Vict.  c.  46  ;  46  &  47  Vict.  c.  52,  p.  109. 
s.  125;  ante,  pp.  105—107. 
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might  have  been  seised  in  trust  for  the  debtor  at  the 
time  of  obtaining  the  judgment,  yet  if  he  had  conveyed 
away  the  lands  to  a  purchaser  before  execution  was 
actually  sued  out  on  the  judgment,  the  lands  could  not 
afterwards  be  taken ;  because  the  trustee  was  not,  in  the 
words  of  the  statute,  seised  in  trust  for  the  debtor  at  tJie 
time  of  execution  sued  {/i).  The  Act  for  extending  the 
remedies  of  creditors  against  the  property  of  debtors  (/), 
however,  deprived  purchasers  of  this  advantage,  in  con- 
sideration perhaps  of  the  greater  facilities  which  it 
afforded  in  the  search  for  judgments  ;  for  it  provided  (/.•), 
that  execution  might  be  delivered,  under  the  writ  of 
elegit,  of  all  such  lands  and  hereditaments  as  the  person 
against  whom  execution  was  sued,  or  any  person  in 
trust  for  /lini,  should  have  been  seised  or  possessed  of 
at  the  time  of  entering  up  the  judgment,  or  at  any  time 
afterwards ;  and  a  remedy  in  equity  was  also  given  to 
the  judgment  creditor  against  all  lands  and  heredita- 
ments of  or  to  which  the  debtor  should  at  the  time  of 
entering  up  the  judgment,  or  at  any  time  afterwards, 
be  seised,  possessed  or  entitled  for  any  estate  or  in- 
terest whatever  at  law  or  in  equity  (/) .  But  the  still  New  enact- 
more  recent  enactments  (;;«),  to  which  we  have  before  ™®^*^- 
referred  (m),  have  greatly  diminished  the  effect  of  these 
provisions. 

Trust  estates  are  subject  to  debts  due  to  the  crown  Crown  debts, 
in  the  same  manner  and  to  the  same  extent  as  estates 
at  law  (o) .     They  are  also  equally  liable  to  involuntary  Bankruptcy, 
alienation  on  the  bankruptcy  of    the  cestui  que  trust. 
But,  on  the  bankruptcy  of  the  trustee,  the  legal  estate 

[h)  Hunt  V.    Coles,   Com.  22G  ;            (w)  Stats.  2  &  SVict.c.  11,  s.  5  ; 
Uarrk  v.  PwirA,  4  Biny.  335  ;   12       23    &   24  Vict.  c.   38,   ss.    1,    2; 

J.  B.  Moore,  577.  27  &  28  Vict.  c.  112. 

(i)  Stat.    1   &  2  Vict.  c.  110;           («)  Ante,  pp.  111—114. 

ante,  p.  110.  {u)  King  v.  Smith,  Sug-.  Vend. 

[k)  Sect.  11.  &  Pur. ,  Appendix,  No.  1 5,  p.  1 098, 

(/)   Sect.  13.  11th  od. 
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in  the  premises  of  wliich  bo  is  trustee  remains  vested  in 
him  and  does  not  pass  to  the  trustee  for  his  creditors  (;>) ; 
and  the  same  rule  formerly  applied  to  cases  of  insol- 
vency (<?). 

TlieTnistco  The  circumstance  of  property  being  vested  in  trus- 
'  '  tees  sometimes  occasions  inconvenience.  A  trustee 
may  become  lunatic,  or  may  leave  the  country,  or  may 
refuse  to  convey,  when  required,  the  lands  of  which 
he  is  trustee.  In  order  to  remedy  the  inconvenience 
thus  occasioned  to  the  persons  beneficially  entitled,  it  is 
provided  by  Acts  of  Parliament  of  the  present  reign  (r) 
that,  in  the  case  of  a  lunatic  trustee,  the  Lord  Chan- 
cellor, or  the  judges  entrusted  by  the  Queen's  sign 
manual  with  the  care  of  the  persons  and  estates  of 
lunatics,  and  the  Chancery  Division  of  the  High  Com-t 

Vesting  order,  in  other  cascs,  may  make  an  order  vesting  the  lands  in 
any  other  person  or  persons ;  and  such  an  order  will 
operate  as  a  valid  conveyance  of  such  lands  accordingly. 

New  trustees,  j^  ^g  q^^q  provided  that,  whenever  it  is  expedient  to 
appoint  a  new  trustee,  and  it  is  inexpedient,  difficult,  or 
impracticable  to  do  so  without  the  assistance  of  the 
Coui't,  the  Court  may  make  an  order  appointing  a  new 
trustee  or  new  trustees,  either  in  substitution  for  or  in 
addition  to  any  existing  trustee  or  trustees  (.s),  or  whether 
there  be  any  existing  trustee  or  not  {f) .  The  Court  is  also 
empowered  to  appoint  a  new  trustee  in  the  place  of  any 
trustee  who  shall  have  been  convicted  of  felony  {u),  or 
adjudged  bankrupt  (f) .     And  upon  making  any  order 

(p)  Stat.  46  &  47  Vict.  c.  52,  c.  G9.      See  also  stats.   36  &  37 

ss.  20,  44,  168  ;  see  Williams  on  Vict.  c.  66,  and  38  &  39  Vict. 

Personal  Property,  224,232—234.  c.  77,  s.  7. 

{q)  Sims   V.  Thomas,   12  Ad.  &  (s)  Stat.   13  &   14  Vict.  c.   60, 

El.  536.  s.  32. 

(?■)  Stats.  13  &  14  Vict.  c.  60,  {t)  Stat,    lo   &   16  Vict.  c.  55, 

and  15  &  16  Vict.  c.  55,  repealing  s.  9. 

and  consolidating  stats.  11  Geo.  [ti)  Sect.  8. 

IV.  &  1  Will.  IV.  c.  60 ;  4  &  5  \v)  Stat.  46  &  47  Vict.  c.  52, 

Will.  IV.  c.  23,  and  1   &  2  Vict.  s.  147. 
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appointing  a  new  trustee,  the  Coiu't  may  direct  tliat  any  Vesting 
lands  subject  to  the  trust  shall  vest  in  the  person  or  per-  *^^  ^^^' 
sons  who,  upon  the  appointment,  shall  be  the  trustee  or 
trustees  for  such  estate  as  the  Court  shall  direct ;  and 
such  order  will  have  the  same  effect  as  if  the  person  or 
persons  who   before    such    order    were  the    trustee  or 
trustees   (if   any)   had  duly  executed  all  proper   con- 
veyances of  such  lands  (.r) .     Property  held  in  trust  for  Charity  pro- 
charities  may   also   be   vested   by  the   Court   in   new  P^^'*^^- 
trustees,  or  in  the  official  trustee  of  charity  lands,  with- 
out any  conveyance  (y).     But  every  such  order  is  now 
chargeable  mth  a  stamp  duty  of  10s.  (z).     Every  trustee 
appointed  by  the  Court  has,  as  well  before  as  after  the 
trust  property  becomes  vested  in  him,  the  same  powers, 
authorities  and  discretions,  and  may  in  all  respects  act, 
as  if  he  had  been  originally  aj)pointed  a  trustee  by  the 
instrument,  if    any,   creating   the   trust  {a) .      All   the  County- 
power  and  authority  of  the  Court,  in  any  of  the  above-  ^°"'^^''- 
mentioned  matters,  is  now  vested  in  the  County  Courts, 
in  all  proceedings  in  which  the  trust  estate  or  fund  to 
which  the  proceeding  relates  shall  not  exceed  in  amount 
or  value  the  sum  of    five    hundred  pounds  [h).      By  Property  held 
another  Act  of   Parliament  (r)  provision  is  made   for  ^°^'  |?^&^?^^ 
vesting  the  property  of  congregations  or  societies  for  pur-  purposes. 
poses  of  religious  worship  or  education  in  new  trustees 
from  time  to  time  without  any  conveyance.     The  pro-  Literary  and 
visions   of   this   Act  have   recently   been  extended   to  Situtions. 
Literary  and   Scientific   Institutions  (d)  ;   and   also   to  Bm-ial 
burial  grounds  (r) .     The  Act  to  facilitate  the  incorpora-  g^'^""*^**' 

{x)  Stat.  13  &   14  Vict.  c.  60,  («)  Stat.  44  &  45  Vict.  c.  41, 

8.  34.  H.    33  ;    see  "Williams's   Convey- 

(y)  Stat.   13  &  14  Vict.  c.  60,  ancing  Statutes,  180,  181. 

8.45.     Stais.  16&  17Vict.  c.  137,  {'j)  Stat.  28  &  29  Vict.  c.   99, 

B.  48  ;  18  &  19  Vict.  c.  124,  8.15;  s.  1. 

23  &  24  Vict.  c.  136 ;  25  &  26  Vict.  (c)  Stat.  13  &  14  Vict.  c.  28. 

c.  112 ;  32  &  33  Vict.  c.  110.  (rf)  Stat.  17  &  18  Vict.  c.  112, 

(z)  Stat.   33  &  34  Vict.  c.  97,  s.  12. 

8.  78.  {e)  Stat.  32  &  33  Vict.  c.  36. 
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tion  of  trustees  of  charities  for  religious,  educational, 
literary,  scientific  and  public  charitable  purposes  has 
already  been  referred  to  {/). 


statutory- 
power  to 
appoint  new 
trustees. 


In  the  year  18G0  an  Act,  commonly  called  "Lord 
Gran  worth's  Act,"  was  passed,  which  contained  general 
provisions  for  the  appointment  of  new  trustees,  similar 
to  the  powers  for  that  purpose  before  ordinarily  inserted 
in  well-drawn  trust  deeds  (g) .  These  provisions  ex- 
tended only  to  instruments  executed,  or  wills  con- 
firmed or  revived  by  codicil  executed  after  the  28th  of 
August,  1860,  the  date  of  the  Act  {h).  They  were 
repealed  from  after  the  31st  of  December,  1881,  by  the 
Conveyancing  and  Law  of  Property  Act,  1881  (/), 
which  has  substituted  provisions  for  the  appointment 
of  new  trustees  applicable  to  trusts  created  eif/icr  before 
or  after  its  commencement  (Ic).  These  enactments,  how- 
ever, only  apply  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  instrument,  if  any,  creating  the 
trust ;  and  they  have  effect  subject  to  the  terms  of  that 
instrument  and  to  any  provisions  contained  therein  (/). 
By  the  31st  section  of  the  Act  (;;?),  where  a  trustee  is 
dead,  or  remains  out  of  the  united  kingdom  for  more 
than  twelve  months,  or  desires  to  be  discharged  from 
the  trusts  or  powers  reposed  in  or  conferred  on  him,  or 
refuses  or  is  unfit  to  act  therein,  or  is  incapable  of  act- 
ing therein,  then  the  person  or  persons  nominated  for 
this  purpose  by  the  instrument,  if  any,  creating  the 
trust,  or  if  there  is  no  such  person,  or  no  such  person 
able  and  willing  to  act,  then  the  surviving  or  continu- 
ing trustees  or  trustee  {n)  for  the  time  being,  or  the 


(/)  Stat.  35  &  36  Vict.  c.  24  ; 
ante,  p.  101. 

iff)  Stat.  23  &  24  Vict.  c.  145, 
ss.  27,  28  ;  see  "Williams's  Con- 
veyancing Statutes,  177. 

{h)  Sect.  34. 

(i)  Stat.  44  &  45  Vict.   c.  41, 


s.  71. 

{k)  Sect.  31,  subs.  (8). 

(l)   Sect.  31,  subs.  (7). 

{m)  Sect.  31,  subs.  (1)  ;  see 
Williams's  Conveyancing  Sta- 
tutes, 177  et  seq. 

(«)  The  provisions  of  this  sec- 
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personal  representatives  of  the  last  surviving  or  con- 
tinuing trustee,  may,  by  v^^riting,  appoint  a  new  trustee 
or  new  trustees.  Every  new  trustee  so  appointed  has, 
as  well  before  as  after  all  the  trust  property  becomes 
by  law,  or  by  assurance,  or  otherwise,  vested  in  him, 
the  same  powers,  authorities  and  discretions,  and  may 
in  all  respects  act,  as  if  he  had  been  originally  appointed 
a  trustee  by  the  instrument,  if  any,  creating  the  trust  (o). 
On  an  appointment  of  a  new  trustee,  the  number  of 
trustees  may  be  increased  (/>).  It  is  not  obligatory  to 
appoint  more  than  one  new  trustee,  where  only  one 
trustee  was  originally  appointed,  or  to  fill  up  the  ori- 
ginal number  of  trustees,  where  more  than  two  trustees 
were  originally  appointed ;  but,  except  where  only  one 
trustee  was  originally  appointed,  a  trustee  will  not  be 
discharged  under  the  31st  section  of  the  Act  from  his 
trust  unless  there  will  be  at  least  two  trustees  to  perform 
the  trust  {q) .  Under  this  section  a  new  trustee  may  be 
appointed  in  the  place  of  a  person  nominated  trustee 
in  a  will  who  dies  before  the  testator  (>•). 

By  the  32  nd  section  of  the  same  Act,  where  there  Retirement 
are  more  than  two  trustees,  a  trustee  may  retire  and 
be  discharged  from  the  trust,  without  any  new  trustee 
being  appointed  in  his  place,  upon  his  declaring  by 
deed  his  desire  to  be  discharged,  and  his  co-trustees, 
and  such  other  person,  if  any,  as  may  be  empowered 
to  appoint  trustees,  consenting  by  deed  to  his  discharge. 
It  was  not  the  practice  of  conveyancers,  previously  to 
this  enactment,  to  insert  any  provision  of  a  similar 
nature  into  trust  deeds  («).  This  section,  however, 
applies  to  trusts    created    either  before   or  after  the 


tion    relative    to    a     continuing  (p)  Sect.  31,  subs.  (2). 

trustee  include  a  refusing  or  re-  (7)  Sect.  31,  subs.  (3). 

tiring  trustee,  if  willing  to  act  in  (>•)  Sect.  31,  subs.  (G). 

the  execution  of  the  same  ;  44  &  (*)  See  Williams's  Convoyanc- 

45  Vict.  c.  41,  s.  31,  subs.  (6).  ing  Statutes,  180. 

{0)  Sect.  31,  subs.  (6). 

AV.K.l'.  P 


210 


OF  CORPOREAL  HEREDITAMENTS. 


commencement  of  the  Act  (t),  but  only  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  tlie  instru- 
ment, if  any,  creating  the  trust :  and  it  has  effect 
subject  to  the  terms  of  that  instrument,  and  to  any 
provisions  contained  therein  (u). 

Conveyance         When  a  new  trustee  was  appointed,  it  was  formerly 
estate!^^^^       necessary  for  the  persons  who  were  trustees  when  the 
appointment  was  made,  to   execute  a   conveyance  of 
their  estate  in  any  land  subject  to  the  trust  to  the  new 
trustee  and  the  continuing  trustees  (,r) .     The  conveyance 
was  made  sometimes  by  the  same  deed  by  which  the 
new  trustee  was  appointed,  sometimes  by  a  separate 
May  be  now     deed.     In  deeds  of  appointment  of  a  new  trustee  and 
by  a  declara-    of  discharge  of  a  retiring  trustee  executed  after  the 
*^°°-  31st  of  December,  1881,  the  estate  in  any  land  subject 

to  the  trust  may  be  vested  in  the  future  trustees  simply 
by  a  declaration  to  that  effect  made  by  the  proper 
persons  without  any  conveyance  {>/).  For,  by  the 
Conveyancing  and  Law  of  Property  Act,  1881  (::), 
where  a  deed  by  which  a  new  trustee  is  appointed 
contains  a  declaration  b>/  the  appointor  to  the  effect  that 
any  estate  or  interest  in  any  land  subject  to  the  trust 
shall  vest  in  the  persons  who  by  virtue  of  the  deed 
become  and  are  the  trustees  for  performing  the  trust, 
that  declaration  shall,  without  any  conveyance,  operate 
to  vest  that  estate  or  interest  in  those  persons  as  joint 
tenants  and  for  the  purposes  of  the  trust.  And  where 
a  deed,  by  which  a  retiring  trustee  is  discharged  under 
the  same  Act,  contains  a  similar  declaration  by  the 
retiring  and  continuing  trustees,  and  by  the  other  personal/ 


(t)  Sect.  32,  subs.  (4). 

{u)  Sect.  32,  subs.  (3). 

(x)  Except  in  cases  whore  the 
estate  could  be  vested  by  order  of 
the  Court ;  see  ante,  p.  207 ; 
Williams's    Conveyancing    Sta- 


tutes, 181,  182. 

(y)  Stat.  44  &  45  Vict.  c.  41, 
s.  34,  subs.  (.5)  ;  see  Williams's 
Conveyancing  Statutes,  181 — 185. 

(z)  Sect.  34,  subs.  (1). 


OF  USES  AXD  TRUSTS.  211 

(U))j,  einpoicercd  to  appoint  trustce-s,  tliat  declaration  sliall, 
without  any  conveyance,  operate  to  vest  in  the  con- 
tinuing trustees  alone  as  joint  tenants,  and  for  the  par- 
poses  of  the  trust,  the  estate  and  interest  to  which  the 
declaration  relates  {a). 

It   is  now  provided  that  a  conveyance   or  transfer  Stamps  on 

IP  cx>     I       1'         ji  •/  L     s  L  appointment 

made  for  eiiectuatmg  the  appointment  of  a  new  trus-  of  new  trus- 
tee, is  not  to  he  charged  with  any  higher  duty  than  ^^es. 
lO.s'.  {h). 

The  concurrent  existence  of  two  distinct  systems  of  Law  and 
jurisprudence  was  a  peculiar  featm-e  of  English  Law.  distinct 
On  one  side  of  Westminster  Hall  a  man  might  have  systems. 
succeeded  in  his  suit  under  circumstances  in  which  he 
would  undoubtedly  have  been  defeated  on  the  other 
side ;  for  he  might  have  had  a  title  in  equity,  and  not 
at  law  (being  a  ceatui  que  trust),  or  a  title  at  law  and 
not  in  equity  (being  merely  a  trustee).  In  the  former 
case,  though  he  woxdd  have  succeeded  in  a  chancery 
suit,  he  never  would  have  thought  of  bringing  an  action 
at  law ;  in  the  latter  case,  he  would  have  succeeded  in 
an  action  at  law ;  but  equity  would  have  taken  care 
that  the  fruits  should  be  reaped  only  by  the  person 
beneficially  entitled.  The  equitable  title  was,  therefore, 
the  beneficial  one,  but  if  barely  equitable,  it  might  have 
occasioned  the  expense  and  delay  of  a  chancery  suit  to 
maintain  it. 

A  step  was  taken  towards  the  amalgamation  of  law  Common  Law 
and  equity  by  the  Common  Law  Procedure  Act,  1854  (c),  Act^iss^- 

{a)  Stat.  44  &  45  Vict.  c.  41,  ing  money  subject  to  the  trust; 

B.  34,  subs.  (2).    The  34th  section  subs.  (3). 

does  not  extend  to  any  legal  estate  [l)  Stat.   33  &  34  Vict.  c.  97, 

or  interest  in  copyhold  or  cus-  s.  78. 

tomary  land,  or  to  land  conveyed  (c)  Stat.  17  &   18  Vict.  c.  125. 

by  way  of  mortgage   for   secur-  The  pro\asionfi  of  this  Act.  stated 

]•  2 
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which  conferred  on  the  Courts  of  Common  Law  an 
extensive  equitable  jurisdiction.  The  plaintiff  in  any 
action,  except  replevin  and  ejectment,  was  allowed  to 
claim  a  writ  of  mandamus  commanding  the  defendant 
to  fulfil  any  duty  in  the  fulfilment  of  which  the  plaintiff 
was  personally  interested  (d),  and  by  the  non-perform- 
ance of  which  he  might  have  sustained  damage  {(•).  In 
all  cases  of  breach  of  contract  or  other  injury,  where  the 
party  injured  was  entitled  to  maintain  and  had  brought 
an  action,  he  was  allowed  to  claim  a  writ  of  injunction 
against  the  repetition  or  continuance  of  such  breach  or 
injury  (./').  If  the  defendant  would  have  been  entitled 
to  relief  against  the  judgment  on  equitable  grounds,  he 
was  allowed  to  plead,  by  way  of  defence  to  the  action, 
the  facts  which  entitled  him  to  such  relief  {(/)  ;  and 
the  plaintiff  might  have  replied,  in  answer  to  any  plea 
of  the  defendant's,  facts  which  avoided  such  plea  on 
equitable  grounds  (//).  But  the  facts  pleaded  were  re- 
quired to  be  such  as  would  entitle  the  person  pleading 
them  to  absolute  and  unconditional  relief  in  the  Court 
of  Chancery,  otherwise  the  plea  would  not  have  been 
allowed  (j).  The  change  effected  was  not  therefore  so 
great   as  might,   at   first   sight,  have  been   supposed. 

in  the  text,  were  repealed  by  stat.  previously  had. 

46    &  47  Vict.  0.  49,  sarong  the  (^)  Stat.   17  &  18  Vict.  c.  125, 

jurisdiction    thereby  established,  s.  83. 

and    reserving     the     power     of  (/i)  Sect.  85. 

making  rules  of  Coui-t  as  to  the  {i)  Mines     Royal     Societies     v. 

matters  contamed  therein.  J/(?^«ay,  lOExch.  489;  Wodehouse 

{d)  Sect.  68.  V.  Farebrother,   5  E.   &  B.  277  ; 

(c)   Sect.  69.  Wood  v.  Copper  Miners'  Company, 

(f)  Sect.  79.      By    the     Rules  17  C.  B.  561  ;  Flight  v.  Gray,  3 

of     the    Supreme     Court,     1883  C.  B.,  N.  S.  320  ;   Gee  v.  Smart,  8 

(Order  L.,  Rule  11),  no  -writ  of  E.  &  B.  313  ;  Jeffs  v.  Bay,  Law- 
injunction  shall  be  issued.     An  Rep.,    1   Q.  B.   372;  Murphy  v. 

injunction   shall  be  by  a   judg-  Glass,  Law  Rep.,   2  P.   C.    408; 

ment    or    order,    and    any  such  Allen   v.  Walker,   Law   Rep.,     5 

judgment  or  order  shall  have  the  Exch.  187. 

effect  which  a  wi'it  of  injunction 
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Another  Act  of  Parliament  conferred  a  common  law  juris-  The  Chancery 
diction  upon  the  Court  of  Chancery :— the  Chancery  ^'^'^'lo^o''''* 
Amendment  Act,  1858  {k),  empowered  the  Court  of 
Chancery  to  award  damages  like  a  Court  of  Law  in  all 
cases  of  injunction  and  specific  performance  (/)  ;  and 
the  amount  of  such  damages  might  have  been  assessed, 
or  any  question  of  fact  tried,  by  a  jury  before  the 
Court    itself  {m),  or  by  the    Court   itself    without   a 

In  the  year  1875,  the  Supreme  Court  of  Judicature  Supreme 
Act,  1873  (o),  to  which  we  have  already  referred  {p),  J^^^Ia? 
amalgamated  all  the  superior  courts  of  law  and  equity.  Act,  1873. 
By   tliis   Act,   the  original  jurisdiction   of   the   Court  I'lamtiff's 
of  Chancery  and  the  old  Courts  of  Common  Law  was  relief, 
vested  in  the  High  Court  of  Justice  ;  and  provision  was 
made  for  the  exercise  of  appellate  jurisdiction  by  the 
Court  of  Appeal  (g).     The  same  Act  provides  (r)  that 
if  any  plaintiff  claims  to  be  entitled  to  any  equitable 
estate  or  right,  or  to  relief  upon  any  equitable  ground, 
against  any  deed,  instrument  or  contract,  or  against  any 
right,  title  or  claim  whatsoever  asserted  by  the  defen- 
dant, or  to  any  relief  founded  upon  a  legal  right  which 
theretofore  could  only  have  been  given  by  a  Court  of 
equity,  the  Courts  respectively,  and  every  judge  thereof, 
shall  give  to  such  plaintiff  the  same  relief  as  ought  to 
have  been  given  by  the  Court  of  Chancery  in  a  suit  or 
other  proceeding  for  the  same  or  the  like  purpose  properly 

[]■)  Stat.  21  &  22  Vict.  c.  27,  [o)   Stat.  36  &  37  Vict.  c.   G6, 

repealed  by  stat.  46  &  47  Vict.  amended  by  stats.  38  &  39  Vict. 

c.    49,    saving    the     jurisdiction  c.   77 ;  39  &  40  Vict.   c.   59  ;  40 

thereby  established,  and  rcserv-  Vict.  c.  6  ;  42   &  43  Vict.  c.  78 ; 

ing  the  power  of  making  rules  of  44  &  45  Vict.  c.  68  ;  47  &  48  Vict. 

Court  as  to  the  matters  contained  c.  61 . 

therein;  see  Satjers  v.  Collier,  28  {p)  Auto,  p.  191. 

Ch.  D.  103,  107,  108.  \q)  Stat.  36  &  37  Vict.  c.  66, 

{l)   Sect.  2.  ss.  16—19. 

[m)  Sects.  3,  4.  (r)  Sect.  24,  subs.  (1). 

(«)  Sect.  5. 
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Dofendaiit's 

equitable 

relief. 


Counter- 
claims. 

Incidental 
equities. 

No  cause  to 
be  stayed  by 
injiinction. 


instituted  before  the  passing  of  the  Act.  It  also  pro- 
vides (s) ,  that  if  any  defendant  claims  to  be  entitled  to 
any  equitable  estate  or  right,  or  to  relief  upon  any  equit- 
able ground,  against  any  deed,  instrument  or  contract,  or 
against  any  right,  title  or  claim  asserted  by  the  plaintiff, 
or  alleges  any  ground  of  equitable  defence  to  any  claim 
of  the  plaintiff,  the  said  Coiu-ts  respectively,  and  every 
judge  thereof,  shall  give  to  every  equitable  estate,  right 
or  ground  of  relief  so  claimed,  and  to  every  equitable 
defence  so  alleged,  the  same  effect,  by  way  of  defence 
against  the  claim  of  the  plaintiff,  as  the  Court  of  Chancery 
ought  to  have  given,  if  the  same  or  the  like  matters  had 
been  relied  on  by  way  of  defence  in  any  suit  or  proceed- 
ing, instituted  in  that  Court  for  the  same  or  the  like  piu'- 
pose  before  the  passing  of  the  Act.  Provision  is  made 
for  counterclaims  by  the  defendant  (t).  Incidental 
equities  are  also  to  be  recognized  by  the  Courts  respec- 
tively and  every  judge  thereof  (?/).  And  no  cause  or 
proceeding  at  any  time  pending  in  the  High  Court  of 
Justice,  or  before  the  Court  of  Appeal,  is  to  be  restrained 
by  prohibition  or  injunction;  but  every  matter  of  equity, 
on  which  an  injimction  against  the  prosecution  of  any 
such  cause  or  proceeding  might  have  been  obtained,  if 
the  Act  had  not  passed,  either  unconditionally  or  on  any 
terms  or  conditions,  may  be  relied  on  by  way  of  defence 
thereto.  Proceedings,  however,  may  be  stayed  as  therein 
provided  (x) . 


Legal  rights 
to  be  recog- 
nized. 

Multiplicity 
of  siiits 
avoided. 


Subject  to  these  provisions  all  legal  rights  are  to 
be  recognized  as  before  {>/).  And,  as  far  as  possible, 
all  matters  in  controversy  between  the  parties  are  to 
be  settled  in  the  same  action,  and  all  multiplicity  of 
legal  proceedings  concerning   any  of  such   matters  is 


(«)  Stat.  36  &  37  Vict.  c.  66, 
s.  24,  subs.  (2). 

(0  Sect.  24,  subs.  (3). 


(u)  Sect.  24,  subs.  (4). 
(:r)  Sect.  24,  subs.  (5). 
ly)  Sect.  24,  subs.  (6). 
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to  be  avoided  (s).  The  Act  further  provides  («),  that  Mandamus, 
a  mandamus  or  an  injunction  may  be  granted  by 
an  interlocutory  order  of  the  Court,  in  all  eases  in 
which  it  shall  appear  to  the  Court  to  be  just  or  con- 
venient that  such  order  should  be  made  ;  and  any 
such  order  may  be  made  either  unconditionally  or 
upon  such  terms  and  conditions  as  the  Court  shall 
think  just. 

Trusts,  then,  are  not  abolished ;    and,    as    we    have  Trusts  not 
seen,  the  execution  of  trusts,  charitable  and  private,  is 
assigned  to   the   Chancery  Division   of  the  Court  (b) . 
The  beneficial  title  is  still  called  the  equitable  title, ; 
the  terms  legal  and   equitable  estate  are   still   in   use ; 
and  the  legal  estate  may  still  be  vested  in  some  other  Legal  estate, 
person  than  the  beneficial  owner.     Every  purchaser  of 
landed  property  has,  therefore,  a  right  to  a  good  title 
both  at  law  and  in  equity;    and  if  the  legal   estate 
should  be  vested  in  a  trustee,  or  any  person  other  than 
the  vendor,  the  concurrence  of  such  trustee  or  other 
person  must  be  obtained  for  the  purpose  of  vesting  the 
legal  estate  in  the  purchaser,  or,  if  he  should  please,  in 
a  new  trustee  of  his  own  choosing.     When  a  person 
has  an  estate  at  law,  and  does  not  hold  it  subject  to 
any  trust,  he  has  of  course  the  same  estate  in  equity, 
but  without  any  occasion  for  resorting  to  its  aid.     To 
him,  therefore,  the  doctrine  of  trusts  does  not  apply  : 
his  legal  title  is  sufficient ;  tlie  law  declares  the  nature 
and  incidents  of  his  estate,  and  equity  has  no  ground 
for  interference  (r) . 

We  shall  now  take  leave  of  equity  and  equitable 
estates,  and  proceed,  in  the  next  chapter,  to  explain 
a  modera  conveyance. 

(z)  Stat.  36  &  37  Vict.  c.   GO,  (i)  Sect.  34,  subs.  (3),  ante,  p. 

8.  24,  subs.  (7).  193. 

(a)  Sect.  25,  subs.  (8).  (c)  Sec  Bri/clffcs  v.   Bnjdycs,  3 

Ves.  127. 
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CHAPTER  IX. 


Lease  and 
release. 


Release. 


OF    A    MODERN   CONVEYANCE. 

In  modern  times,  dovm  to  tlie  year  1841,  the  kind  of 
conveyance  employed,  on  every  ordinary  purchase  of 
a  freehold  estate,  was  called  a  lease  and  release ;  and 
for  every  such  transaction,  two  deeds  were  always  re- 
quired. From  that  time  to  the  year  1845,  the  ordinary 
method  of  conveyance  was  a  release  merely,  or,  more 
accurately,  a  release  made  in  pursuance  of  the  Act  of 
Parliament  (a),  intituled  "  An  Act  for  rendering  a 
Release  as  effectual  for  the  Conveyance  of  Freehold 
Estates  as  a  Lease  and  Release  by  the  same  Parties." 
The  object  of  this  Act  was  merely  to  save  the  expense 
of  two  deeds  to  every  purchase,  by  rendering  the  lease 
unnecessary. 


Act  to  sim- 
plify the 
transfer  of 
property. 


A  further  alteration  was  then  made,  by  the  Act  to 
simplify  the  transfer  of  property  {b),  which  enacted  (<?), 
that,  after  the  31st  day  of  December,  1844,  every 
person  might  convey  by  any  deed,  without  livery  of 
seisin,  or  a  prior  lease,  all  such  freehold  land  as  he 
might,  before  the  passing  of  the  Act,  have  conveyed  by 
lease  and  release,  and  every  such  conveyance  should 
take  effect,  as  if  it  had  been  made  by  lease  and  re- 
lease ;  provided  always,  that  every  such  deed  should  be 
chargeable  with  the  same  stamp  duty  as  would  have 
been  chargeable  if  such  conveyance  had  been  made  by 
lease  and  release. 


(a)  Stat.  4  &  5  Vict.  c.  21,  now 
repealed  by  stat.  37  &  38  Vict. 
0.  96. 


{!>)  Sfat.  7  &  8  Vict.  c.  76. 
(V)  Sects.  2,  13. 
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This  Act,  however,  had  not  been  in  operation  more  Act  to  amend 
than  nine  months  when  it  was  repealed  by  the  Act  to  ^^^^  property. 
amend  the  law  of  real  property  {d),  which  provides, 
that  after  the  1st  of  October,  1845,  all  corporeal  tene- 
ments and  hereditaments  shall,  as  regards  the  convey- 
ance of  the  immediate  freehold  thereof,  be  deemed  to  lie 
in  grant  as  well  as  in  livery.  A  simple  deed  of  grant 
is  therefore  now  sufficient  to  grant  the  freehold  or  feudal 
seisin  of  all  lands  (e) .  But  as  a  lease  and  release  was 
so  long  the  usual  method  of  conveyance,  the  nature  of 
a  conveyance  by  lease  and  release  should  still  form  a 
subject  of  the  student's  inquiry;  and  with  this  we  will 
accordingly  begin. 

From  the  little  that  has  already  been  said  concerning  A  lease  for 
a  lease  for  years  (/'),  the  reader  will  have   gathered, 
that  the  lessee  is  put  into  possession  of  the  premises 
leased  for  a  definite  time,  although  his  possession  has 
nothing  feudal  in  his  nature,  for  the  law  still  recognizes 
the  landlord  as  retaining  the  seisin  or  feudal  possession. 
Entry  by  the  tenant  was,  however,  in  ancient  times,  Entry  neces- 
absolutely  necessary  to  make  a  complete  lease  {g) ;  al- 
though, in  accordance   ^\dth  feudal  principles,  it   was 
not  necessary  that  the  landlord  should  depart  at  once 
and  altogether,  as  he  must  have  done  in  the  case  of 
a  feoffment  where  the  feudal  seisin   was  transferred. 
When  the  tenant   has  thus  gained  a  footing  on  the  Tlio  tenant's 
premises,  under  an  express  contract  with  his  landlord,  aitcredby 

entry. 

(d)  Stat.  8  &  9  Vict.  c.  106,  related  to  any  deed  or  instrument 
8.  2.  bearing  date  after  tlic  lOtliof  Oc- 

(e)  By  the  second  section  of  the  tobcr,  1850.  This  Act  with  many 
Act,  the  stamp  duty  on  this  single  others  is  now  repealed  by  stat. 
deed  was  the  same  as  was  charge-  33  &  34  Vict.  c.  99 ;  and  the  stamp 
able  on  the  lease  and  release,  ex-  duties  on  deeds  are  now  governed 
cept  the  progressive  duty  on  the  by  the  Stamp  Act,  1870,  stat.  33 
lease.     But  the  duty  on  the  lease  &  34  Vict.  c.  97. 

for  a  year  was  repealed  by  stat.  (/)  Ante,  pp.  9,  143. 

13  &  14  Vict.  c.  97,  8.  6,  bo  far  as  (</)  Litt.  s,  459;  Co.Litt.270«. 
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lie  became,  with  respect  to  the  feudal  possession,  in  a 
different  position  from  a  mere  stranger;  for,  he  was 
then  capable  of  acquiring  such  feudal  possession,  with- 
out any  formal  livery  of  seisin,  by  a  transfer  or  convey- 
ance from  his  landlord,  of  all  his  (the  landlord's)  estate 
in  the  premises.  Being  already  in  possession  by  the 
act  and  agreement  of  his  landlord,  and  under  a  tenancy 
recognized  by  the  law,  there  was  not  the  same  necessity 
for  that  open  delivery  of  the  seisin  to  him,  as  there 
would  have  been  to  a  mere  stranger.  In  his  case, 
indeed,  livery  of  seisin  would  have  been  improper,  for 
he  was  already  in  possession  under  his  lease  (h) ;  and,  as 
a  delivery  of  the  possession  of  the  lands  could  not,  there- 
fore, be  made  to  him,  it  was  necessary  that  the  land- 
lord's interest  should  be  conveyed  in  some  other  manner. 
Now  the  ancient  common  law  always  required  that  a 
transfer  or  gift  of  every  kind  relating  to  real  property 
should  be  made,  either  by  actual  or  symbolical  delivery 
of  the  subject  of  the  transfer,  or,  when  this  was  impos- 
sible, by  the  delivery  of  a  WTitten  document  (/).  But 
in  former  times,  as  we  have  seen  (k) ,  every  writing  was 
under  seal ;  and  a  writing  so  sealed  and  delivered  is 
in  fact  a  deed.  In  this  case,  therefore,  a  deed  was  re- 
quired for  the  conveyance  of  the  landlord's  interest  (l) ; 
and  such  conveyance  by  deed,  under  the  above  circum- 
A  release.  stances,  was  termed  a  release.  To  a  lease  and  release 
of  this  kind,  it  is  obvious  that  the  same  objection  applies 
Inconveiiience  as  to  a  feoffment :  the  inconvenience  of  actually  going 
''nt^^^^^^*^  on  the  premises  is  not  obviated;  for  the  tenant  must 
enter  before  he  can  receive  the  release.  In  the  very 
early  periods  of  our  history,  this  kind  of  circuitous 
conveyance  was,  however,  occasionally  used.  A  lease 
was  made  for  one,  two,  or  three  years,  completed  by  the 

(A)  Litt.  8.  460  ;  Gilb.  Uses  and  ante,  p.  13. 
Trusts,  104  (223,  3rd  ed.).  {k)  Ante,  p.  179. 

(j)  Co.  Litt.  9a;  Doe  d.  Were  (l)  Shep.  Touch.  320. 

V.  Cole,  7  Bam.  &  Cress.  243,  248  ; 
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actual  entry  of  the  lessee  for  the  express  purpose  of 
enabling  him  to  receive  a  release  of  the  inheritance, 
■which  was  accordingly  made  to  him  a  short  time  after- 
wards. The  lease  and  release,  executed  in  this  manner, 
transferred  the  freehold  of  the  releasor  as  effectually  as 
if  it  had  been  conveyed  by  feoffment  {m).  But  a  lease 
and  release  would  never  have  obtained  the  prevalence 
they  afterwards  acquired  had  not  a  method  been  found 
out  of  making  a  lease,  without  the  necessity  of  actual 
entry  by  the  lessee. 

The  Statute  of  Uses  («)  was  the  means  of  accom-  The  Statute 
plishing  this  desirable  object.  This  statute,  it  may  be 
remembered,  enacts,  that  when  any  person  is  seised  of 
lands  to  the  use  of  another,  he  that  has  the  use  shall  be 
deemed  in  lawful  seisin  and  possession  of  the  lands,  for 
the  same  estate  as  he  has  in  the  use.  Now,  besides  a 
feoffment  to  one  person  to  the  use  of  another,  there 
were,  before  this  statute,  other  modes  by  which  a  use 
might  be  raised  or  created,  or,  in  other  words,  by  which 
a  man  might  become  seised  of  lands  to  the  use  of  some 
other  person.  Thus, — if  before  the  Statute  of  Uses,  a 
bargain  was  made  for  the  sale  of  an  estate,  and  the  Bargain  and 
pmx'hase-money  paid,  but  no  feoffment  was  executed  to  ^^^^' 
the  purchaser, — the  Court  of  Chancery,  in  analogy  to 
its  modern  doctrine  on  the  like  occasions  (o),  consi- 
dered that  the  estate  ought  in  conscience  immediately 
to  belong  to  the  person  who  paid  the  money,  and,  tliere- 
fore,  held  the  bargainor  or  vendor  to  be  immediately 
seised  of  the  lands  in  question  to  the  use  of  the  pur- 
chaser (^j).  This  proper  and  equitable  doctrine  of  the 
Court  of  Chancery  had  rather  a  curious  effect  when  the 
Statute  of  Uses  came  into  operation ;  for,  as  by  means 

{»i)  2  Sand.  Uses,  61  (74,  oth  (;;)  2  Sand.  Uses,   43  (o3,   5th 

ed.).  cd.);  Gilb.  Uses  and  Trusts,  49 

(«)  27  Hen.  VIII.  c.  10.  (94,  3rd  ed.). 
(o)   Ante,  p.  197. 
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of  a  contract  of  this  kind  tlio  purchaser  became  entitled 
to  the  Kfic  of  tlio  lands,  so,  after  the  passing  of  the 
statute,  ho  became  at  once  entitled,  on  payment  of  his 
purchase-money,  to  the  lawful  seisin  and  possession : 
or  rather,  he  was  deemed  really  to  have,  by  force  of  the 
statute,  such  seisin  and  possession,  so  far  at  least  as  it 
w'as  possible  to  consider  a  man  in  possession,  who  in  fact 
was  not  (q).  It,  consequently,  came  to  pass  that  the 
seisin  was  thus  transferred  from  one  person  to  another, 
by  a  mere  bargain  and  sa/c,  that  is,  by  a  contract  for 
sale  and  payment  of  money  without  the  necessity  of  a 
feoffment,  or  even  of  a  deed  (r)  ;  and,  moreover,  an 
estate  in  fee  simple  at  law  was  thus  duly  conveyed  from 
one  person  to  another  without  the  employment  of  the 
technical  word  /teirs,  which  before  was  necessary  to 
mark  out  the  estate  of  the  purchaser ;  for  it  was  pre- 
sumed that  the  purchase-money  was  paid  for  an  estate 
in,  fee  simple  (s) ;  and  as  the  pm-ehaser  had,  under  his 
contract,  such  an  estate  in  the  use,  he  of  course  became 
entitled,  by  the  very  words  of  the  statute,  to  the  same 
estate  in  the  legal  seisin  and  possession. 

The  mischievous  results  of  the  statute,  in  this  par- 
ticular, were  quickly  perceived.  The  notoriety  in  the 
transfer  of  estates,  on  which  the  law  had  always  laid  so 
much  stress,  was  at  once  at  an  end ;  and  it  was  per- 
ceived to  be  very  undesirable  that  so  important  a  matter 
as  the  title  to  landed  property  should  dejDend  on  a  mere 

(q)  Thus,  he  could  not  main-  C.  B.,  N.  S.  678.     See,  however, 

tain  an  action  of  trespass  without  Anon.,  Cro.  Eliz.  46  ;  Com.  Dig. 

being  actually  in  possession,  for  tit.  Uses  (I)  ;  ITeclis  v.  Blain,  18 

this  action  is  founded  on  the  dis-  C.  B.,  N.  S.  90  ;  HadfieWs  case, 

turbanceof  the  actual  possession,  L.  R.,  8  C.  P.  306. 

which   is    evidently  more    than  {r)  Dyer,   229  a ;  Comyns'   Di- 

the  Statute  of  Uses,  or  any  other  gest,  tit.  Bargain  and  Sale  (B.  1, 

statute,  can  give.     Gilb.  Uses,  81  4)  ;  Gilb.  on  Uses  and  Trusts,  87, 

(185,  3rded.);  2  Fonb.onEquity,  271  (197,  475,  3rded.). 

12;    Harrison    v.   Blackburn,  17  (*)  Gilb.  Uses,  62  (116,  3rd ed.). 
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verbal  bargain   and   money   payment,  or  bargain   and 

sale,  as  it  was  termed.     Shortly  after  the  passing  of  the  Bargains  and 

Statute  of  Uses,  it  was  accordingly  required  by  another  1^  be  W^  deed 

Act  of   Parliament  (f),  passed  in  the  same  year,  that  em-olled. 

every  bargain  and  sale  of  any  estate  of  inheritance  or 

freehold  should  be  made  by  deed  indented  and  enrolled, 

within  six  months  (which  means  lunar  months)  from 

the  date,  in  one  of  the  Courts  of  Record  at  Westminster, 

or  before  the  citstos  roftdonon  and  two  justices  of  the 

peace  and  the  clerk  of  the   peace   for  the  county  in 

which  the  lands  lay,  or  two  of  them  at  least,  whereof 

the  clerk  of  the  peace  should  be  one.     A  stop  was  thus 

put  to  the  secret  conveyance  of  estates  by  mere  contract 

and  payment  of  money.     For  a  deed  entered  on  the 

records  of  a  Court  is  of  course  open  to  public  inspection ; 

and  the   expense  of   enrolment  was,  in  some  degree, 

a  counterbalance  to  the  inconvenience  of  going  to  the 

lands  to  give  livery  of  seisin.  It  was  not  long,  however,  A  loophole 

before  a  loophole  was  discovered  in  this  latter  statute,  the  statute. 

through  which,  after  a  few  had  ventured  to  pass,  all  the 

world  soon  followed.  It  was  perceived  that  the  Act  spoke 

only  of  estates  of  inheritance  or  freehold,  and  was  silent 

as  to  bargains  and  sales  for  a  mere  term  of  years,  which 

is  not  a  freehold.     A  bargain  and  sale  of  lands  for  a  Bargain  and 

year  only  was  not  therefore  affected  by  the  Act  (u),  but  ''''^  ^  or  a  j  ear. 

remained  still  capable  of  being  accomplished  by  word 

of  mouth  and  payment  of  money.     The  entry  on  the 

part  of  the  tenant,  required  by  the  law  (r),  was  supplied 

by  the  Statute  of  Uses ;  which,  by  its  own  force,  placed 

him  in  legal  intendment  in  possession  for  the  same  estate 

as  he  had  in  the  use,  that  is,  for  the  term  bargained  and 

(0  27  Hen.  VIII.  c.  16.    Deeds  prcme  Court,  1883,  Order  LXI., 

of  bargain  and  sale  may  now  bo  rule  9. 

enrolled  in  the  Central  Office  of  {n)  Gilb.    Uses,   98,   296   (214, 

the  Supremo  Couit ;  stats.  36  &  502,   3rd  ed.)  ;  2  Sand.  Uses,  63 

37  Vict.  c.  60,  B8.  16,  77;  42  &  (75,  5th  ed.). 

43  Vict.  c.  78;  Rules  of  the  Su-  (/)  Ante,  p.  217. 
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sold  to  liim  {w).  Aud  as  any  pecuniary  payment,  how- 
ever small,  was  considered  sufficient  to  raise  a  use  (^•) , 
it  followed  that  if  A.,  a  person  seised  in  fee  simple, 
bargained  and  sold  his  lands  to  B.  for  one  year  in  con- 
sideration of  ten  shillings  paid  by  B.  to  A.,  B.  became, 
in  law,  at  once  possessed  of  an  estate  in  the  lands  for 
the  term  of  one  year,  in  the  same  manner  as  if  he  had 
actually  entered  on  the  premises  under  a  regular  lease. 
Here,  then,  was  an  opportunity  of  making  a  convey- 
ance of  the  whole  fee  simple,  without  livery  of  seisin, 
entry  or  enrolment.  When  the  bargain  and  sale  for  a 
year  was  made,  A.  had  simply  to  release  by  deed  to  B. 
and  his  heirs  his  (A.'s)  estate  and  interest  in  the  pre- 
mises, and  B.  became  at  once  seised  of  the  lands  for 
Lease  and  ^n  estate  in  fee  simple.  This  bargain  and  sale  for  a 
year,  followed  by  a  release,  is  the  modern  conveyance 
by  lease  and  release — a  method  which  was  first  j)ractised 
by  Sir  Francis  Moore,  serjeant-at-law,  at  the  request, 
it  is  said,  of  Lord  Norris,  in  order  that  some  of  his 
relations  might  not  know  what  conveyance  or  settle- 
ment he  should  make  of  his  estate  (//)  ;  and  although  the 
efficiency  of  this  method  was  at  first  doubted  (s),  it  was, 
for  more  than  two  centuries,  the  common  means  of  con- 
veying lands  in  this  country.  It  will  be  observed  that 
the  bargain  and  sale  (or  lease  as  it  is  called)  for  a  year 
derived  its  effect  from  the  Statute  of  Uses  ;  the  release 
was  quite  independent  of  that  statute,  having  existed 
long  before,  and  being  as  ancient  as  the  common  law 
itself  {a) .  The  Statute  of  Uses  was  employed  in  the 
conveyance  by  lease  and  release  only  for  the  purpose 
of  giving  to  the  intended  releasee,  without  his  actually 
entering  on  the  lands,  such  an  estate  as  would  enable 

(w)  GUb.  Uses,    104  (223,  3rd           {z)   Sugd.  note  to  Gilb.  Uses, 

ed.).  328  ;  2  Prest.  Conv.  231  ;  2  Fonb. 

{x)  2  Sand.  Uses,   47  (57,  Sth       Eq.  12. 

ed.).  («)  Sugd.  note  to  Gilb.  Uses, 

((/)  2  Prest.  Conv.  219.  229. 
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liim  to  receive  the  release.  When  this  estate  for  one 
year  was  obtained  by  the  lease,  the  Statute  of  Uses  had 
performed  its  part,  and  the  fee  simple  was  conveyed  to 
the  releasee  by  the  release  alone.  The  release  would, 
before  the  Statute  of  Uses,  have  conveyed  the  fee  simple 
to  the  releasee,  supposing  him  to  have  obtained  that 
possession  for  one  year,  which,  after  the  statute,  was 
given  him  by  the  lease.  After  the  passing  of  the 
Statute  of  Frauds  {h),  it  became  necessary  that  every 
bargain  and  sale  of  lands  for  a  year  should  be  put  into  Bargain  and 

...  .  ,  Til       sale  for  a  year 

writmg,  as  no  pecuniary  rent  was  ever  reserved,  tne  ^ust  be  in 
consideration  being  usually  five  shillings,  the  receipt  of  '"T^t^io- 
which  was  acknowledged,  though  in  fact  it  was  never 
paid.  And  the  bargain  and  sale,  or  lease  for  a  year, 
was  usually  made  by  deed,  though  this  was  not  abso- 
lutely necessary.  It  was  generally  dated  the  day  before 
the  date  of  the  release,  though  executed  on  the  same 
day  as  the  release,  immediately  before  the  execution  of 
the  latter  (c). 

This  cumbrous  contrivance  of  two  deeds  to  every  Act  abolish- 
purchase  continued  in  constant  use  down  to  the  year  f of  a  year. 
1841,  when  the  Act  was  passed  to  which  we  have  before 
referred  (d),  intituled  "An  Act  for  rendering  a  Release 
as  effectual  for  the  Conveyance  of  Freehold  Estates  as 
a  Lease  and  Release  by  the  same  Parties."  This  Act 
provided  that  every  deed  or  instrument  of  release  of  a 
freehold  estate,  or  purporting  or  intended  to  be  so, 
which  should  be  expressed  to  be  made  in  pursuance  of 
the  Act,  should  be  as  effectual,  and  should  take  effect  as 
a  conveyance  to  uses  or  otherwise,  and  should  operate  in 
all  respects  as  if  the  releasing  party  or  parties,  who 
should  have  executed  the  same,  had  also  executed,  in  due 

(i)  Stat.  29  Car.  II.  c.  3  ;  ante,  lease. 
p.  183.  {(i)  Stat.    4    &   5    Vict.  c.    21, 

(c)  Sec  Appendix  (D.)  for  the  repealed  as  obsolete  by  stat.  37  & 

form  of  deeds  of  lease  and  re-  38  Vict.  r..  96;  ante,  p.  21 G. 
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form,  a  deed  or  instrument  of  bargain  and  sale,  or  lease 
for  a  year,  for  giving  effect  to  such  release,  altliough  no 
such  deed  or  instrument  of  bargain  and  sale,  or  lease 
Act  to  amend  for  a  year,  should  be  executed.  As  we  have  seen,  since 
property.^  '''''^  ^^*^  J^ar  1845  (c),  a  deed  of  grant  has  been  alone  suffi- 
cient for  the  conveyance  of  all  corporeal  hereditaments. 

The  estate  The  legal  seisin  beinc:  thus  capable  of  being  trans- 

taken  must  be  1   1,  -,      -■      P  .    xr  •     ^u  •+ 

mai-ked  out.     lerred  by  a  deed  oi  grant,  there  is  the  same  necessity 

now  as  there  was  when  a  feoffment  was  employed,  that 
the  estate  which  the  pm'chaser  is  to  take  should  be 
marked  out  (/).  If  he  has  purchased  an  estate  in  fee 
simple,  the  conveyance  must  be  expressed  to  be  made 
to  him  and  his  heirs  or  to  him  in  fee  simple  (g)  ;  for  the 
construction  of  all  conveyances,  wills  only  excepted,  is 
in  this  respect  the  same  ;  and  a  conveyance  to  the 
purchaser  simply,  v/ithout  these  words,  would  merely 
convey  to  him  an  estate  for  his  life,  as  in  the  case  of  a 
feoffment  {h).  In  this  case  also,  as  well  as  in  a  feoff- 
ment, it  is  the  better  opinion  that,  in  order  to  give 
permanent  validity  to  the  conveyance,  it  is  necessary 
either  that  a  consideration  should  be  expressed  in  the 
conveyance,  or  that  it  should  be  made  to  the  use  of  the 
purchaser  as  well  as  unto  him  (/)  :  for  a  lease  and 
release  was  formerly,  and  a  deed  of  grant  is  now,  as 
much  an  established  conveyance  as  a  feoffment ;  and 
the  rule  was,  before  the  Statute  of  Uses,  that  any 
conveyance,  and  not  a  feoffment  particularly,  made  to 
another  without  any  consideration,  or  any  declaration 
of  uses,  should  be  deemed  to  be  made  to  the  use  of  the 
Conveyance  party  conveying.  In  order,  therefore,  to  avoid  any 
7^ihe  ZToP"^  such  construction,  and  so  to  prevent  the   Statute   of 

the  purchaser. 

{e)  Ante,  p.  217.  (i)   2  Sand.  Uses,  64—69  (77— 

(/)  Shep.  Touch.  327 ;  see  ante,  84,  5th  ed.)  ;  Sugd.  note  to  Gilb. 

p.  174.  Uses,    233;    see   ante,   i^p.    164, 

{g)  See  ante,  pp.  175,  176.  178. 
(A)  Shep.  Touch.  327. 
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Uses  from  immediately  undoing  all  that  lias  been  done, 
it  is  usual  to  express,  in  every  conveyance,  that  the 
purchaser  shall  hold,  not  only  unto,  but  unto  and  to  the 
use  of  himself  and  his  heirs. 

A  conveyance  might  also  have  been  made  by  lease  A  conveyance 
and  release,  as  well  as  by  a  feoffment,  to  one  person  and  to^ugest  ^^  ^ 
his  heirs  to  the  use  of  some  other  person  and  his  heirs  ; 
and,  in  this  case,  as  in  a  similar  feoffment,  the  latter 
person  took  at  once  the  whole  fee  simple,  the  former 
being  made,  by  the  Statute  of  Uses,  merely  a  conduit- 
pipe  for  conveying  the  estate  to  him  [j).  This  extra- 
ordinary result  of  the  Statute  of  Uses  is  continually 
relied  on  in  modern  conveyancing  ;  and  it  may  now  be 
accomplished  by  a  deed  of  grant  in  the  same  manner  as 
it  might  have  been  before  effected  by  a  lease  and  release. 
It  has  been  found  pai-ticularly  advantageous  as  a  means  A  man  cannot 
for  avoiding  a  rule  of  law,  that  a  man  cannot  make  any  ^°^^pjf  ^lone 
conveyance  to  himself ;  thus  if  it  were  wished  to  make 
a  conveyance  of  lands  from  A.,  a  person  solely  seised, 
to  A.  and  B.  jointly,  this  operation  could  not,  before 
the  Statute  of  Uses,  have  been  effected  by  less  than  two 
conveyances ;  for  a  conveyance  from  A.  directly  to  A. 
and  B.  would  have  passed  the  whole  estate  solely  to 
B.  (/.•).  It  would,  therefore,  have  been  requisite  for  A. 
to  make  a  conveyance  to  a  third  person,  and  for  such 
person  then  to  re- convey  to  A.  and  B.  jointly.  And 
this  was  the  method  actually  adopted,  under  similar 
circumstances,  with  respect  to  leasehold  estates  and 
personal  property,  which  are  not  affected  by  the  Statute 
of  Uses,  until  an  Act  was  passed  by  which  any  person 
may  now  assign  leasehold  or  personal  property  to  him- 
self jointly  with  another  (/)  ;    but  this   Act   does  not 

[j)  See  ante,  p.  189.  Rep.  695. 

\k)  Perkins,  b.  203.     So  a  man  (/)  Stat.   22  &  23  Vict.  c.  35, 

cannot  covenant  to  pay  money  to  s.  21  ;  see  Williams  on  Pcr.sonal 

himflelf  and  another  on  a  joint  Property,  Gil,  12th  cd. 
account ;  Faulkner  v.  Lowe,  2  Ex. 

W.R.P.  Q 
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extend   to    freeholds.      If    the   estate    were    freehold, 
previously  to  the  year  1882,  A.  must  have  conveyed  to 
B.  and  his  heii's,  to  the  use  of  A.  and  B.  and  their 
heirs;    and  a   joint  estate  in  fee  simple  would  have 
immediately   vested   in   them   both.      In   conveyances 
made   after    the   31st    December,    1881  {i)i),  the    like 
result  may  be  obtained  without  the  aid  of  the  Statute 
of  Uses.     For  by  the  Conveyancing  and  Law  of  Pro- 
But  a  man       P^rty  Act,  1881  {)i),  freehold  laud  may  now  be  conveyed 
may  now  con-  y^y  g^  person  to  himself  joiniJy  irith   another  person  by 
to  himself        the  like  means  by  which  it  might  be  conveyed  by  him 
'^anothe)-''^'^       to  anotlier  person.     But  this  enactment  does  not  appear 
to  enable  a  man  to  make  any  conveyance  to  himself 
otherwise   than  Joint///   irith  another  person.     Suppose, 
then,  a  person  should  wish  to  convey  a  freehold  estate 
to  another,  reserving  to  himself  a  life  interest, — without 
the  aid  of  the  Statute  of  Uses  he  would  be  unable  to 
accomplish  this  result  by  a  single  deed  (o).     But,  by 
and  may  means  of  the  statute,  he  may  make  a  conveyance  of  the 

another  to  his  Property  to  the  other  and  his  heirs,  to  the  use  of  himself 
own  use.  (the  conveying  party)  for  his  life,  and  from  and  imme- 

diately after  his  decease,  to  the  use  of  the  other  and  his 
heirs  and  assigns,  or  in  fee  simple  ( /;) .  By  this  means 
the  conveying  party  will  at  once  become  seised  of  an 
estate  only  for  his  life,  and  after  his  decease  an  estate 
in  fee  simple  will  remain  for  the  other. 

Form  of  a  The  reader  may  now  turn  his  attention  to  the  form 

conveyance.  ^£  ^  deed  of  conveyance  by  grant.  Since  the  com- 
mencement of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  that  is,  after  the  31st  December,  1881  (</), 
deeds  of  conveyance  may  be  drawn  in  shorter  form 

(w)  Stat.  44   &  45  Vict.   c.  41,  (o)  Perk.   ss.    704,    705 ;   Youle 

B.  50,  subs.  2,  s.  1,  suba.  2.  v.  Jones,  13  Mee.  &Wels.  534. 

(«)  Stat.  44  &  45  Vict.  c.  41,  (p)  See  ante,  pp.  175,  176. 

8.  50;  Williams's  Conveyancing  {q)  Stat.  44  &  45  Vict.   c.  41, 

Statutes,  223.  s.  1,  subs.  2. 
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than  that  previously  in  use,  if  the  provisions  of  that 
Act  be  relied  on.  But,  before  the  student  can  compre- 
hend, much  less  avail  himself  of  the  changes  in  the 
practice  of  conveyancing  rendered  possible  by  that  Act, 
it  is  necessary  that  he  should  understand  the  form  of 
and  clauses  usual  in  an  ordinary  purchase  deed  of  the  ^^  T*^j^j 
kind  in  use  previously  to  the  commencement  of  the  Act. 
He  is  accordingly  presented  vnth  a  specimen  of  such  a 
deed,  of  the  simplest  order  : — 

*'  THIS    INDENTURE  (r)    made    the    first   day   of  Date. 

"  January  1846  between  A.  B.  of  Cheapside  in  the  Parties. 

"  city  of  London  esquire  of  the  one  part  and  C.  D.  of 

"  Lincoln's  Inn  in  the  county  of  Middlesex  esquire  of 

"  the   other  part     Whereas   by   indentm-es   of   lease  Recital  of  the 

"  and  release  (s)    bearing    date   respectively  the   first  the  vendor. 

"  and  second  days  of  January  1838  and  respectively 

"  made  between  E.  F.  of  the  one  part  and  the  said 

"  A.  B.  of  the  other  part  for  the  consideration  therein 

"  mentioned   the   messuage   lands    and   hereditaments 

*'  hereinafter   described   with   the   appurtenances  were 

"  conveyed  unto  and  to  the  use  of  the  said  A.  B.  liis 

"  heirs  and  assigns  for  ever     And  whereas  the  said  Eecital  of  the 

«  A.  B.  hath  contracted  with  the  said  C.  D.  for  the  gafe.'^"**"' 

"  absolute  sale  to  him  of  the  inheritance  in  fee  simple  (f) 

"  in  possession  of  and  in  the  said  messuage  lands  and 

*'  hereditaments  with  the  appurtenances  free  from  all 

"  incumbrances  for  the  sum  of  one  thousand  pounds 

"  Now  THIS  Indenture  witnesseth  that  in  pursu-  Testatum. 

"  ance  of  the  said  contract  and  in  consideration  of  the  Cousidera- 

"  sum  of  one  thousand  pounds   of   lawfid  money  of 

"  Grreat  Britain  to  the  said  A.  B.  in  hand  paid  by  the 

"  said  C.  D.  upon  or  before   the   execution   of  those 

"  presents  (the  receipt  of  which  said  sum  of  one  thou-  Receipt. 

"  sand  pounds  in  full  for  tlio  absolute  purchase  of  the 

"  inheritanco   in   fee   simple  in  possession   of   and   in 

(r)  Ante,  p.  181.  (<)  Ante,  pp.  83  ot  ecq. 

(«)  Ante.  p.  222. 

q2 
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Operative 

■words. 

Parcels. 

General 

■words. 


Estate  clause. 
Habendum. 


"  the  messuage  lands  and  hereditaments  hereinbefore 
"  referred  to   and  hereinafter  described  with  the  ap- 
"  purtenances  he  the  said  A.  B.  doth  hereby  acknow- 
"  ledge  and  from  the  same  doth  release  the  said  C.  D. 
"  his  heirs  executors  administrators  and  assigns)    He 
"  the  said  A.  B.  doth  by  these  presents   grant  {k) 
"  unto  the  said  C.  D.  and  his  heirs  all  that  messuage 
"  or  tenement    \_/iere    describe   the  premises']    Together 
"  with   all    outhouses   ways   watercoui'ses    trees    com- 
"  monable  rights  easements  and  appui'tenances  to  the 
"  said  messuage  lands  hereditaments  and  premises  {v) 
"  hereby  granted  or  any  of  them  belonging  or  there- 
"  with   used  or    enjoyed    And  all   the  estate  {x)   and 
"  right  of  the  said  A.  B.  in  and  to  the  same  To  have 
"  AND  TO  HOLD  the  Said  messuage  lands  hereditaments 
"  and  premises  intended  to  be  hereby  granted  with  the 
"  appurtenances  unto   and   to   the  use  of  {//)  the  said 
"  C.  D.  his  heirs   and  assigns  for  ever  (-)."     \_T/ien 
follow   covenants   hy   the   vendor  with   the  purchaser  for 
the  title ;  that  is,   that  he  has  good  right  to  convex/  the 
2)remises,  for  their  quiet  enjoyment  by  the  purchaser,  and 
freedom  from  incumbrances,  and  that  the  vendor  and  his 
heirs  ivill  make  all  such  further  conveyances  as  may  he 
reasonably  required.']     "  In   witness  whereof  the  said 
"  parties  to  these  presents  have  hereunto  set  their  hands 
"  and  seals  the  day  and  year  first  above  written." 

To  the  foot  of  the  deed  are  appended  the  seals  and 
signatures  of  the  parties  [a]  ;  and,  on  the  back  is 
T-wo  ■witnesses  endorsed  an  attestation  by  the  witnesses,  of  whom 
it  is  very  desirable  that  there  should  be  two,  though 
the  deed  would  not  be  void  even  without  any  {b). 
It  has  been  the  practice  also  to  indorse  on  the  back 


desirable. 


{n)  Ante,  pp.  217,  224. 
(r)  Ante,  p.  18. 
(.r)  Ante,  p.  21. 
[ij)  Ante,  p.  224. 


{z)  Ante,  pp.  174,  224. 
(a)  Ante,  pp.  183,  184. 
(*)  2  Black.  Com.  307,  378. 
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of  the  deed  a  furtlier  receipt  for  the  purchase-money  (c) ; 
but  this  is  unnecessary  with  deeds  executed  after  the 
31st  December,  1881,  for  a  receipt  in  the  body  of  such 
deeds  is  a  sufficient  discharge  (d).  On  the  face  of  the 
deed  will  be  observed  the  proper  stamps,  without  which  stamps, 
it  could  not  formerly  have  been  admitted  as  evidence  {e). 
But  the  Common  Law  Procedure  Act,  1854  (/),  pro- 
vided that,  upon  payment  to  the  proper  officer  of  the 
Court  of  the  stamp  duty,  and  certain  penalties,  any 
deed  or  other  document  should  be  admissible  in  evi- 
dence, saving  all  just  exceptions  on  other  grounds. 
And  a  similar  provision  is  contained  in  the  Stamp  Act, 
1870  {g),  by  which  the  stamp  duties  on  deeds  have  now 
been  consolidated.  Purchase-deeds  are  now  subject  to 
ad  valorem  stamps  of  one-half  per  cent.,  or  five  shillings 
per  fifty  pounds  on  the  amount  or  value  of  the  con- 
sideration for  the  sale,  according  to  the  table  below  {//). 

(c)  This  practice  is  of  comparatively  modem  date.  See  2  Atkyns, 
478;  3  Atk.  112;  2  Sand.  Uses,  305,  ii.  A.  (118,  n.,  5tli  ed.)  ;  3 
Preston's  Abstracts,  15. 

{d)  By  stat.  44  &  45  Vict.  c.  41,  s.  54  ;  see  also  s.  55  ;  Williams's 
Conveyancing  Statutes,  227 — 230. 

(e)  2  Black.  Com.  297. 

(/)  Stat.  17  &  18  Vict.  c.  125,  s.  29,  now  repealed  by  stat.  33  &  34 
Vict.  c.  99. 

(ff)  Stat.  33  &  34  Vict.  c.  97,  s.  16.  Tliis  Act  came  into  operation 
on  the  1st  of  January,  1871.  The  penalties  are  10^.,  and  also  by  way 
of  further  penalty,  where  the  unpaid  duty  exceeds  10/.,  interest  on 
such  duty  at  the  rate  of  51.  per  cent,  per  annum  from  the  day  upon 
which  the  instrument  was  first  executed  up  to  the  time  when  such  m- 
terest  is  equal  in  amount  to  the  unpaid  duty,  also  a  further  smn  of  11. 

(/()  Where  the  amount  or  value  of  the  consideration  for  the  sale  does 
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There  was  formerly  a  further  progressive  duty  of  lOs. 
for  every  entire  quantity  of  1080  words  over  and  ahove 
the  first  1080,  unless  the  ad  valorem  duty  was  less 
than  10s.,  in  which  case  the  progressive  duty  was 
equal  to  the  amount  of  the  ad  valorem  duty  ii).  The 
present  scale  of  ad  valorem  duties  was  first  imposed  by 
the  Act  to  amend  the  Laws  relating  to  the  Inland 
Be  venue  (A-),  which  was  passed  on  the  oth  of  July, 
1865.  Before  this  Act,  the  table  of  stamp  duties  ad- 
vanced in  a  slightly  different  manner  by  less  minute 
steps  (/).  These  duties  again  did  not  apply  to  any 
deed  or  instrument  signed  or  executed  by  any  party 
thereto,  or  bearing  date,  before  or  upon  the  10th  of 
October,  1850.  Such  a  deed,  unless  preceded  by  a  lease 
for  a  year,  bears  the  same  stamp  duty  as  the  lease  for  a 
year  was  subject  to,  and  also,  whether  so  preceded  or 
not,  an  ad  valorem  duty  according  to  the  table  stated 
below  {m). 


[h)- 

-continued. 

Exceeds  £150  and  does  not  exceed  £175 
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,,           275                    „                  300 

1  10 

0 

,,           300 

For  every  £50,  and  also  for  any  fractional 

part  of  £50,  of  such  amount  or  value     . .         0     5     0 
(i)  Stat.  13  &  14  Vict.  c.  97,  schediile,  title  "Progressive  Duties," 
now  repealed  by  stat.  33  &  34  Vict.  c.  99. 
{Ic)  Stat.  28  &  29  Vict.  c.  96, 

(/)  Stat.  13  &  14  Vict.  c.  97,  schedule,  title  "  Conveyance." 
[m)  Where  the  purchase  or  consideration  money  therein  expressed 
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If  the  premises  should  be  situate  in  either  of  the  Ecjrisfay  in 
counties  of  Middlesex  or  York,  or  in  the   town  and  Yorkshire  and 
county  of   Kingston-upon-Hull,    a  memorandum  will  Hull, 
or  ought  to  be  found   indorsed,  to  the   effect  that   a 
memorial  of  the  deed  was  duly  registered  on  such  a 
day,  in  such  a  book  and   page  of  the  register,  esta- 
blished by  Act  of  Parliament,  for  the  county  of  Middle- 
sex (n),  or  the  ridings  of  York,  or  theto"s\Ti  of  Kiugston- 
upon-Hull  (o).      These  Acts   provided   that   all  deeds 
should  be  adjudged  fraudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  con- 


ontinued. 

Amount 

to  £3000  and  not  to  £4000 

£35 

0 

4000 

5000 

45 

0 

5000 

6000 

55 

0 

6000 

,                  7000 

65 

0 

7000 

8000 

75 

0 

8000 

9000 

85 

0 

9000 

10,000 

95 

0 

10,000         , 

,               12,500 

110 

0 

12,. 300         , 

,               15,000 

130 

0 

15,000 

20,000 

170 

0 

20,000         , 

,               30,000 

240 

0 

30,000 

,               40,000 

350 

0 

40,000         , 

50,000 

450 

0 

50,000         , 

60,000 

550 

0 

60,000 

80,000 

650 

0 

80,000         , 

,             100,000 

800 

0 

100,000 

or  upwards 

1000 

0 

And  for  every  entire  quantity  of  1080  words 
contained  therein  over  and  above  the  first 
1080  words,  a  further  progressive  duty  of       £1     0 
See  stats.  55  Geo.  III.  c.  184,  4  &  5  Vict.  c.  21,  7  &  8  Vict.  c.  76, 
and  8  &  9  Vict.  c.  106.     The  earlier  Stamp  Acts  are  stats.  44  Geo.  III. 
c.  98,  and  48  Geo.  III.  c.  149,  the  latter  of  which  statutes  first  im- 
posed an  ad  valoreTii  duty  on  purchase-deeds, 
(n)  Stat.  7  Anne,  c.  20. 

{«)  Stats.  2  &  3  Anne,  c.  4,  G  Anne,  c.  20  (5  Anne,  c.  18,  in 
RufEhead),  for  the  west  riding;  6  Anne,  c.  62  (6  Anne,  c.  35,  in 
RufPhead),  for  the  east  riding  and  Kingston-upon-Hull ;  and  8  Geo. 
II.  c.  6,  for  the  north  riding;  all  now  repealed  and  replaced  by 
etat.  47  &  48  Vict.  c.  64.  The  deeds  must  be  first  duly  stamped. 
Stat.  33  &  34  Vict.  c.  97,  s.  22. 
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sideration,  unless  a  memorial  of  such  deeds  were  duly 
registered  before  the  registering  of  the  memorial  of 
the  deed  under  which  such  subsequent  purchaser  or 
mortgagee  should  claim.  Wills  of  lands  in  the  above 
counties  were  also  required  to  be  registered,  in  order  to 
prevail  against  subsequent  purchasers  or  mortgagees  {p). 
The  Courts  of  Equity,  however,  held  that  a  purchaser 
or  mortgagee  of  land  in  a  register  county,  who  had  had 
Notice  of  un-  clear  previous  notice  of  a  prior  unregistered  assurance 
asfur^ce.  affecting  the  same  land,  and  yet  registered  his  own 
deed  before  the  other,  should  not  be  permitted  to  gain 
any  priority  over  the  persons  claiming  under  the 
previous  assurance  with  regard  to  the  equitable  estate 
in  the  land ;  but  should  hold  the  legal  estate  which  he 
acquired  by  priority  of  registration,  as  a  trustee  for 
such  other  persons  {q).  And  this  doctrine  of  equity 
still  prevails  with  respect  to  land  in  Middlesex.  But 
with  respect  to  land  in  Yorkshire  and  Kingston-upon- 
Hull,  it  is  now  enacted  in  the  Yorkshire  Registries 
Act,  1884  (r),  which  has  repealed  and  replaced  the 
former  Registry  Acts  for  those  places,  that  all  assm'- 
ances  entitled  to  be  registered  under  this  Act  shall  have 
priority  according  to  the  date  of  registration,  and  every 
will  registered  under  this  Act  shall  have  the  priority 
therein  specified ;  and  that  all  priorities  given  by  this 
Act  shall  have  full  effect  in  all  Courts,  except  in  cases 
of  actual  fraud,  and  all  persons  claiming  thereunder 
any  legal  or  equitable  interests,  shall  be  entitled  to 
corresponding  priorities,  and  no  such  person  shall  lose 
any  such  priority  merely  in  consequence  of  his  having 
been  affected  with  actual  or  constructive  notice,  except 

{p)  See    WiUiams's     Convey-  Cases  in  Equity,  32,  45—48,  5th 

ancing   Statutes,    21—24 ;    stat.  ed.  ;  Holland  v.  Hart,   L.  E,.,  6 

47  &  48  Vict.  c.  54,  ss.  4,  11,  12,  Ch.  678;  ante,  p.  193,  and  note  {ij) 

14.  thereto. 

{q)  See  Williams's  Conveyanc-  (>•)  Stat.  47  &  48  Vict.  c.  54, 

ing  Statutes,  23 ;  Le  Xcve  v.  Lc  s.  14. 
Keve,  2  White  &  Tudor,  Leading 
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in  cases  of  actual  fraud.  Conveyances  of  lands  forming 
part  of  the  great  level  of  the  fens,  called  Bedford  Level,  Bedford 
are  also  required  to  be  registered  in  the  Bedford  Level  ^^^  ' 
Office  (s)  ;  but  the  construction  which  has  been  put  on 
the  statute,  bj  which  such  registry  is  required,  prevents 
any  priority  of  interest  from  being  gained  by  priority 
of  registration  (;') . 

From  the  specimen  before  him,  the  reader  will  be  Fonnal  style 
struck  -with,  the  stiff  and  fonnal  style  which  charac-  atnmente.' 
terizes  legal  instruments  ;  but  the  formality  to  be  found 
in  every  properly  drawn  deed  has  the  advantage,  that 
the  reader  who  is  acquainted  with  the  usual  order 
knows  at  once  w^here  to  find  any  particular  portion  of 
the  contents ;  and  in  matters  of  intricacy,  w^hich  must 
frequently  occur,  this  facility  of  reference  is  of  incal- 
culable advantage.  The  framework  of  every  deed 
consists  but  of  one,  two,  or  three  simple  sentences, 
according  to  the  number  of  times  that  the  testatum,  or 
witnessing  part,  "Now  this  Indenture  witnesseth,"  is  Testatum, 
repeated.  This  tedatum  is  always  written  in  large 
letters ;  and,  though  there  is  no  limit  to  its  repetition 
(if  circumstances  should  require  it),  yet,  in  the  majority 
of  cases,  it  occurs  but  once  or  twice  at  most.  In  the 
example  above  given,  it  will  be  seen  that  the  sentence 
on  which  the  deed  is  framed  is  as  follows  : — "  This 
"  Indenture,  made  on  such  a  day  between  such  parties, 
"  witnesseth,  that  for  so  much  money  A.  B.  doth  grant 
"  certain  premises  unto  and  to  the  use  of  C.  D.  and  his 
"  heii-s."  After  the  names  of  the  parties  have  been 
given,  an  interruption  occurs  for  the  purpose  of  intro- 
ducing the  recitals ;  and  when  the  whole  of  the  intro- 
ductory circumstances  have  been  mentioned,  the  thread 
is  resumed,  and  the  deed  proceeds,  "  Now  this  Inden- 
ture witnesseth."  The  receipt  for  the  purchase-money 
is  again  a  parenthesis ;  and  soon  after  comes  the  de- 
(«)  Stat.  15  Car.  II.  c.  17,  s.  8.  (t)  WiUxs  v.  Brown,  10  Sim.  127. 
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Habendum, 


Parties. 
Becitals. 


Operative 
words. 


Parcels. 


Habendum. 

Uses  and 
trusts. 

Covenants. 
No  stops. 


scription  of  the  property,  which  further  impedes  the 
progress  of  the  sentence,  till  it  is  taken  up  in  the 
habendum,  "  To  have  and  to  hold,"  from  which  it  un- 
interniptedly  proceeds  to  the  end.  The  contents  of 
deeds,  embracing  as  thoy  do  all  manner  of  transactions 
between  man  and  man,  must  necessarily  be  infinitely 
varied,  and  a  simple  conveyance,  such  as  that  we  have 
given,  is  rare,  compared  with  the  number  of  those  in 
which  special  circumstances  occui*.  But  in  all  deeds, 
as  nearly  as  possible,  the  same  order  is  preserved. 
The  names  of  all  the  parties  are  invariably  placed  at 
the  beginning :  then  foUow  recitals  of  facts  relevant 
to  the  matter  in  hand ;  then  a  preliminary  recital, 
stating  shortly  what  is  to  be  done  ;  then,  the  testatum, 
containing  the  operative  words  of  the  deed,  or  the 
words  which  affect  the  transaction,  of  which  the  deed 
is  the  witness  or  evidence ;  after  this,  if  the  deed  relate 
to  property,  come  the  parcels  or  description  of  the  pro- 
perty, either  at  large,  or  by  reference  to  some  deed 
already  recited  ;  then,  the  habendum  showing  the  estate 
to  be  holden ;  then,  the  uses  and  trusts,  if  any ;  and, 
lastly,  such  qualifying  provisoes  and  covenants,  as  may 
be  required  by  the  special  circumstances  of  the  case. 
Throughout  all  this,  not  a  single  stop  is  to  be  found, 
and  the  sentences  are  so  framed  as  to  be  independent  of 
their  aid ;  for,  no  one  would  wish  the  title  to  his  estates 
to  depend  on  the  insertion  of  a  comma  or  semicolon. 
The  commencement  of  sentences,  and  now  and  then 
some  few  important  words,  which  serve  as  landmarks, 
are  rendered  conspicuous  by  capitals :  by  the  aid  of 
these,  the  practised  eye  at  once  collects  the  sense ; 
whilst,  at  the  same  time,  the  absence  of  stops  renders 
it  next  to  impossible  materially  to  alter  the  meaning  of 
a  deed  without  the  forgery  being  discovered. 


Similarity  of 
deeds. 


The  adherence  of  lawyers,  by  common  consent,  to 
the  same  mode  of  framing  their  drafts  has  given  rise  to 
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a  great  similarity  in  the  outward  appearance  of  deeds  : 
and  the  eye  of  the  reader  is  continually  caught  by  the 
same    capitals,   such    as   "This    Indenture,"    "And 

WHEREAS,"      "  Now      THIS      INDENTURE      WITNESSETH," 

"  To  HAVE  AND  TO  HOLD,"  &c.  This  similarity  of 
appearance  seems  to  have  been  mistaken  by  some  for  a 
sameness  of  contents, — an  error  for  which  any  one  but 
a  lawyer  might  perhaps  be  pardoned.  And  this  mis- 
take, coupled  with  a  laudable  anxiety  to  save  expense 
to  the  public,  appears  to  have  produced  a  j)lan  for 
making  conveyances  by  way  of  schedule.  In  pur- 
suance of  this  plan  two  Acts  of  ParKament  were  some 
time  since  passed,  one  for  conveyances  (?^),  which  is  now 
repealed,  the  other  for  leases  {x).  These  Acts,  however, 
as  might  have  been  expected,  have  been  very  seldom 
employed ;  nor  is  it  possible  that  any  schedule  should 
ever  comprehend  the  multitude  of  variations  to  which 
purchase  deeds  are  continually  liable.  In  the  midst  of 
this  variety,  the  adoption,  as  nearly  as  possible,  of  the 
same  framework,  is  a  great  saving  of  trouble,  and  con- 
sequently of  expense ;  but  so  long  as  the  power  of 
alienation  possessed  by  the  public  is  exerciseable  in  such 
a  variety  of  ways,  and  for  such  a  multitude  of  purposes 
as  is  now  permitted,  so  long  will  the  conveyance  of 
landed  property  call  for  the  exercise  of  learning  and 
skill,  and  so  long  also  will  it  involve  the  exj^ense  requi- 
site to  give  to  such  learning  and  skill  its  proper  remune- 
ration. The  Solicitors'  Remuneration  Act,  1881,  intro-  Professional 
duced  new  methods  and  principles  of  remuneration  to  ^'^"^"^I'^^'-'^t^o"' 
solicitors  for  conveyancing  and  similar  business.  Tlio 
manner,  however,  in  which  the  remuneration  afforded 
to  the  profession  of  the  law  was  previously  bestowed, 
calls  for  some  remark.  In  a  country  like  England, 
where  every  employment  is  subject  to  the  keenest  com- 
petition, there  can  be  little  doubt  but  that,  whatever 

(u)  Stat.    8    &   9  Vict.  c.   119,       c.  41,  a.  71. 
rejjoaled  by  stat.  44  &  45  Vict.  (x)  Stat.  8  &  9  Vict.  c.  124. 
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method  may  be  taken  for  the  remuneration  of  pro- 
fessional services,  the  nature  and  quantity  of  the  trouble 
incurred  must,  on  the  average  and  in  the  long  run,  be 
the  actual  measure  of  the  remuneration  paid.  The 
misfortune  is,  that  when  a  wrong  method  of  remune- 
ration is  adopted,  the  true  proportion  between  service 
and  reward  is  necessarily  obtained  by  indirect  means, 
and  therefore  in  a  more  troublesome,  and,  consequently, 
more  expensive  manner,  than  if  a  proper  scale  had  been 
directly  used.  In  the  law,  imfortunately,  this  has  been 
the  case,  and  there  seems  no  good  reason  why  any  in- 
dividual connected  with  the  law  should  be  ashamed  or 
afraid  of  making  it  known.  The  labour  of  a  lawyer  is 
very  different  from  that  of  a  copyist  or  printer ;  it  con- 
sists fii'st  and  chiefly  in  acquu-iug  a  minute  acquaintance 
with  the  principles  of  the  law,  then  in  obtaining  a 
knowledge  of  the  facts  of  any  particular  case  which 
may  be  brought  before  him,  and  lastly,  in  practically 
applying  to  such  case  the  principles  he  has  previously 
learnt.  But,  for  the  last  and  least  of  these  items  alone 
did  he  obtain  any  direct  remuneration ;  for,  deeds  were 
paid  for  by  the  length,  like  printing  or  copying,  without 
any  regard  to  the  principles  they  involved,  or  to  the 
intricacy  or  importance  of  the  facts  to  which  they  might 
relate  {f/)  ;  and,  more  than  this,  the  rate  of  payment  was 
fixed  so  low,  that  no  man  of  education  could  afford  for  the 
sake  of  it,  first  to  ascertain  what  sort  of  instrument  the 
circumstances  might  require,  and  then  to  draw  a  deed 
containing  the  full  measure  of  ideas  of  which  words  are 

(y)  By  stat.  6  &  7  Vict.  c.  73,  was  not  taxable,  unless  part  of  the 

s.  37,  the  charges  of  a  solicitor  for  bill  was  for  business  transacted  in 

business  relating  entirely  to  con-  some  Court  of  law  or  equity.    But- 

veyancing  were  rendered  liable  although  conveyancing  bills  were 

to   taxation   or  reduction  to  the  not   strictly   taxable,    they  were 

established  scale,  which  was  then  always   drawn  up  on  the   same 

regulated  only  by  length.     Pre-  principle  of  payment  by  length, 

viously  to  this  statute,  the  bill  of  a  which  pervade  the  other  branches 

solicitor  relating  to  conveyancing  of  the  law. 
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capable.     The  payment  to  a  solicitor  for  drawing  a  deed 
was  fixed  at  one  shilling  for  every  seventy-two  words, 
denominated  a  folio ;  and  the  fees  of  counsel,  though 
paid  in  guineas,  averaged  about  the  same.     The  con- 
sequence of  this  false  economy  on  the  part  of  the  public 
has  been  that  certain  well  known  and  long  established 
lengthy  forms,  full  of  synonyms  and  expletives,  were 
current  among  lawyers  as  common  forms,  and,  by  the  Common 
aid  of  these,  ideas  were  diluted  to  the  proper  remu-  ^'^™^''- 
nerating  strength ;  not  that  lawyers  actually  inserted 
nonsense  simply  for  the  sake  of  increasing  their  fees ; 
but  words,  sometimes  unnecessary  in  any  case,  sometimes 
only  in  the  particular  case  in  which  they  were  engaged, 
were  suffered  to  remain,  sanctioned  by  the  authority 
of   time  and  usage.     The  proper  amount  of  verbiage 
to  a  common  form  became  well  established  and  under- 
stood ;  and  whilst  any  attempt  to  exceed  it  was  looked 
on    as   disgraceful,  it   was   not   materially   diminished 
duiing  the  time  in  which  the  scale  of  payment  remained 
unchanged.     The  case  of   the   medical  profession  has 
been  exactly  parallel ;  for,  so  long  as  the  public  thought 
that  the  medicine  supplied  was  the  only  thing  worth 
paying  for,  so  long  were  cures  accompanied  with  the 
customary  abundance  of  little  bottles.     In  both  cases, 
the  system  has  been  bad ;  but  the  fault  has  not  been 
with  the  profession,  who  bear  the  blame,  but  with  the 
public,  who  fixed  the  scale  of  payment,  and  who,  by  a 
little  more  direct  liberality,  might  have  saved  themselves 
a  considerable  amount  of  indirect  expense.    If  physicians' 
prescriptions  were  paid  for  by  their  length,  does  any 
one  suppose  that  their  present  conciseness  would  long 
continue  ? — unless  indeed  the  rate  of  payment  were  fixed 
'so  high  as  to  leave  the  average  remuneration  the  same 
as  at  present.     The  Acts  relating  to  conveyances  and 
leases  above  mentioned  contained  a  provision  that,  in 
taxing  any  bill  for  preparing  and  executing  any  deed 
under  the  Acts,  the  taxing  officer  should  consider,  not 
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Tlie  Attor- 
neys aud 
Solicitors 
Act,  1870. 


Solicitors'  Ee 
muneration 
Act,  1881, 
and  order 
thereunder. 


Kemuneration 
by  commission 
or  percentage. 


the  length  of  sucli  deed,  but  only  the  ykill  and  labour 
eniplo}'ed  and  responsibility  incurred  in  the  preparation 
thereof  (:;).      This,  so  far,   was  an  effort  in   the  right, 
direction.     And  in  the  year  1870,  an  Act  was  passed  to 
amend  the  law  relating  to  the  remuneration  of  attorneys 
and  solicitors  {a),  by  which  such  remuneration  was  autho- 
rized, under  certain  restrictions,  to  be  fixed  by  agree- 
ment (b)  ;  and  which  provided  {c),  that  upon  any  taxa- 
tion of  costs,  the  taxing  officer  might,  in  determining 
the  remuneration,  if  any,  to  be  allowed  to  the  attorney 
or  solicitor  for  his  services,  have  regard,  subject  to  any 
general  rules  or  orders  thereafter  to  be  made,  to  the  skill, 
•  labour  and  responsibility  involved.     But  the  remunera- 
tion of  solicitors  and  the  taxation  of  their  bills  of  costs, 
for  conveyancing  and  other  non-contentious  business, 
are  now  regulated  by  the  general  order  made  under  the 
Solicitors'   Eemuneration  Act,  1881  {d) ;   and  the  Act 
of  1870  no  longer  applies  to  such  business  (e).     Under 
this  order,  the  remuneration  of  solicitors  in  respect  of 
business  connected  with  sales,  piu'chases  and  mortgages 
completed,  and  with  leases  and  agreements  for  leases 
(other  than  mining  or  building  leases),  and  conveyances 
reserving  rent,  or  agreements  for  the  same,  when  the 
transactions  shall  have  been   completed,  is  to  be  that 
prescribed  in  Schedule  I.  to  the  order.     In  respect  of 
all  other  conveyancing  and  non-contentious  business  the 
remuneration  is  to  be  regulated  according  to  the  previous 
system  as  altered  by  Schedule  II.     Schedule  I.  contains 
scales  of  charges  adjusted  upon  the  principle  of  a  com- 
mission or  percentage  upon  the  amount  of  the  purchase 
or  mortgage  money,  or  the  rent  reserved.     Schedule  II. 
prescribes  such  fees  for  instructions  for  deeds,  wills,  and 


(z)  Stat.  8  &  9  Vict.  c.  119, 
s.  4  ;  8  &  9  Vict.  c.  124,  s.  3. 

(«)  Stat.  33  &  34  Vict.  c.  28, 
passed  14th  July,  1870. 

(J)  Sects.  4—15. 


(c)  Sect.  18. 

(d)  Stat.   44  &  45  Vict.  c.  44, 
1.  1—7. 

(e)  Sect.  9. 
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otlier  documents  as  may  be  fair  and  reasonable,  raises 
the  allowance  for  drawing  such  documents  to  2s.  per 
folio  (/),  and  specifies  certain  other  charges.  The 
charges  specified  in  Schedule  II.  may  be  increased  or 
diminished  in  extraordinary  cases  for  special  reasons.  In 
all  cases  to  which  the  scales  prescribed  in  Schedule  I. 
apply,  a  solicitor  may,  before  undertaking  any  busi- 
ness, by  writing  under  his  hand,  communicated  to  the 
client,  elect  that  his  remuneration  shall  be  according  to 
the  previous  system  as  altered  by  Schedule  II.  ;  but 
if  no  such  election  be  made,  his  remuneration  will  be 
according  to  the  scale  prescribed  by  Schedule  I.     Under  Agreement  as 

to  rGmiuiGrti  ~ 

the  same  Act  of  1881  (</),  it  is  competent  for  a  solicitor  tion. 
and  his  client  to  enter  into  an  agreement,  which  must 
be  in  writing  and  duly  signed,  for  the  remuneration  of 
the  solicitor,  to  such  amount  and  in  such  manner  as  they 
may  think  fit,  for  any  business  to  which  the  Act  relates. 

The  student  should  be  careful  not  to  confound  the 
verbiage  of  the  old  common  forms  with  that  formal 
and  orderly  style  which  facilitates  the  lawyer's  perusal 
of  deeds,  or  with  that  repetition  which  is  often  neces- 
sary to  exactness  without  the  dangerous  aid  of  stops. 
The  form  of  a  pui'chase-deed,  which  has  been  given 
above,  is  disencumbered  of  such  verbiage,  whilst  at  the 
same  time  it  preserves  the  regular  and  orderly  arrange- 
ments of  its  parts.  A  similar  conveyance,  by  lease 
and  release,  in  the  old  established  common  forms,  as 
they  existed  in  their  palmiest  days,  will  be  found  in  the 
Appendix  {h).  Latterly,  however,  these  forms  were 
often  much  curtailed.  Since  the  introduction  in  the 
year  1845  of  the  conveyance  of  corporeal  hereditaments 
by  grant  (/),  there  has  been  an  increasing  tendency  on 
the  part  of  conveyancers  to  eradicate  superfluous  words 
from  their  precedents.     And  under  the  influence  of  the 

(/)  See  ante,  p.  237.  (/')  See  Appoudix»(D). 

{g)  Sect.  8.  .  (0   Ante,  pp.  217,  224. 
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changes  in  practice  caused  by  the  operation  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  all 
unnecessary  clauses  and  expressions  are  now  generally 
excluded  from  deeds  {k) . 


The  Convey- 
ancing and 
Law  of  Pro- 
perty Act, 
1881. 

Changes  in 
the  form  of 
conveyances 
now  possible. 


General 
words,  estate 
clause  and 
covenants  for 
title  may  now 
be  omitted. 

Certain  words 
necessary  to 
incorporate 
statutory 
covenants  for 
title. 


It  has  been  mentioned  (/)  that  since  the  31st  Decem- 
ber, 1881,  deeds  of  conveyance  may  bo  drawn  in  shorter 
form  than  that  previously  in  use,  if  the  provisions  of 
the  Conveyancing  and  Law  of  Property  Act,  1881  {m), 
be  relied  on.  The  nature  of  those  provisions,  and  the 
principal  changes  which  may  be  effected  in  the  form  of  a 
conveyance  by  relying  thereon,  may  be  shortly  stated  as 
follows  : — Those  rights  and  obligations  of  the  parties  to 
a  conveyance,  which  were  before  determined  by  the 
insertion  therein  of  general  tcords,  of  an  estate  elaiise,  and 
of  covenants  for  title,  may  now  be  ascertained  from 
certain  sections  of  the  Act  {n) .  The  operation  of  these 
sections,  however,  may  be  excluded  or  varied  by  the 
terms  of  the  conveyance  (o).  In  drawing  a  deed  of 
conveyance,  therefore,  in  which  it  is  intended  to  rely 
on  the  Act,  t/ie  general  words,  estate  clause  and  covenants 
for  title  are  omitted.  But,  in  order  to  incorporate 
the  proper  statutory  covenants  for  title  in  a  con- 
veyance, it  is  necessary  to  express  therein  that  the 
person,  who  is  to  be  bound  by  the  covenants,  conveys 
in  one  of  the  characters  mentioned  in  the  Act  (;;) .  For 
example,  suppose  that  the  simple  transaction,  to  which 
the  jiurchase-deed  given  above  relates,  is  to  be  carried 
out  at  the  present  time,  and  that  it  is  wished  to  rely 
upon  the  statutory  covenants  for  title,  it  would  then 
be  necessary  to  express  in  the  deed  that  A.  B.,  the 


[k)  See  Williams's  Convey- 
ancing Statutes,  492  et  seq. 

{1}  Ante,  p.  226. 

{m)  Stat.  44  &  45  Vict.  c.  41. 

(«)  Sects.  6,  63  and  7  respec- 
tively. 


(o)  Stat.  44  &  45  Vict.  c.  41, 
ss.  6,  subs.  4  ;  7,  subss.  4,  7  ;  63, 
subs.  2. 

{p)  See  Stat.  44  &  45  Vict.  c.  41, 
a.  7,  subss.  1,  4. 
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vendor,  conveyed  as  beneficial  owner  (q).  It  has  already  Different 
been  mentioned  that  the  estates  to  be  taken  by  deeds  i^\tation 
executed  after  the  31st  December,  1881,  may  be  limited 
or  marked  out  by  certain  technical  words  different 
from  those  previously  necessary  (r) ;  and  that  if  a  receipt 
for  consideration  money  be  inserted  in  the  body  of  such  a 
deed,  no  further  receipt  need  now  be  endorsed  thereon  (s). 
If  the  student  will  turn  to  the  last  chapter  in  this 
book  {t) ,  he  will  find  two  forms  of  a  deed  of  convey- 
ance, one  such  as  would  have  been  used  in  a  simple 
transaction  previously  to  the  Act,  the  other  such  as 
may  now  be  used  when  it  is  intended  to  rely  upon  the 
Act.  These  will  enable  him  to  see  how  the  changes 
introduced  by  the  Act  are  carried  out  in  practice. 
These  changes  have  been  generally  adopted  by  con- 
veyancers :  but  theu'  employment  is  optional,  and  deeds 
of  conveyance  may  still  be  drawn  in  the  old  form.  The 
student  is  not  yet  in  a  position  to  understand  the 
advantages  or  disadvantages  of  relying  on  the  pro- 
visions of  the  Act.  He  is  ignorant  of  any  reasons  for 
the  use  of  general  words  («),  and  an  estate  clause,  and 
knows  nothing  about  covenants  for  title  (x) .  At  present, 
even  if  he  have  the  curiosity  to  consult  Appendix  (D.) 
and  the  last  chapter  for  the  forms  of  all  those  clauses, 
they  wiU  probably  be  to  him  unmeaning  jargon.  How- 
ever, until  they  have  become  something  more  to  him  than 
"  words,  words,  words,"  he  cannot  expect  to  understand 
the  sections  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  by  reliance  on  which  the  clauses  in  question 
may  be  omitted  from  a  conveyance  (y) .  He  is  there- 
fore recommended,  after  looking  at  the  forms  of  deeds 
above  mentioned,  to  adjourn  the  further  consideration  of 

{q)  Sect.  7,  subs.  1  (A.).  s.  2. 

(r)  Sect.  51,  ante,  jjp.  17'3,  176.  {x)  See  post,  Part-V.,  Chapter 

(*)  Sect.  54,  ante,  p.  229.  on  Title. 

(0  Post,  Part  VI.  (y)  .'-tat.   4t  &   l.j  Vift.  c.  '11, 

(m)  Sec  po.st,  Part  IT.,  Cb.  IV.  ss.  6,  7,  03. 
W.K.J'.  U 
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this  subject,  until  ho  shall  have  arrived  at  the  last  chapter 
in  a  due  course  of  straightforward  reading. 


Lease  and 
release  an 
innocent  con- 
veyance. 


So  a  grant. 


Word  grant. 


To  retui'n  : — A  lease  and  release  was  said  to  be  an 
innocent  conveyance ;  for  when,  by  means  of  the  lease 
and  the  Statute  of  Uses,  the  purchaser  had  once  been 
put  into  possession,  he  obtained  the  fee  simple  by  the 
release;  and  a  release  never  operates  by  wrong,  as  a 
feoffment  occasionally  did  (c),  but  simply  passes  that 
which  may  lawfully  and  rightly  be  convoyed  {a).  The 
same  rule  is  applicable  to  a  deed  of  grant  {h).  Thus,  if 
a  tenant  merely  for  his  own  life  should,  by  a  lease  and 
release,  or  by  a  grant,  purport  to  convey  to  another 
an  estate  in  fee  simple,  his  own  life  interest  only  would 
pass,  and  no  injury  would  be  done  to  the  reversioner. 
The  word  gmnt  is  tlie  proper  and  technical  term  to  be 
employed  in  a  deed  of  grant  (c),  but  its  employment  is 
not  absolutely  necessary ;  for  it  has  been  held  that  other 
words  indicating  an  intention  to  grant  will  answer  the 
purpose  (f/).  And  by  the  Conveyancing  and  Law  of 
Property  Act,  1881  {e),  it  is  declared  that  the  use  of  the 
word  grant  is  not  necessary  in  order  to  convey  tene- 
ments or  hereditaments,  corporeal  or  incorporeal. 


Bargain  and 
sale. 


In  addition  to  a  conveyance  by  deed  of  grant,  other 
methods  are  occasionally  employed.  Thus,  there  may 
be  a  bargain  and  sale  of  an  estate  in  fee  simple,  by  deed 
duly  inrolled  pursuant  to  the  Statute  27  Hen.  VIII. 
c.  16,  already  mentioned  (/).  The  chief  advantage  of 
a  bargain  and  sale  is,  that  by  a  Statute  of  Anne  {y)  an 


(z)  Ante,  p.  177. 

{a)  Litt.  8.  600. 

(i)  Litt.  ss.  616,  617. 

(r)  Shep.  Touch.  229. 

[d)  Shove  V.  Fincke,  5  T. 


124 ;    Haggcrston   v. 
Bam.  &  Cress.  101. 


(«)  Stat.  44  &  45  Vict.  c.  41, 
8.  49,  -which  applies  to  convey- 
ances made  before  or  after  the 
commencement  of  the  Act.      See 
Rep,       "Williams's    Conveyancing    Sta- 
Eanbury,    5       tutes,  222. 

(/)  Ante,  p.  221. 

{g)  Stat.  10  Anne,  c.  18,  p.  3. 
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office  copy  of  the  im-olment  of  a  bargain  and  sale  is 
made  as  good  evidence  as  the  original  deed.  In  some  Iiirolment. 
cities  and  boroughs  the  inrolment  of  bargains  and  sales 
is  made  by  the  majors  or  other  officers  {/i).  And  in 
the  county  palatine  of  Lancaster  it  may  be  made  in 
the  palatine  Court  of  Chancery  (/)  ;  and  so  the  inrol- 
ment of  bargains  and  sales  of  land  in  the  counties  of 
Chester  and  Durham  might  have  been  made  in  the 
palatine  Comets  of  those  counties  until  their  abolition  (X;). 
The  Yorkshire  Eegistry  Acts  provided  that  bargains 
and  sales  of  lands  in  the  county  of  York  might  be 
inroUed  in  the  register  of  the  riding  in  which  the  lands 
lie  (/).  But  these  Acts  are  now  repealed  and  replaced 
by  the  Yorkshire  Eegistries  Act,  1884  {iii),  which  does 
not  contain  any  provision  making  the  inrolment  of  a 
bargain  and  sale  in  the  county  registers  effectual  under 
Stat.  27  Hen.  VIII.  c.  16.  When  a  bargain  and  sale 
is  employed,  the  whole  legal  estate  in  fee  simple  passes, 
as  we  have  seen  {)i),  by  means  of  the  Statute  of  Uses, — 
the  bargainor  becoming  seised  to  the  use  of  the  bar- 
gainee and  his  heirs.  A  bargain  and  sale,  therefore,  Bargain  and 
cannot,  like  a  lease  and  release,  or  a  grant,  be  made  to  inade^o^one  ^ 
one  person  to  the  use  of  another ;  for,  the  whole  force  person  to  the 
of  the  Statute  of  Uses  is  already  exhausted  in  trans- 
ferring the  legal  estate  in  fee  simple  to  the  bargainee; 
so  that  the  use  declared  would  be  a  use  upon  a  use, 
void  at  law,  though  valid  in  equity  (o).  Similar  to  a 
bargain  and  sale  is  another  method  of  conveyance 
occasionally,  though  very  rarely,  employed,  namely,  a 

covenant  to  stand  seised  to  the  use  of  another,  in  con-  Covenant  to 

stand  seised. 

(A)  Stat.  27  Hen.  VIII.  c.  16,  pp.  114,  115. 

B.  2.  {I)  Stat.  5  &  6  Anne,  c.  18,  s.  1 ; 

(i)  Stat.  5  Eliii.  c.  26.  6  Anne,   c.   35,   ss.   16,  17,   34; 

{k)  By   Stat.    11    Geo.   IV.    &  8  Geo.  II.  c.  6,  s.  21. 

1  Will.  IV.  c.  70,  as  to  Chester ;  (m)  Stat.  47  &  48  Vict.  c.  54. 

and  by  stat.  36  &  37  Vict.  c.  66,  (m)  Ante,  pp.  219,  220. 

8.  16,  as  to  Durham  :  sec   ante,  (»)  Ante,  pp.  191,  220. 

u  9 
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sideration  of  blood  or  marriage  ( p) .  In  addition  to 
Appointment,  these  methods,  there  may  be  a  conveyance  by  appoint- 
ment of  a  use,  under  a  power  of  appointment,  of  which 
more  will  be  said  in  a  future  chapter  (q).  The  student, 
indeed,  can  never  be  too  careful  to  avoid  supposing  that, 
when  he  has  read  and  understood  a  chapter  of  the 
present,  or  any  other  elementary  work,  he  is  therefore 
acquainted  with  all  that  is  to  be  known  on  the  subject. 
To  place  him  in  a  position  to  comprehend  more  is  all 
that  can  be  attempted  in  a  first  book. 

(p)  See  Doe  d.  DanicUv.  Wood-       Jur.  632. 
rqfe,  10  Mee.  &  Wels.  608  ;  Doe  {q)  See  the  chapter  on  Execu- 

d.  Starling  v.  Prince,  C.  P.,   15       tory  Interests. 


(    ^^-5     ) 


CHAPTER  X. 


OF  A  WILL  OF  LANDS. 


The   right  of  testamentary  alienation  of  lands  is   a 

matter  depending  upon  Act  of  Parliament.     We  have 

seen,  that  previously  to  the  reign  of  Henry  YIII.  an 

estate  in  fee  simple,  if  not  disposed  of  in  the  lifetime 

of  the  owner,  descended,  on  his  death,  to  his  heir  at 

law  (a) .     To  this  rule,  gavelkind  lands,  and  lands  in 

a  few  favoured  boroughs,  formed  exceptions ;  and  the 

hardship  of  the  rule  was  latterly  somewhat  mitigated  by 

the  prevalence  of   conveyances  to  nscs ;  for  the  Court 

of  Chancery  allowed  the  tise  to  be  devised  by  will  ((5)). 

But  when  the  Statute  of  Uses  [c)  came  into  operation, 

and  all  uses  were  turned  into  legal  estates,  the  title  of 

the  heir  again  prevailed,  and  the  inconvenience  of  the 

want  of  testamentary  power  then  begun  to  be  felt.     To 

remedy  this  inconvenience,  an  Act  of  Parliament  (d),  to  Statute  of 

which  we  have  before  referred  {c),  Avas  passed  six  years 

after  the  enactment  of  the  Statute  of  Uses.     By  this 

Act,  every  person  having  any  lands  or  hereditaments 

holden  in  socage,  or  in   the  nature  of  socage  tenure, 

was  enabled  by  his  last  will  and  testament  in  writing, 

to  give  and  devise  the  same  at  his  will  and  pleasure ; 

and  those  who  had  estates  in  fee  simple  in  lands  held  by 

knights'  service  were  enabled  in  the  same  way,  to  give 

and   devise   two-third   parts   thereof.     When,   by   the 

statute  of  12  Car.  II.  c.  24(/),  socage  was  made  the 

(«)  Ante,  p.  8G.  (f/)  32   Hen.  VIII.    c.    1,    ex- 

(i)  Ante,  p.  187.  plained  by  statute  34  &  35  Ilcn. 

(c)  Stat.  27  Hen.  VIII.  c.  10 ;       VIII.  c.  5. 
antf,  p.  188.  (c)  Ante,  p.  86. 

If)  Ante,  p.  lo;5. 
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universal  temu-e,  all  estate  in  fee  simple  became  at  once 
devisable,  being  all  tben  liolden  by  socage.  This  exten- 
sive power  of  devising  lands  by  a  mere  %viiting  nnat- 
Tho  Statute  tested  was  soon  curtailed  by  tbo  Statute  of  Frauds  {(/), 
of  Frauds.  ^'bich  required  that  all  devises  and  bequests  of  any  lands 
or  tenements,  devisable  either  by  statute  or  the  custom 
of  Kent,  or  any  borough,  or  any  other  custom,  should 
be  in  writing,  and  signed  by  the  party  so  devising  the 
same,  or  by  some  other  person  in  his  presence  and  by 
his  express  directions,  and  should  be  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor  by  three  or 
four  credible  witnesses,  or  else  they  should  be  utterly 
Wills  Act.  void  and  of  none  effect.  And  thus  the  law  continued 
till  the  year  1837,  when  an  Act  was  passed  for  the 
amendment  of  the  laws  with  respect  to  wills  (//).  By 
this  Act  the  original  statute  of  Henry  YIII.  (/)  was 
repealed,  except  as  to  wills  made  prior  to  the  1st  of 
January,  1838,  and  the  law  was  altered  to  its  present 
state.  This  Act  permits  of  the  devise  by  will  of  every 
kind  of  estate  and  interest  in  real  property  which  would 
otherwise  devolve  to  the  heir  of  the  testator,  or,  if  he 
became  entitled  by  descent,  to  the  heir  of  his  an- 
cestor (./) ;  but  enacts  (/.) ,  that  no  will  shall  be  valid, 
imless  it  shall  be  in  writing,  and  signed  at  the  foot  or 
end  thereof  by  the  testator,  or  by  some  other  person  in 
his  presence  and  by  his  direction ;  and  such  signature 
shall  be  made  or  acknowledged  by  the  testator,  in  the 
presence  of  tico  or  more  witnesses,  present  at  the  same 
time  (/)  ;  and  such  withesses  shall  attest,  and  shall  sub- 
scribe the  will  in  the  presence  of  the  testator.  One 
would  have  thought  that  this  enactment  was  sufficiently 
clear,  especially  that  part  of  it  which  directs  the  will  to 

{f/)  29  Car.  II.  c.  3,  s.  5.  c.  20,  s.  3. 

(A)  Stat.  7  Wm.  IV.  &  1  Vict.  (/t)  Sect.  9. 

0.  26.  {I)  See  In  the  goods  of  Gunston, 

(i)  32  Hen.  VIII.  c.  1.  Slake    v.  Slake,    7  P.   D.    102; 

(./)  Stat.  7  Will.  IV.  6c  1  Vi<t.  ll'n;/ht  v.  S'a»dc>-w>t,  9  P.  D.  149. 
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,  be  signed  at  the  foot  or  end  thereof.  Some  very  careless 
testators,  and  very  clever  judges,  have,  however,  con- 
trived to  throw  upon  this  clause  of  the  Act  a  discredit 
which  it  does  not  deserve.  And  it  has  accordingly 
been  enacted  {fn),  by  way  of  explanation,  that  every  will  Wills  Act 
shall,  so  far  only  as  regards  the  position  of  the  signature  Act  1852. 
of  the  testator,  or  of  the  person  signing  for  him,  be 
deemed  to  be  valid,  if  the  signature  shall  be  so  placed 
at,  or  after,  or  following,  or  under,  or  beside,  or  opposite 
to  the  end  of  the  will,  that  it  shall  be  apparent  on  the 
face  of  the  will  that  the  testator  intended  to  give  effect 
by  such  his  signature  to  the  writing  signed  as  his  will ; 
and  that  no  such  will  shall  be  affected  by  the  circum- 
stance that  the  signature  shall  not  follow,  or  be  imme- 
diately after,  the  foot  or  end  of  the  will,  or  by  the 
cii'cumstance  that  a  blank  space  shall  intervene  between 
the  concluding  word  of  the  will  and  the  signature,  or 
by  the  circumstance  that  the  signature  shall  be  placed 
among  the  words  of  the  testimonium  clause,  or  of  the 
clause  of  attestation,  or  shall  follow  or  be  after  or  under 
the  clause  of  attestation,  either  with  or  without  a  blank 
space  intervening,  or  shall  follow  or  be  after  or  under 
or  beside  the  names,  or  one  of  the  names,  of  the  sub- 
scribing witnesses,  or  by  the  circumstance  that  a  signa- 
ture shall  be  on  a  side  or  page,  or  other  portion  of  the 
paper  or  papers,  containing  the  will,  whereon  no  clause 
or  paragraph  or  disposing  part  of  the  will  shall  be 
written  above  the  signature,  or  by  the  circumstance 
that  there  shall  appear  to  be  sufficient  space  on  or  at  the 
bottom  of  the  preceding  side  or  page,  or  other  portion 
of  the  same  paper,  on  which  the  will  is  written,  to  con- 
tain the  signature  ;  and  the  enumeration  of  the  above 
circumstances  is  not  to  restrict  the  generality  of  the 
above  enactment.  But  no  signature  is  to  be  operative 
to  give  efiect  to  any  disposition  or  dii'cction  which  is 

(;«)  Stat.  \r,  &  10  Vict.  v.  21. 
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undGrneatb,  or  which  follows  it ;  nor  shall  it  give  effect 
to  any  disposition  or  direction  inserted  after  the  signa- 
ture shall  he  made.  The  unlearned  reader  will  perhaps 
be  of  opinion  that  there  is  not  one  of  the  positions  above 
so  laboriously  enumerated,  that  might  not  very  properly 
have  been  considered  as  at  the  foot  or  end  of  the  will 
within  the  spirit  and  meaning  of  the  Act ;  except  in  the 
case  of  a  large  blank  being  left  before  the  signature, 
apparently  for  the  purpose  of  the  subsequent  insertion 
of  other  matter :  in  which  case  the  fraud  to  which  the 
will  laj^s  itself  open  would  be  a  sufficient  reason  for 
holding  it  void. 

Who  may  be  The  Statute  of  Frauds,  it  will  be  observed,  required 
Tvi  nesses.  ^|^^^  ^-^^  witnesses  should  be  credible;  and,  on  the 
point  of  credibility,  the  rules  of  law  with  respect  to 
witnesses  have,  till  recently,  been  very  strict ;  for  the 
law  had  so  great  a  dread  of  the  evil  influence  of  the 
love  of  money,  that  it  would  not  even  listen  to  any 
witness  who  had  the  smallest  pecuniary  interest  in  the 
result  of  his  own  testimony.  Hence,  under  the  Statute 
of  Frauds,  a  bequest  to  a  witness  to  a  will,  or  to  the 
wife  or  husband  of  a  witness,  prevented  such  witness 
from  being  heard  in  suj)port  of  the  will ;  and,  the 
witness  being  thus  incredible,  the  will  was  void  for 
want  of  three  credible  witnesses.  By  an  Act  of  Geo. 
II.  {>}),  a  witness  to  whom  a  gift  was  made  was  ren- 
dered credible,  and  the  gift  only  which  was  made  to 
the  witness  was  declared  void ;  but  the  Act  did  not 
extend  to  the  case  of  a  gift  to  the  husband  or  wife 
of  a  witness ;  such  a  gift,  therefore,  still  rendered  the 
Wills  Act.  whole  will  void  (o) .  Under  the  Wills  Act,  however, 
the  incompetency  of  the  witness  at  the  time  of  the 
execution  of  the  will,  or  at  any  time  afterwards,  is  not 

(«)  Stat.  25  Geo.  II.  c.  6.  71,    72,    4th    edit.  ;    2    Strange, 

(o)  Eatjield  v.  Thorpe,  5  Barn.       1255. 
k  Aid.   5S9  ;   1   Jarm.  on  Wills. 
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sufficient  to  make  the  will  invalid  (p) ;  and  if  any 
person  shall  attest  the  execution  of  a  will,  to  whom, 
or  to  whose  wife  or  husband,  any  beneficial  interest 
whatsoever  shall  be  given  (except  a  mere  charge  for 
payment  of  debts),  the  person  attesting  will  be  a  good 
witness ;  but  the  gift  of  such  beneficial  interest  to  such 
person,  or  to  the  wife  or  husband  of  such  person, 
will  be  void  (q) .  Creditors,  also,  are  good  witnesses, 
although  the  will  should  contain  a  charge  for  payment 
of  debts  (r)  ;  and  the  mere  circumstance  of  being  ap- 
pointed executor  is  no  objection  to  a  witness  («).  By 
more  recent  statutes  (t),  the  rule  which  excluded  the 
evidence  of  witnesses  in  Courts  of  justice,  and  of  parties 
to  actions  and  suits,  on  account  of  interest,  has  been 
very  properly  abolished  ;  and  the  evidence  of  interested 
persons  is  now  received,  and  its  value  estimated  accord- 
ing to  its  worth ;  but  the  Wills  Act  is  not  affected  by 
these  statutes  {u).  The  Courts  of  common  law  had 
formerly  exclusive  jurisdiction  in  questions  arising  on 
the  validity  of  a  will  of  real  estate,  whilst  the  Ecclesi- 
astical Courts  had  the  like  exclusive  jurisdiction  over 
wills  of  personal  estate.  But  in  the  year  1857  an  Act  Court  of 
was  passed  establishing  a  Court  of  Probate  {r) ,  whose 
jurisdiction  was  in  1875  transferred  to  the  High  Court 
of  Justice,  and  has  since  been  principally  exercised  in 
the  Probate,  Divorce,  and  Admiralty  Division,  in  which 
all  wills  of  personal  estate  are  now  required  to  be  proved. 
This  Act  provided  for  the  citation  before  the  Court  of 
the  heir  at  law  of  tlie  testator  and  the  devisees  of  his 

{p)  Stat.  7  Wm.  IV.  k  1  Vict.  (.s)  Sect.  17. 

c.  26,  8.  14.  (0  Stat.    6   &   7  Vict.  c.    85  ; 

{q)  Stat.  7  Will.  IV.  &  1  Vict.  It  &  15  Vict.  c.  99,  amended  by 

c.    26,    8.    15.      See    Gurnet/  v.  stat.  16  &  17  Vict.  c.  83. 

O'urneij,    3   Drew.  208  ;    Tempest  (u)  Stat.  6  &  7  Vict.  c.  85,  s.  1  ; 

V.    Tempest,    2    Kay   &   J.   635  ;  14  &  15  Vict.  c.  99,  b.  5. 

Thorpe  v,  Besttcick,  6  Q.  B.  D.  («•)  Stat.  20  &  21  Vict.  c.  77, 

311.  amended  by  stat.   21    iV   22  Vict. 

(r)  Scot.  10.  .  .  05. 
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real  estate  ;  and  such  heir  and  devisees,  when  cited,  will 
be  bound  b}-  the  proceedings  (.<■) ;  but  this  occui'S  only 
when  a  contest  is  expected  or  actually  takes  place.  In 
all  ordinary  cases,  a  will,  so  far  as  it  affects  real  estate, 
does  not  require  to  be  proved. 


Revocation  of       So  much,  then,  for  the   power  to  make  a  will   of 
*^^^  ■  lands,  and  for  the  formalities  with  which  it  must  be 

accompanied.  A  will,  it  is  well  known,  does  not  take 
effect  until  the  decease  of  the  testator.  In  the  mean- 
time, it  may  be  revoked  in  various  ways ;  as,  by  the 
By  marriag-o.  marriage  of  either  a  man  or  a  woman  (y)  ;  though, 
before  the  Wills  Act,  the  marriage  of  a  man  was  not 
sufficient  to  revoke  his  will,  unless  he  also  had  a  child 
born  (z).  A  will  may  also  be  revoked  by  burning, 
tearing,  or  otherwise  destroying  the  same,  by  the  tes- 
tator, or  by  some  person  in  his  presence,  and  by  his 
direction,  with  the  intention  of  revoking  the  same  {a). 
But  the  Wills  Act  enacts  (h),  that  no  obliteration, 
interlineation,  or  other  alteration,  made  in  any  will 
after  its  execution  shall  have  any  effect  (except  so  far 
as  the  words  or  effect  of  the  will,  before  such  altera- 
tion, shall  not  be  apparent),  unless  such  alteration 
shall  be  executed  in  the  same  manner  as  a  will ;  but 


By  biirnin 


(z)  Stat.  20  &  21  Vict.  c.  77, 
ss.  61,  62,  63.  See  per  Jessel, 
M.  K.,  in  Sugden  v.  Lord  St. 
Leonards,  1  P.  D.  236.  These  pro- 
visions extend  only  to  wills  made 
since 'the  Wills  Act.  Campbell  v. 
Lzicij,  L.  R.,  2  Prob.  209. 

{y)  Stat.  7  WiU.  IV.  &  1  Vict. 
c.  26,  8.  18.  "Except  a  -will 
made  in  exercise  of  a  power  of 
appointment,  when  the  real  or 
personal  estate  thereby  appointed 
would  not,  in  default  of  such 
appointment,  pass  to  his  or  her 
heir,  customaiy  heir,  executor  or 


administrator,  or  the  person  en- 
titled, as  his  or  her  next  of  kin, 
under  the  Statute  of  Distribu- 
tions." In  the  goods  of  Fctiiviclc, 
Law  Rep.,  1  Court  of  Probate, 
319. 

(:;)  1  Jarman  on  Wills,  122, 
4th  ed.  See  Marston  v.  Moe  d. 
Fox,  8  Ad.  &  Ell.  U. 

{a)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  26,  8.  20  ;  Andrew  v.  Motley, 
12  C.  B.,  N.  S.  514 ;  see  Cheese 
v.  Lovejoy,  2  P.  D.  251. 

{h)  Sect.  21. 
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the  signature  of  the  testator,  and  the  subscription  of 
the  witnesses,  may  be  made  in  the  margin,  or  on  some 
other  part  of  the  will,  opposite  or  near  to  such  altera- 
tion, or  at  the  foot  or  end  of  ox  opposite  to  a  memo- 
randum referring  to  such  alteration,  and  wiitten  at  the 
end  or  some  other  part  of  the  will.     A  will  may  also  By  wi-iting 
be  revoked  by  any  writing,  executed  in  the  same  manner  cutecT^*^" 
as  a  will,  and  declaring  an  intention  to  revoke,  or  by  a 
subsequent  will  or  codicil  (c),  to  be  executed  as  before.  Bysiibsequent 
And  where  a  codicil  is  added,  it  is  considered  as  part  of  ^^* 
the  will ;  and  the  disposition  made  by  the  will  is  not     ^  ^°  ^^  • 
disturbed  further  than  is  absolutely  necessary  to  give 
effect  to  the  codicil  {d). 

The  above  are  the  only  means  by  which  a  will  can  Subsequent 
now  be  revoked ;  unless,  of  course,  the  testator  choose  ^'^P^^^^^^^^' 
afterwards  to  part  with  any  of  the  property  comprised 
in  his  will,  which  he  is  at  perfect  liberty  to  do.  In 
this  case  the  will  is  revoked,  as  to  the  property  parted 
with,  if  it  does  not  find  its  way  back  to  the  testator, 
so  as  to  be  his  at  the  time  of  his  death.  Under  the 
Statute  of  Hen.  YIII.  a  will  of  lands  was  regarded  in 
the  light  of  Si  present  conveyance,  to  come  into  operation 
at  a  future  time,  namely,  on  the  death  of  the  testator. 
And  if  a  man,  having  made  a  will  of  his  lands,  after- 
wards disposed  of  them,  they  would  not,  on  returning 
to  his  possession,  again  become  subject  to  his  will, 
without  a  subsequent  republication  or  revival  of  the 
will  {e) .  But,  under  the  Wills  Act,  no  subsequent 
conveyance  shall  prevent  the  operation  of  the  will,  with 
respect  to  such  devisable  estate  or  interest  as  the  tes- 
tator shall  have  at  the  time  of  his  death  (/).     In  the 

■  {c)  Stat.  7  Will.  IV.  Sc  1  Vict.  (c)  1  Jarmau  on  Wills,  117,  198, 

c.  26,  8.  20.     See  HeUicr  v.  Uel-  4th  ed. 
Her,  9  P.  D.  237.  (/)  Stat.  7  Will.  IV.  k  1  Vict. 

{(l)  1   Jarman   on   Wills.    176,  c.  26.  n.  23. 
4th  wl. 
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After-pm-- 

chased  lands. 


A  will  now 
sjjeaks  from 
the  death  of 
the  testator. 


General  resi- 
duary devisee. 


same  manner,  the  old  statute  was  not  considered  as 
enabling  a  person  to  dispose  by  will  of  any  lands, 
except  such  as  lie  was  possessed  of  at  the  time  of 
making  his  will :  so  that  lands  purchased  after  the 
date  of  the  will  could  not  be  affected  by  any  of  its 
dispositions,  but  descended  to  the  heir  at  law  (g).  This 
also  is  altered  by  the  Wills  Act,  which  enacts  (A),  that 
every  will  shall  be  construed,  with  reference  to  the 
property  comprised  in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  sliall  appear  by 
the  will.  So  that  every  man  may  now  dispose,  by  his 
will,  of  all  such  landed  property,  or  real  estate,  as  he 
may  hereafter  possess,  as  well  as  that  which  he  now  has. 
Again,  the  result  of  the  old  rule,  that  a  will  of  lands 
was  a  present  conveyance,  was,  that  a  general  devise  by 
a  testator  of  the  residue  of  his  lands  was,  in  effect,  a 
specific  disposition  of  such  lands  and  such  only  as  the 
testator  then  had,  and  had  not  left  to  any  one  else  (?'). 
A  general  residuary  devisee  was  a  devisee  of  the  lands 
not  otherwise  left,  exactly  as  if  such  lands  had  been 
given  him  by  their  names. '  The  consequence  of  this 
was,  that  if  any  other  persons  to  whom  lands  were  left 
died  in  the  lifetime  of  the  testator,  the  residuary  devisee 
had  no  claim  to  such  lands,  tlie  gift  of  which  thus 
failed  ;  but  the  lands  descended  to  the  heir  at  law. 
This  rule  is  altered  by  the  Act,  under  which  (/<•),  unless 
a  contrary  intention  appear  by  the  will,  all  real  estate 
comprised  in  any  devise,  which  shall  fail  by  reason  of 
the  death  of  the  devisee  in  the  lifetime  of  the  testator, 
or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  effect,  shall  be  included 
in  the  residuary  devise  (if  any)  contained  in  the  will. 


iff)  1  Jarman  on  Wills,  G15, 
4tli  ed. 

(h)  Stat.  7  Will.  IV.  &  1  Vict. 
c.  26.  s.  21  ;  He  rottnl  and  Lamb, 


27  C'h.  D.  GOO. 

((■)  1    Jarman    on   Wills,    G4.5, 
4th  ed. 

[k)  Sect.  2.5. 
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This  failure  of  a  devise,  hy  the  decease  of  the  devisee  A  lapse. 
in  the  testator's  lifetime,  is  called  a  lapse;  and  this 
lapse  is  not  prevented  by  the  lands  being  given  to  the 
devisee  and  Iiis  heirs ;  and  in  the  same  way,  before  the 
Wills  Act,  a  gift  to  the  devisee  and  the  heit's  of  his  hodij 
would  not  carry  the  lands  to  the  heir  of  the  body  of  the 
devisee,  in  case  of  the  devisee's  decease  in  the  lifetime 
of  the  testator  (/).  For,  the  terms  heirs  and  heirs  of  the 
body  are  words  of  limitation  merely;  that  is,  they 
merely  mark  out  the  estate,  which  the  devisee,  if  living 
at  the  testator's  death,  would  have  taken, — in  the  one 
case  an  estate  in  fee  simple,  in  the  other  an  estate  tail ; 
and  the  heirs  are  no  objects  of  the  testator's  bounty; 
further  than  as  connected  with  their  ancestor  {m).  Two  No  lapse  now 
cases  have,  however,  been  introduced  by  the  Wills  Act, 
in  which  the  devise  is  to  remain  unaffected  by  the 
decease  of  the  devisee  in  the  testator's  lifetime.  The  Estate  tail, 
first  case  is  that  of  a  devise  of  real  estate  to  any  person 
for  an  estate  tail ;  in  which  ease,  if  the  devisee  should 
die  in  the  lifetime  of  the  testator,  leaving  issue  who 
would  be  inheritable  under  such  entail,  and  any  such 
issue  shall  be  living  at  the  death  of  the  testator,  such 
devise  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will  {n) .  The  other  case  is  that  of  Devise  to 
the  devisee  being  a  child  or  other  issue  of  the  testator  testator, 
dying  in  the  testator's  lifetime  and  leaving  issue  any  of 
whom  are  living  at  the  testator's  death.  In  this  case, 
unless  a  mere  life  estate  shall  have  been  left  to  the 
devisee,  the  devise  shall  not  lapse,  but  shall  take  effect 
as  in  the  former  case  (o). 

(/)   Hodgson  and   Wife  v.  Am-  c.  26,  s.  32. 
brose,  1  Dougl.  337.  (c/)  Sect.  33.     Sec  Principles  of 

(m)  Plowd.   345;   1   Eep.  105;  the  Law   of  Personal  Property, 

IJarm.  Wills,  338,  4tli  ed.  409,    llth   ed.  ;    548,    12th  ed.  ; 

{»)  Stat.  7  Will.  IV.  &  1  Vict.  Johnson  v.  Johnson,  3  Hare,  157  ; 
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Construction 
of  wills. 


Intention  to 
be  observed. 


Tecbnical 
rules. 


The  construction  of  wills  is  the  next  ohjeet  of  our 
attention.  In  construing  wills,  the  Courts  have  always 
borne  in  mind,  that  a  testator  may  not  have  had  the 
same  opportunity  of  legal  advice  in  drawing  his  will, 
as  he  would  have  had  in  executing  a  deed.  And  the 
first  great  maxim  of  construction  accordingly  is,  that 
the  intention  of  the  testator  ought  to  be  observed  {p). 
The  decisions  of  the  Courts,  in  pursuing  this  maxim, 
have  given  rise  to  a  number  of  subsidiary  rules,  to  be 
applied  in  making  out  the  testator's  intention ;  and, 
when  doubts  occur,  these  rules  are  always  made  use  of 
to  determine  the  meaning ;  so  that  the  true  legal  con- 
struction of  a  will  is  occasionally  different  from  that 
which  would  occur  to  the  mind  of  an  unprofessional 
reader.  Certainty  cannot  be  obtained  without  uni- 
formity, nor  uniformity  without  rule.  Rules,  there- 
fore, have  been  found  to  be  absolutely  necessary ;  and 
the  indefinite  maxim  of  observing  the  intention  is  now 
largely  qualified  by  the  numerous  decisions  which  have 
been  made  resj)ecting  all  manner  of  doubtful  points, 
each  of  which  decisions  forms  or  confirms  a  rule  of  con- 
struction, to  be  attended  to  whenever  any  similar  diffi- 
culty occurs.  It  is,  indeed,  very  questionable,  whether 
this  maxim  of  observing  the  intention,  reasonable  as  it 
may  appear,  has  been  of  any  service  to  testators ;  and 
it  has  certainly  occasioned  a  great  deal  of  trouble  to 
the  Courts.  Testators  have  imagined  that  the  making 
of  wills,  to  be  so  leniently  interj)reted,  is  a  matter  to 
which  anybody  is  competent ;  and  the  consequence  has 
been  an  immense  amount  of  litigation,  on  all  sorts  of 
contradictory  and  nonsensical  bequests.  An  intention, 
moreover,  expressed  clearly  enough  for  ordinary  appre- 
hensions, has  often  been  defeated  by  some   technical 


Eccles  T.  Cheyne,  2  Kay  &  J.  67G  ; 
Griffiths  V.  Gale,  12  Sim.  354; 
Eager  v.  Fi'.rnicaU,  17  C'h.  D.  115. 


[p)  30  Ass.  183  a  ;  Year  Book, 
9  Hen.  VI.  24  b;  Litt.  586; 
Perkins,  s.  555  ;  2  Black.  Com. 
381. 
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rule,  too  stubborn  to  yield  to  the  general  maxim,  that 
the  intention  ought  to  be  observed.  Thus,  in  one  Example  of 
case  (q),  a  testator  declared  his  intention  to  be,  that  his  lYfVestate^*^ 
son  should  not  sell  or  dispose  of  his  estate,  for  longer  licH  to  be  an 
time  than  his  life,  and  to  that  intent  he  devised  the 
same  to  his  son  for  his  life,  and  after  his  decease,  to  the 
heirs  of  the  body  of  his  said  son.  The  Court  of  King's 
Bench  held,  as  the  reader  would  no  doubt  expect,  that 
the  son  took  only  an  estate  for  his  life ;  but  this  decision 
was  reversed  by  the  Court  of  Exchequer  Chamber,  and 
it  is  now  well  settled  that  the  decision  of  the  Court 
of  King's  Bench  was  erroneous  (r).  The  testator  un- 
warily made  use  of  technical  terms,  which  always 
require  a  technical  construction.  In  giving  the  estate 
to  the  son  for  life,  and  after  his  decease  to  the  heirs  of 
his  body,  the  testator  had,  in  effect,  given  the  estate  to 
the  son  and  the  heirs  of  his  hodij.  Now  such  a  gift  is  an 
estate  tail ;  and  one  of  the  inseparable  incidents  of  an 
estate  tail  is,  that  it  may  be  barred  in  the  manner 
already  described  (-s).  The  son  was,  therefore,  properly 
entitled,  not  to  an  estate  for  life  only,  but  to  an  estate 
tail,  which  would  at  once  enable  him  to  dispose  of  the 
lands  for  an  estate  in  fee  simple.  In  contrast  to  this 
case  are  those  to  which  we  have  before  adverted,  in  the 
chapter  on  estates  for  life(^).  In  those  cases,  an  in-  An  intended 
tention  to  confer  an  estate  in  fee  simple  was  defeated  l^^,  fi™ple. 

.  ,  .  ,  ,  ■'^slu  to  bo 

by  a  construction,  which  gave  only  an  estate  for  life ;  only  an  estate 

a  gift  of  lands  or  houses  to  a  person  simply,  without   °^     ^' 

words  to  limit  or  mark  out  the  estate  to  be  taken,  was 

held  to  confer  a  mere  life  interest.      But,  in  such  cases, 

the  Courts,  conscious  of  the  pure  technicality  of  the 

rule,  were  continually  striving  to  avert  the  hardship  of 

its  effect,  by  laying  hold  of  tlie  most  minute  variations 

[q)  Perrin    v.    Blake,    4   Burr.  (»•)  Feamc,  Cent.  Rein.  147  to 

2579;  1  Sir  Wm.  Bla.   672;    1       172. 
Dougl.  343.  («)  Ante,  p.  G8. 

it)  Ante,  p.  2.5. 
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of  phrase,  as  matter  of  exceptiou.  Doubt  thus  took  the 
place  of  direct  hardship ;  till  the  legislature  thought  it 
Wills  Act.  time  to  interpose.  A  remedy  is  uow  provided  by  the* 
Act  for  the  ameudmeut  of  the  laws  with  respect  to 
wills  (»),  which  enacts  (u-),  that  where  any  real  estate 
shall  be  devised  to  any  person,  without  any  words  of 
limitation,  such  devise  shall  be  construed  to  pass  the 
fee  simple,  or  other  the  w^hole  estate  or  interest,  which 
the  testator  had  power  to  dispose  of  by  will,  in  such 
real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will.  In  these  cases,  therefore,  the  rule  of  law  has 
been  made  to  give  way  to  the  testator's  intention ;  but 
the  case  above  cited,  in  which  an  estate  tail  was  given 
when  a  life  estate  only  was  intended,  is  sufficient  to 
show,  that  rules  still  remain  which  give  to  certain 
phrases  such  a  force  and  effect,  as  can  be  properly 
directed  by  those  only  who  are  well  acquainted  with 
their  power. 


Gift  in  case 
of  death 
■without  issue. 


Another  instance  of  the  defeat  of  intention  arose  in 
the  case  of  a  gift  of  lands  to  one  person,  ''  and  in  case 
he  shall  die  without  issue,"  then  to  another.  The  Courts 
interpreted  the  words,  "in  case  he  shall  die  without 
issue,"  to  mean  "  in  case  of  his  death,  and  of  the  failm-e 
of  his  issue ;"  so  that  the  estate  was  to  go  over  to  the 
other,  not  only  in  case  of  the  death  of  the  former,  leav- 
ing no  issue  living  at  his  decease,  but  also  in  the  event  of 
his  leaving  issue,  and  his  issue  afterwards  faihng,  by  the 
decease  of  all  his  descendants.  The  Courts  considered 
that  a  man  might  properly  be  said  to  be  "dead  without 
issue,"  if  he  had  died  and  left  issue,  all  of  whom  were 
since  deceased;  quite  as  much  as  if  he  had  died,  and  left 
no  issue  behind  him.  In  accordance  with  this  view,  they 
held  such  a  gift  as  above  mentioned  to  be,  by  imphca- 
tion,  a  gift  to  the  first  person  and  his  issue,  with  a 
remainder  over,  on  such  issue  failing,  to  the  second.  This 


(m)  7  WiU.  IV.  &  1  Vict.  c.  26. 


(x)  Sect.  28. 
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was,  in  fact,  a  gift  of  an  estate  tail  to  the  first  party  (i/) ;  Such  a  gift 

for  an  estate  tail  is  just  such  an  estate  as  is  descendible  estate^taU.^^ 

to  the  issue  of  the  party,  and  will  cease  when  he  has  no 

longer  heirs  of  his  body,  that  is,  when  his  issue  fails. 

Had  there  been  no  power  of  barring  entails,  this  would 

no  doubt  have  been  a  most  effectual  way  of  fulfilling  to 

the  utmost  the  testator's  intention.     But,  as  we  have 

seen,  every  estate  tail  in  possession  is  liable  to  be  barred, 

and  tui-ned  into  a  fee  simple,  at  the  will  of  the  owner. 

With  this  legal  incident  of  such  an  estate,  the  Courts 

considered  that  they  had  nothing  to  do ;  and  by  this 

construction,  they  accordingly  enabled  the  first  devisee 

to  bar  the  estate  tail  which  they  adjudged  him  to  possess, 

and  also  the  remainder  over  to  the  other  pai*ty.     He  Intention 

defeated. 

thus  was  enabled  at  once  to  acquire  the  whole  fee  simple, 
contrary  to  the  intention  of  the  testator,  who  most  pro- 
bably had  never  heard  of  estates  tail,  or  of  the  means  of 
barring  them.  This  rule  of  construction  had  been  so 
long  and  firmly  established,  that  nothing  but  the  power 
of  Parliament  could  effect  an  alteration.  This  was  done  'W'ills  Act. 
by  the  Act  for  the  amendment  of  the  laws  with  respect 
to  wills,  which  du-ects  (s)  that  in  a  will  the  words  "  die 
without  issue,"  and  similar  expressions,  shall  be  construed 
to  mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at 
the  death  of  the  party,  and  not  an  indefinite  failure  of 
issue ;  unless  a  contrary  intention  shall  appear  by  the 
will,  by  reason  of  such  person  having  a  prior  estate  tail, 
or  of  a  preceding  gift  being,  without  any  implication 
arising  from  such  words,  a  gift  of  an  estate  tail  to  such 
person  or  issue,  or  otherwise. 

From  what  has  been  said,  it  will  appear  that,  before 
the  above-mentioned  alteration,  an  estate  tail  might  have 
been  given  by  will,  by  the  mere  implication,  arising  from  Implicatiou. 
the  apparent  intention  of  the  testator,  that  the  land 

(y)  1  Jarm.  Wills,  ool,  4tli  ed. ;  3Li<hi  II  v.  Weeding,  8  Sim.  4,  7. 
(a)  Sect.  29. 
W.K.P.  S 
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should  not  go  over  to  any  one  else,  so  long  as  the  first 
devisee  had  any  issue  of  his  body.  In  the  particular 
class  of  cases  to  which  we  have  referred,  this  implication 
is  now  excluded  by  express  enactment.  But  the  general 
principle  by  which  any  kind  of  estates  may  be  given  by 
will,  whenever  an  intention  so  to  do  is  expressed,  or 
clearly  implied,  still  remains  the  same.  In  a  deed, 
technical  words  are  always  required  ;  to  create  an  estate 
tail  by  a  deed,  it  is  necessary,  as  we  have  seen  [a),  that 
the  word  heirs,  coupled  with  words  of  procreation,  such  as 
heirs  of  the  hodij,  or  the  words  in  tail  {h),  should  be 
made  use  of.  So,  we  have  seen  that,  to  give  an  estate 
in  fee  simple,  it  is  necessary,  in  a  deed,  to  use  the  word 
heirs,  or  the  words  in  fee  simple  {b),  as  words  of  limitation. 
Gift  of  an  to  limit  or  mark  out  the  estate.  But  in  a  will,  a  devise 
■will.  to  a  person  and  his  seed  (r),  or  to  him  and  his  issue  (r/), 

and  many  other  expressions,  are  sufficient  to  confer  an 
estate  tail ;  and  a  devise  to  a  man  and  his  heirs  male, 
which,  in  a  deed,  would  be  held  to  confer  a  fee  simple  (e), 
in  a  will  gives  an  estate  in  tail  male  ( /)  ;  for  the  addition 
of  the  word  "  male,"  as  a  qualification  of  heii's,  shows 
that  a  class  of  heirs,  less  extensive  than  heirs  general, 
was  intended  (g)  ;  and  the  gift  of  an  estate  in  tail  male, 
to  which,  in  a  will,  words  of  procreation  are  unnecessary, 
is  the  only  gift,  which  at  all  accords  with  such  an  inten- 
Gift  of  a  fee  tion.  So,  evcn  before  the  enactment,  directing  that  a 
simp  e  yw  .  ^^^-gg  ^i^j^Qut  words  of  limitation  should  be  construed 
to  pass  a  fee  simple,  an  estate  in  fee  simple  was  often 
held  to  be  conferred,  without  the  use  of  the  word  heirs. 
Thus,  such  an  estate  was  given  by  a  de\'ise  to  one  in  fee 
simple,  or  to  him  for  ever  or  to  him  and  his  assigns  for 

(a)  Ante,  pp.  175,  176.  {d}  Martin  v.  SwatmeU,2'Bea,v. 

(*)Stat.  44  &  45  Vict.   c.  41,       249;  2  Jarm.  Wills,  412,  4th  ed. 
s.  51.  {e)  Ante,  pp.  175,  176. 

(c)  Co.  Litt.  9  b  ;  2  Black.  Com.  (/)  Co.  Litt.    27   a  ;  2   Black. 

115.  Com.  115. 

iff)  2  Jarm.  Wills,  324,  4th  c-d. 
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ever  (h),  or  by  a  devise  of  all  the  testator's  esfafe,  or  of 
all  his  property,  or  all  his  inheritance,  and  by  a  vast 
number  of  other  expressions,  by  which  an  intention  to 
give  the  fee  simple  could  be  considered  as  expressed  or 
implied  (/). 

The  doctrine  of  uses  and  trusts  applies  as  well  to  a  Usea  and 

•    •  •         tmsts 

will  as  to  a  conveyance  made  between  livmg  parties. 
Thus,  a  devise  of  lands  to  A.  and  his  heirs  to  the  use 
of  B.  and  his  heirs,  upon  certain  trusts  to  be  performed 
by  B.,  will  vest  the  legal  estate  in  fee  simple  in  B. ; 
and  the  Court  will  compel  him  to  execute  the  trust ; 
unless,  indeed,  he  disclaim  the  estate,  which  he  is  at 
perfect  liberty  to  do  {k).  But,  if  any  trust  or  duty 
should  be  imposed  upon  A.,  it  will  then  become  a  ques- 
tion, on  the  construction  of  the  will,  whether  or  not 
A.  takes  any  legal  estate  ;  and,  if  any,  to  what  extent. 
If  no  trust  or  duty  is  imposed  on  him,  he  is  a  mere 
conduit-pipe  for  conveying  the  legal  estate  to  B.,  filling 
the  same  passive  office  as  a  person  to  whom  a  feoffment 
or  conveyance  has  been  made  to  the  use  of  another  [l). 
From  a  want  of  acquaintance  on  the  part  of  testators 
with  the  Statute  of  Uses  {m),  great  difficulties  have 
frequently  arisen  in  determining  the  nature  and  extent 
of  the  estates  of  trustees  under  wills.  In  doubtful 
cases,  the  leaning  of  the  Courts  was  to  give  to  the 
trustees  no  greater  estate  than  was  absolutely  necessary 
for  the  purposes  of  their  trust.  But  this  doctrine 
having  frequently  been  found  inconvenient,  provision 
has  been  made  in  the  Wills  Act  (»),  that,  under  certain 

(A)  Co.    Litt.    9   b;    2    Black.  (/)  2  Jarm.    WiUs,     290,    291, 

Com.  108.  4th  ed. ;  Baker  v.  White,  L.  K., 

(i)  2  Jann.  Wills,  274  et  seq.,  20  Eq.  166  ;  see  ante,  p.  189. 
4th  ed.  {m)  27  Hen.  VIII.  c.  10  ;  ante, 

[k)  Nicloson   v.    TFordsuortk,    2  p.  188. 
S-wanst.   3G.5  ;    Urch  v.  Walker,  3  («)  Stat.  7  Will.  IV.  &  1  Vict. 

Mylno  &  Craig,   702;  Sifff/ers  v.  c.  26,  ss.  30,  31. 
£vans,  5  El.  &  Bl.  307,  380. 

s2 


26a 


OF  CORrOREAL  HEREDITAMENTS. 


circumstances,  not  always  to  bo  easily  explained,  the 
fee  simple  shall  pass  to  the  trustees,  instead  of  an  estate 
determinable  when  the  purposes  of  the  trust  shall  be 
satisfied. 


Danger  of 

ignorance  of 
lesral  riiles. 


The  above  examples  may  serve  as  specimens  of  the 
great  danger  a  person  incurs,  who  ventures  to  commit 
the  destination  of  his  property  to  a  document  framed 
in  ignorance  of  the  rules,  by  which  the  effect  of  such 
document  must  be  determined.  The  "Wills  Act,  by  the 
alterations  above  mentioned,  has  effected  some  improve- 
ment ;  but  no  Act  of  Parliament  can  give  skill  to  the 
unpractised,  or  cause  every  body  to  attach  the  same 
meaning  to  doubtful  words.  The  only  way,  therefore, 
to  avoid  doubts  on  the  construction  of  wills,  is  to  word 
them  in  proper  technical  language, — a  task  to  which 
those  only  who  have  studied  such  language  can  be  ex- 
pected to  be  competent. 


Devise  to 
heir. 


If  the  testator  should  devise  land  to  the  person  who 
is  his  heir  at  law,  it  is  provided  by  the  "  Act  for  the 
Amendment  of  the  Law  of  Inheritance"  (o)  that  such 
heir  shall  be  considered  to  have  acquired  the  land  as 
a  devisee,  and  not  by  descent.  Such  heir,  thus  taking 
by  inirchase  {p),  will,  therefore,  become  the  stock  of 
descent ;  and  in  case  of  his  decease  intestate,  the  lands 
will  descend  to  his  heir,  and  not  to  the  heir  of  the  tes- 
tator, as  they  would  have  done  had  the  lands  descended 
on  the  heir.  Before  this  Act,  an  heir  to  whom  lands 
were  left  by  his  ancestor's  will  was  considered  to  take 
by  his  prior  title  of  descent  as  heir,  and  not  under  the 
will, — unless  the  testator  altered  the  estate  and  limited 
it  in  a  manner  different  from  that  in  which  it  would 
have  descended  to  the  heir  (q). 


(o)  Stat.  3  &  4  Will.  IV.  c.  106, 
8.  3  ;  see  Strickland  v.  Strickland, 
10  Sim.  374. 


(ju)  Ante,  p.  125. 
(q)  Watk.  Descents,    174,   176 
(229,  231,  4th  ed.). 
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It  is  usually  the  practice,  as  is  well  known,  for  every 
testator  to  appoint  an  executor  or  executors  of  his  will ; 
and  the  executors  so  appointed  have  important  powers 
of  disposition  over  the  personal  estate  of  the  testator  (>•). 
But  the  devise  of  the  real  estate  of  the  testator  is  quite  Devise  of  real 
independent  of  the  executors'  assent   or   interference,  pendent  S  ^" 
unless  the  testator  should  either  expressly  or  by  impli-  executors' 
cation  have  given  his  executors  any  estate  in  or  power 
over  the  same.     In  modern  times,  however,  the  doctrine  Charge  of 
has  been  broached,  that  if  a  testator  charges  his  real 
estate  with  the   payment   of  his  debts,  such  a  charge 
gives  by  implication  a  power  to  his  executors  to  sell  his 
real  estate  for  the  payment  of  his  debts.     The  author 
has  elsewhere  attempted   to  show   that   this   doctrine, 
though  recognized  in  several  modern  cases,  is  inconsis- 
tent with  legal  principles  (s) ;  and  in  this  he  has  since 
been   supported   by  the   great   authority   of   Lord  St. 
Leonards  (/).     In   consequence,   however,   of  the  diffi- 
culties  to   which   these   cases   gave   rise,    an   Act   has 
passed  by  which,  where  there  is  a  charge  of  debts  or 
legacies,  the  trustees  in  some  cases  and  in  other  cases 
the  executors  of  a  testator  are  empowered  to  sell  his  real 
estate  for  the  purpose  of  paying  such  debts  or  legacies. 
The  Act  to  further  amend  the  law  of  property  and  to 
relieve  trustees  (^<),  which  was  passed  on  the  13th  August, 
1859,  enacts  (x),  that  where,  by  any  will  that  shall  come  Whore  tms- 
into  operation  after  the  passing  of  the  Act,  the  testator  or^mortga^'^e 
shall  have  charged  his  real  estate  or  any  specific  portion  *»  P^y  testu- 

p'liT  J      p  T  •      1   1  L  p  ^  tor's  debts  or 

thereoi  with  the  payment  oi  nis  debts  or  oi  any  legacy,  legacies. 
and  shall  have  devised  the  estate  so  charged  to  any 
trustee  or  trustees  for  the  whole  of  his  estate  or  interest 
therein,  and  shall  not  have  made  any  express  provision 

(r)  Principles  of   the  Law   of  (/)  Sugd.  Pow.    120—122,  8th 

Personal  Property,  394,  11th ed. ;  ed. 
528,  12th  od.  {u)  Stat.  22  &  23  Vict.  c.  35. 

(n)  See  the  Author's  Essay  on  (z)  Scot.  14. 

Real  Assets,  c.  G. 
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Where  execu- 
tors may  sell 
or  mortgage 
to  pay  debts 
or  legacies. 


Devise  in  fee 
or  in  tail 
charged  "with 
debts. 


Charges  of 
legacies  only. 


for  tlio  raising  of  such  debts  or  logcacy  out  of  the  estate, 
sucli  trustee  or  trustees  may,  notwithstanding  any  trusts 
actually  declared  by  the  testator,  raise  such  debts  or 
legacy  by  sale  or  mortgage  of  the  lands  devised  to 
them.  And  the  powers  thus  conferred  extend  to  all 
persons  in  whom  the  estate  devised  shall  for  the  time 
being  be  vested  by  survivorship,  descent  or  devise,  and 
to  any  persons  appointed  to  succeed  to  the  trusteeship, 
either  under  any  power  in  the  will,  or  by  the  Court  (y). 
But  if  any  testator,  who  shall  have  created  such  a  charge, 
shall  not  have  devised  the  hereditaments  charged  in 
such  terms  as  that  his  whole  estate  and  interest  therein 
shall  become  vested  in  any  trustee  or  trustees,  the  exe- 
cutor or  executors  for  the  time  being  named  in  his  will 
(if  any)  shall  have  the  same  power  of  raising  the  same 
moneys  as  is  before  vested  in  the  trustees ;  and  such 
power  shall  from  time  to  time  devolve  to  the  person  or 
persons  (if  any)  in  whom  the  executorship  shall  for  the 
time  being  be  vested  (~).  And  purchasers  or  mort- 
gagees are  not  to  be  bound  to  inquire  whether  the 
powers  thus  conferred  shall  have  been  duly  exercised  by 
the  persons  acting  in  exercise  thereof  (a).  But  these 
provisions  are  not  to  prejudice  or  affect  any  sale  or 
mortgage  made  or  to  be  made  in  pursuance  of  any  will 
coming  into  operation  before  the  passing  of  the  Act ; 
nor  are  they  to  extend  to  a  devise  to  any  person  in  fee 
or  in  tail,  or  for  the  testator's  whole  estate  and  interest, 
charged  with  debts  or  legacies  ;  nor  are  they  to  affect 
the  power  of  any  such  devisee  to  sell  or  mortgage  as  he 
or  they  may  by  law  now  do.  In  these  cases  the  law  is 
that  the  devisee  may,  in  the  exercise  of  his  inherent 
right  of  alienation,  either  sell  or  mortgage  the  lands 
devised  to  him  ;  but  if  legacies  only  are  charged  thereon, 
the  purchaser  or  mortgagee  is  bound  to  see  his  money 


(y)  Stat.   22  &   23  Vict.  c.  35, 
15. 


(z)  Sect.  16. 
(«)  Sect.  17. 
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duly  applied  in  their  payment  (b) .     If,  however,  the  Charge  of 
testator's  debts  are  charged  on  the  lands,  then,  whether    ^   ^' 
there  be  legacies  also  charged  or  not,  the  practical  impos- 
Bibility  of  obliging  the  purchaser  or  mortgagee  to  look 
to  the  payment  of  so  uncertain  a  charge  exonerates  him 
from  all  liability  to  do  more  than  simply  pay  his  money 
to   the   devisee   on   his   sole   receipt  {c) .     As  we  have  Order  for  ad- 
seen  (d),  when  an  order  is  made  under  the  Bankruptcy  j^Xink^-^"^ 
Act,  1883  (e),  for  the  administration  in  bankruptcy  of  a  ruptcy  of  de- 
deceased  debtor's  estate  (/),  his  property  (g)  vests  in  the  debtor's  es- 
official  receiver  of  the  Court  (/?)  as  trustee  thereof,  who  *'^*^' 
is  then  empowered  to  realize  the  same  by  sale  or  other- 
wise, and  distribute  the  proceeds  among  the  creditors  of 
the  deceased  (/). 

In  cases  of  death  occurring  after  the  31st  December,  Executors 
1881,  the  executors  of  a  will  may,  in  certain  instances,  interest  in 
take  an  interest  in,  or  a  power  over,  real  estate  vested  ^^^^  estate— 
in  their  testator.     For,  by  the  Conveyancing  and  Law 
of   Property  Act,  1881  (/.■),   real  estate  vested  in  any  vested  in  a 

^   ,  y  /     ;  T  Pi  sole  trustee  or 

person  solely  upon  any  trust,  or  by  way  oi  mortgage,  on  mortgagee ; 
his  death  devolves  to  and  becomes  vested  in  his  personal 
representatives  or  representative  from  time  to  time,  in 
like  manner  as  if  the  same  were  a  chattel  real  vesting 
in   them  or   him.     And  by  the  same   Act  (/) ,  where,  and  a  power 
at  the  death  of  any  person,  there  is  subsisting  a  contract  e°tateIon- 
enforceable  against  his   heir    or   devisee,  for   the   sale  traoted  to  be 
of  the  fee  simple  or  other  freehold  interest  descendible 

(i)  JTorn    V.    Iforn,    2   Sim.    &  {g)  See  Williams  on  Personal 

Stu.  448  ;  Essay  on  Real  Assets,  Property,  232—234,  12th  ed. 

p.  63.  [h)  See  ibid.,  p.  217. 

(c)  Essay  on  Real  Assets,  pp.  (i)   See  ibid.,  pp.  239,  24G,  283. 

62,63;  Cor8crv.CartwriglU,lj.'R.,  {k)  Stat.  44   &   4.)  Vict.    c.    41, 

7  H.  of  L.,  E.  &  I.  731.  8.    30  ;    see   Williams's   Convey- 

(rf)  Ante,  p.  142.  ancing   Statutes,    170 — 176;    Re 

{e)  Stat.   46  &  47  Vict.  C.    52,  rUbmfs  Trusts,  2G  Ch.  1).  432. 
fl.    125;    Williams    on    Personal  (/)  Sect.  4  ;  see  Williams's  Con- 
Property,  282—285,  12th  ed.  veyancing  Statutes,  54—58. 

(/)  See  ante,  p.  107. 
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Wnis  in  Mid- 
dlesex and 
Yorkshire  to 
be  registered. 


New  enact- 
ment, relief 
to  purchasers 
and  mort- 
gagees. 


to  liis  heirs  general  in  any  land,  his  personal  repre- 
sentatives shall,  by  virtue  of  the  Act,  have  power  to 
convey  the  land  for  all  the  estate  and  interest  vested  in 
him  at  his  death,  in  any  manner  proper  for  giving 
effect  to  the  contract ;  but  a  conveyance  made  under 
this  enactment  is  not  to  affect  the  beneficial  rights  of 
any  person  claiming  under  any  testamentary  disposition, 
or  as  heir,  or  next  of  kin,  of  a  testator  or  an  intestate. 

The  Eegistry  Acts  for  Middlesex  (>;?)  and  Yorkshire 
and  the  town  and  county  of  Kingston-upon-Hull  (»), 
provided  that  a  memorial  of  all  wills  of  lands  in  those 
counties  should  be  registered  within  six  months  after 
the  death  of  every  testator  dying  within  the  kingdom  of 
Great  Britain,  or  within  three  years  after  the  death  of 
every  testator  dying  upon  the  seas  or  in  parts  beyond 
the  seas  ;  otherwise  every  such  devise  by  will  should  be 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration  (o). 
But  in  consequence  of  the  construction  placed  upon 
these  Acts  by  the  Courts  of  Equity  (/;),  if  a  purchaser 
or  mortgagee  from  the  heir  of  one,  who  held  land  in  a 
register  county,  had  had  clear  previous  notice  of  a  will 
devising  the  same  land,  he  could  not,  by  registering  his 
deed,  gain  any  priority  over  the  devisees  in  respect  of 
the  equitable  estate  in  the  land  {q).  The  Yendor  and 
Purchaser  Act,  1874  (r),  provides  (s),  that  where  the 
will  of  a  testator  devising  lands  in  Middlesex  or  York- 
shire has  not  been  registered  -within  the  period  allowed 
by  law  in  that  behalf,  an  assurance  of  such  land  to  a 
purchaser  or  mortgagee  by  the  devisee,  or  by  some  one 

Dart's  Vendors  and  Purchasers, 
682,  5th  ed. 

{p)  See  ante,  p.  232. 

(q)  Williams's  Conveyancing 
Statutes,  21,  and  n.  (/?). 

(>•)  Stat.  37  &  38  Vict.  c.  78. 

(«)  Sect.  8.  See  Williams's 
Conveyancing  Statutes,  21 — 24. 


(m)  Stat.  7  Anne,  c.  20,  s.  8. 

(«)  Stats.  2  &  3  Anne,  c.  4, 
B.  20  ;  6  Anne,  c.  62  (6  Anne, 
c.  35,  in  Ruffhead)  ;  8  Geo.  II. 
c.  6,  8.  15.  See  Williams's  Con- 
veyancing Statutes,  21 — 23. 

(o)  Chadwickv.  Turner,  34Beav. 
634 ;  affirmed  L.  R.,  1  Ch.  310 ; 
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deriving  title  under  him,  shall,  if  registered  before,  take 
precedence  of  and  prevail  over,  any  assurance  from  the 
testator's  heir  at  law.  As  we  have  seen  {t),  the  old 
Yorkshire  Registry  Acts  were  repealed  by  the  York- 
shire Registries  Act,  1884  {u),  in  which  it  is  enacted  (,r) 
that  every  will  registered  under  this  Act  shall  have 
priority  according  to  the  date  of  the  death  of  the  tes- 
tator, if  the  date  of  registration  thereof  be  within,  or 
under  this  Act  to  be  deemed  to  be  within  {y)  a  period  of 
six  months  after  the  death  of  the  testator,  or  according 
to  the  date  of  registration  thereof,  if  such  date  of  regis- 
tration be  not  within,  or  under  this  Act  to  be  deemed 
to  be  within,  such  period  of  six  months.  This  Act  also 
provides  for  the  registration  of  an  affidavit  of  intestacy  Eegistration 
at  any  time  after  the  expiration  of  six  months  from  the  ^^  affidaviiTof 
death  of  a  person  holding  land  within  Yorkshire  and  intestacy. 
Kin  gston-upon- Hull ;  and  enacts  that,  where  any  such 
affidavit  of  intestacy  has  been  duly  registered,  any 
assurance  for  valuable  consideration  made  or  executed 
by  any  person  who  would  be  empowered  to  make  or 
execute  the  same  in  case  of  such  intestacy,  and  duly 
registered,  shall  have  priority  over  any  will  of  the 
supposed  intestate,  the  date  of  registration  of  which 
shall  be  subsequent  to  the  date  of  registration  of  such 
assurance  or  will  and  not  within  or  under  this  Act  to  be 
deemed  to  be  mthin  a  period  of  six  months  after  the 
death  of  the  supposed  intestate  (;:).  As  we  have  seen  {a), 
this  Act  provides  that  no  person  claiming  any  legal  or 
equitable  interest  under  any  priority  given  by  the  Act 
shall  lose  any  such  priority  merely  in  consequence  of  his 
having  been  affected  with  actual  or  constructive  notice, 
except  in  cases  of  actual  fraud. 

(<)  Ante,  p.  232.  a  will  within  six  months  after  the 

[u)  Stat.  47   &  48  Vict.  c.  54,  testator's  death,  if  the  will  itself 

8.  51.  cannot  be  registered  within  the 

[x)  Sect.  14.  same  period. 

{y)  Sec    sect.    11,    which    pro-  {£)  Sect.  12. 

vidcs  for  registration  of  notice  of  (")  Ante,  p.  232. 
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CHAPTER  XI. 


OF  THE  MUTUAL  RIGHTS  OF  HUSBAND  AND  WIFE. 

The  next  subject  of  our  attention  will  bo  the  mutual 
rights  in  respect  of  lands,  arising  from  the  relation  of 
husband  and  wife.  In  pursuing  this  subject,  let  us 
consider,  first,  the  rights  of  the  husband  in  respect  of 
the  lands  of  his  wife ;  and,  secondly,  the  rights  of  the 
wife  in  respect  of  the  lands  of  her  husband. 

The  rights  of  1.  First,  then,  as  to  the  rights  of  the  husband  in 
in  respect  of  resj)ect  of  the  lands  of  his  wife.  Since  the  commence- 
the  lands  of  meut  of  the  year  1883,  the  legal  capacity  of  wives,  with 
regard  to  property,  has  been  completely  changed  by 
the  operation  of  the  Married  Women's  Property  Act, 
18^'2  (a).  But  married  women,  whose  marriage  took 
place  before  the  1st  of  January,  1883,  still  remain  par- 
tially subject  to  the  previous  law  (b)  ;  without  some 
knowledge  of  which,  it  is  impossible  to  understand  the 
Act  in  question.  We  shall  therefore  first  explain  the 
position  in  which  wives  were  formerly  placed  with  regard 
to  property  by  the  different  rules  of  law  and  equity.  At 
common  law,  by  the  act  of  marriage,  the  husband  and 
wife  became  in  law  one  person,  and  so  continued  during 
the  covertm-e  or  marriage  (c).  The  wife  was  as  it  were 
merged  in  her  husband.  Accordingly,  the  husband  was 
entitled  to  the  whole  of  the  rents  and  profits  which  might 

(«)  Stat.  45   &  46  Vict.  c.   7o.  Be  Harris's  Settled  Estates,  28  Cli. 

See     Williams's      Conveyancing  D.  171. 
Statutes,  373,  382,  383.  (c)  Litt.  s.  168  ;   1  Black.  Com. 

(i)  See     sect.     5;     Williams's  442  ;  Gilb.  Ten.    108 ;   I  Koper's 

Conveyancing  Statutes,  421,  422;  Husband  and  Wife,  1. 
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arise  from  his  wife's  lands,  and  acquired  a  freehold  estate 

therein,  during  the  continuance  of  the  coverture  {d) ;  and, 

in  like  manner,  all  the  goods  and  personal  chattels  of 

the  wife,  the  property  in  which  passed  by  mere  delivery 

of  possession,  belonged  solely  to  her  husband  (e) .     For 

by  the  ancient  common  law,  it  was  impossible  that  the 

wife  should  have  any  power  of  disposition  over  property 

for  her  separate  benefit,  independently  of  her  husband. 

And  if  the  wife  had  an  equitable  estate  in  land  for  life  Wife's  eqmt- 

or  of  inheritance,  the  husband  was  entitled  to  receive 

the  rents  and  profits,  and  acquired  an  equitable  estate 

therein  during  the  continuance  of  the  coverture.     It 

appears,  however,  that  in  such  a  case  the  wife  might,  Wife's  equity 

J  L  '       •  J.  •  •   1  J.  '  .,     ,toa  settle- 

under  certain  circumstances,  acquire  a  right  m  equity  to  ment. 

have  a  provision  for  her  maintenance  secured  to  her  by 

the  settlement  of  the  rents  and  profits,  or  part  thereof, 

in  trust  for  that  purpose  (/).     In  modern  times,  how-  Trusts  for 

ever,  if  property  of  any  kind  were  vested  in  trustees,  in  en^orced."^^ 

trust  to  apply  the  income /or  t/ie  sejxinite  use  of  a  woman 

during  any  coverture,  present  or  future,  the  trust  for  the 

separate  use  of  the  wife  might  be  enforced  in  equity. 

That  is,  the  Courts  of  Equity  obliged  the  trustees  to  hold 

for  the  sole  benefit  of  the  wife,  and  prevented  the  husband 

from  interfering  with  her  in  the  disposal  of  such  income ; 


(d)  1  E,op.  Huf-b.  and  Wife,  3  ;  though  her  husband  should,  sub- 
Hobertson  v.  Xorris,  11  Q.  B.  916.  sequently  to  the  assignment,  haye 

(e)  1  Eop.  Husb.  and  Wife,  ceased  to  support  her.  See 
169  ;  see  Williams  on  Personal  Sturgis  v.  Champneys,  5  My.  & 
Property,  570—573,  12th  ed.  Cr.  97;   Tidd  v.  Lister,   10  Hare, 

(/)  If     the    husband    became  140  ;  3  De  G.,  M.  &  G.  857,  869, 

bankrupt,  and  the  wife  had  no  870  ;  Durham  v.  Crackles,  8  Jur., 

means  of  support,  she  might  ob-  N.    S.    1175;     Gleaves   v.    J'aine, 

tain  such  a  settlement  as  against  1    Do   G.,    J.    &  S.   87,   93,  94  ; 

his  assignee  or  trustee  in  bank-  Worthnm  v.  Pembtrton,  1  Do  G.  & 

niptcy.     But  she  could  not  ob-  Sm.  644,  G61  ;  Smithx.  Mutlheivs, 

tain  such,  a  settlement  as  against  3  Do  G.,  F.  &  J.  139;  JIunies  v. 

her  husband,  so  long  as  ho  sup-  Ruhinson,  1  N.  R.  257 ;  Sugd.  V. 

ported  her ;  or  against  his  assig-  &  P.  560,  Mth  ed. ;  Williams  on 

nee  for  valuable    consideration,  Settlements,  99,  100. 
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sTie  consequently  enjoyed  tlie  same  absolute  power  of 
disposition  over  the  equitable  estate  or  interest  therein  as 
if  she  were  sole  or  unmarried  {(/) .  And,  if  the  income 
of  property  were  given  directly  to  a  woman,  for  her 
separate  use,  without  the  intervention  of  any  trustee, 
the  Court  compelled  her  husband  himself  to  hold  his 
marital  riglits  in  such  income  simply  as  a  trustee  for 
his  wife  independently  of  himself  {//).  The  limitation 
of  property  in  trust  for  the  separate  use  of  an  intended 
Wife  was  one  of  the  principal  objects  of  a  modern  mar- 
riage settlement.  By  means  of  such  a  trust,  a  provision 
might  be  secured,  which  would  be  independent  of  the 
debts  and  liabilities  of  the  husband,  and  thus  free  from 
the  risk  of  loss,  either  by  reason  of  his  commercial  em- 
Separate  pro-  barrassments,  or  of  his  extravagant  expenditure.  In 
r  ^ndered  [  -^  Order  more  completely  to  protect  the  wife,  the  Court  of 
alienable.  Chancery  allowed  property  thus  settled  for  the  separate 
use  of  a  woman  to  be  so  tied  down  for  her  own  personal 
benefit,  that  she  should  have  no  power,  during  her 
coverture,  to  anticipate  or  assign  her  income  ;  for  it  is 
evident  that,  to  place  the  wife's  property  beyond  the 
power  of  her  husband,  is  not  a  complete  protection 
for  her, — it  must  also  be  placed  beyond  the  reach  of 
his  persuasion.  In  this  particular  instance,  therefore, 
an  exception  has  been  allowed  to  the  general  rule, 
which  forbids  any  restraint  to  bo  imposed  on  aliena- 
tion. For,  when  the  trust,  under  which  property  was 
held  for  the  separate  use  of  a  woman  during  any  cover- 
ture, declared  that  she  should  not  dispose  of  the  same 
or  of  the  income  thereof  in  any  mode  of  anticipation, 
every  attempted  disposition  by  her  during  such  coverture 
was  deemed  absolutely  void  (/).     In  the  year  1875,  the 


{(/)  See  ante,  note  {y)  to  p.  193  ; 
Williams  on  Personal  Property, 
583—585,  r2tli  ed. 

{h)  2  Rop.  Husb.  and  Wife, 
152,    182  ;    Major  v.    Lansley,    2 


Russ.  &  Mylne,  355. 

(i)  Brandon  X.  Robinson,  18Ves. 
434 ;  2  Rop.  Husb.  and  Wife,  230  ; 
TuUrtt  V.  Armstrong,  1  Beav.  I  ; 
4  Mjlne  &  Cr.  390  ;  Scarborough 
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jurisdiction  of  the  Court  of  Chancery  with  respect  to 
the  enforcement  of  trusts  was,  as  we  have  seen,  trans- 
ferred to  the  High  Coui't  of  Justice ;  and  is  now 
principally  exercised  in  the  Chancery  Division  (/.•). 
Under  this  jurisdiction,  trusts  for  the  separate  use 
of  married  women  may  still  be  created  and  enforced, 
and  a  restraint  imposed  upon  the  alienation  by  a  wife 
of  her  separate  property  (/).  But  the  interest  of  a 
married  woman  in  any  property  may,  with  her  consent, 
be  bound  by  judgment  or  order  of  the  Court  made 
after  the  31st  December,  1881,  when  it  appears  to  the 
Court  to  be  for  her  benefit,  notwithstanding  that  she  be 
restrained  from  anticipation  {m). 

Not  only  the  income,  but  also  the  corpus  of  any  As  to  the 
property,  whether  real  or  personal,  might  be  limited  to  '""'•^"''* 
the  separate  use  of  a  married  woman.     Decisions  of  the 
year   1865   finally  established   that   a   simple   gift  of 
real  estate,  either  with  or  without  the  intervention  of  Real  estate, 
trustees  (n),  for  the  separate  use  of  a  mamed  woman, 
was  sufficient  to  give  her  in  equity  a  power  to  dispose 
of  it  by  deed  or  will,  without  the  consent  or  concurrence 
of   her  husband  (o).     The   same   rule   had  long  been 
established  with  respect   to  personal   estate  (p).     But 
where  the  legal  estate  in  lands  was  vested  in  the  wife, 
it  had  still  to  be  conveyed  by  a  deed  to  be  separately 

V.  Borman,   1  Beav.   34  ;  4  M.  &  (m)  Hall  v.    Waterhouse,  V.-C. 

Cr.  377  ;  Baggett  v.  Meux,  1  Col-  S.,  5  Giff.  64  ;  13  W.  R.  G33. 

Iyer,  138  ;  affirmed,    1  Vh..   627  ;  (o)  Taylor  v.  Meads,   L.  C,  13 

ante,  p.  120.  W.  R.  394  ;  11  Jur.,  N.  S.  166  ; 

(A)  See  ante,  pp.  191,  193,  213,  4  De  Gex,  Jones  &  Smith,  597. 

215,  and  note  (<f)  to  p.  193.  As  to  the  effect  of  a  restraint  on 

(I)  See  stat.  45  &  46  Vict.  c.  75,  anticipation  attached  to  a  gift  of 

8.  19  ;  Williams  on  Personal  Pro-  real  estate  of  inheritance  for  the 

perty,  596,  12tli  ed.  separate  use  of  a  married  woman, 

(m)  Stat.  44   &  45  Vict.  c.  41,  see  Bagcjett  v.  Mcux,  1  Ph.  627. 

8.  39.     See  WiUiaras's   Convey-  {p)  See  Principles  of  the  Law 

ancing  Statutes,  198 — 200.  of  Personal  Proi^crty,  417,    11th 

ed.  ;  584,  12th  ed. 
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aeknoAvlodgeJ  by  lior,  iu  iho  maimer  to  be  presently 
explaiued. 


The  Married 

Women's 
Property  Act, 
1870. 


Married 
Tvoman  to  be 
capable  of 
holding  pro- 
perty as  a 
feme  sole. 


Properi;y  of  a 
woman  mar- 
ried after  the 
Act  to  be  held 
by  her  as  a 
feme  sole. 


The  Married  ■Women's  Property  Act,  1870  {q),  pro- 
vided that  where  any  freehold,  copyhold  or  customary- 
hold  property  should  descend  upon  any  woman,  married 
after  the  passing  of  that  Act,  as  heiress  or  co-heiress 
of  an  intestate,  the  rents  and  profits  of  such  property 
should,  subject  and  without  prejudice  to  the  trusts 
of  any  settlement  affecting  the  same,  belong  to  such 
woman  for  her  separate  use,  and  her  receipts  alone 
should  be  a  good  discharge  for  the  same  (/•).  This  Act, 
however,  was  repealed  as  from  the  commencement  of  the 
year  1883,  without  prejudice  to  any  right  accpiired 
while  it  was  in  force  (.s) .  And  the  rights  of  wives  in 
respect  of  real  estate  are  now  regulated  by  the  following 
enactments  of  the  Married  Women's  Property  Act, 
1882  [t),  which  came  into  operation  on  the  1st  of 
January,  1883  {u). 

(Sect.  1,  sub-s.  1.)  A  married  woman  shall,  in  ac- 
cordance with  the  provisions  of  this  Act,  be  capable  of 
acquiring,  holding,  and  disposing  by  will  or  otherwise, 
of  any  real  or  personal  property  as  her  separate  pro- 
perty, in  the  same  manner  as  if  she  were  a  feme  sole, 
without  the  intervention  of  any  trustee. 

(Sect.  2.)  Every  woman  who  marries  after  the  com- 
mencement of  this  Act  shall  be  entitled  to  have  and  to 
hold  as  her  separate  property  and  to  dispose  of  in  man- 
ner aforesaid  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  ac- 
quired by  or  devolve  upon  her  after  marriage,  including 


{q)  Stat.  33  &  34  Vict.  c.  93, 
passed  9th  August,  1870. 

(r)  Stat.  33  &  34  Vict.  c.  93, 
8.  8.  As  to  the  effect  of  this  en- 
actment, see  He  Voss,  13  Ch.  D. 
504  ;    Williams's    Conveyancing 


Statutes,  382. 

(i)  Stat.  45  &  46  Vict.  c.   75, 
88.  22,  25. 

(0  Stat.  45  &  46  Vict.  c.  75. 

{u)  Sect.  25.      . 


OF  THE  MUTUAL  RIGHTS  OF  HUSBAND  AND  ^VIFE.  271 

any  wages,  earnings,  money  and  property  gained  or 
acquired  by  her  in  any  employment,  trade  or  occupation, 
in  which  she  is  engaged,  or  which  she  can-ies  on  sepa- 
rately from  her  husband,  or  by  the  exercise  of  any 
literary,  artistic,  or  scientific  skill. 

(Sect.   5.)   Every  woman   married   before   the  com-  Property  ac- 
mencement  of  this  Act  shall  be  entitled  to  have  and  the'^Acrby^a 

to  hold  and  to  dispose  of  in  manner  aforesaid  as  her  woman  mar- 

,         ried  before  the 

separate  property  all  real  and  personal  property,  her  Act  to  be  held 
title  to  which,  whether  vested  or  contingent,  and  whether  ^^  ^*^^  ^'^  ^ 
in  possession,  reversion,  or  remainder,  shall  accrue  after 
'the  commencement  of  this  Act,  including  any  wages, 
earnings,  money,  and  property  so  gained  or  acqiiired 
by  her  as  aforesaid  (x). 

(Sect.  19.)  Nothing  in  this  Act  contained  shall  inter-  Saving  of 
fere  with  or  affect  any  settlement  or  agreement  for  a  tiements,  and 
settlement  made  or  to  be  made,  whether  before  or  after  the  power  to 

make  future 

marriage,  respecting  the  property  of  any  married  woman,  settlements. 
or  shall  interfere  with  or  render  inoperative  any  restric- 
tion against  anticipation  (y)  at  present  attached  or  to  be 
hereafter  attached  to  the  enjoyment  of  any  property  or 
income  by  a  woman  under  any  settlement,  agreement 
for  a  settlement,  will,  or  other  instrument ;  but  no  re- 
striction against  anticipation  contained  in  any  settle- 
ment or  agreement  for  a  settlement  of  a  woman's  own 
property  to  be  made  or  entered  into  by  herself  shall 
have  any  validity  against  debts  contracted  by  her  be- 
fore marriage,  and  no  settlement  or  agreement  for  a 
settlement  shall  have  any  greater  force  or  validity 
against  creditors  of  such  woman  than  a  like  settlement 
or  agreement  for  a  settlement  made  or  entered  into  by 
a  man  would  have  against  his  creditors  (s). 

The  effect  of  this  Act  is  discussed  in  the  notes  thereto 

{x)  See     BayntoH     v.     Collim,  (s)  See  Williams  on   PerHoual 

Chitty,  J.,  27  Ch.  D.  604.  Property,  471—473,  12th  od.,  and 

(y)  Sco  ante,  pp.  268,  269.  rcc  ante.  p.  102. 
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contained  in  the  Editor's  "  Conveyancing  Statutes"  (a). 
It  is  thought  that,  if  any  real  estate,  which  becomes 
the  separate  property  of  a  wife  by  virtue  of  this  Act, 
should  have  been  limited  to  her  directly,  the  legal  estate 
will  vest  in  her  alone,  and  her  husband  will  not  acquire 
any  estate  therein  or  right  to  receive  the  rents  and 
profits  dm-ing  the  continuance  of  the  coverture.  And 
if  any  real  estate  should,  since  the  commencement  of 
the  Act,  be  limited  to  trustees  upon  trust  for  a  wife,  it 
is  thought  that  her  equitable  estate  therein  will  be  her 
separate  property  by  virtue  of  the  Act,  although  no 
trust  for  her  separate  use  should  have  been  imposed  {b). 

Husband  and  Whilst  provisions  for  the  separate  benefit  of  a  married 
Sered'^asone  woman  could  Only  be  enforced  in  equity  (c),  the  rule  of 
person.  i^w  by  which  husband  and  wife  were  considered  as  one 

person  still  continued  in  operation,  and  was  occasionally 
Gift  to  bus-     productive   of  rather   curious   consequences.     Thus,  if 
band  and         lands  were  given  to  A.  and  B.  (husband  and  wife),  and 
a  third  person.  C.,  a  third  person,  and  their  heirs — here,  had  A.  and  B. 
been  distinct  persons,  each  of  the  three  joint  tenants 
would,  as  we  have  seen  (d),  have  been  entitled,  as  be- 
tween themselves,  to  one-third  part  of  the  rents  and 
profits,  and  would  have  had  a  power  of  disposition  also 
over   one-third  part   of   the  whole   inheritance.     But, 
since  A.  and  B.,  being  husband  and  wife,  were  only 
one  person,  they  took,  under  such   a   gift,  a  moiety 
only  of  the  rents  and  profits,  with  a  power  to  dispose 
only  of  one-half  of  the  inheritance  {e)  ;    and  C,  the 
third  person,  took  the  other  half,  as  joint  tenant  with 
Gift  to  them.     Again,   if    lands   were    given    to   A.    and   B. 

S  and^""^     (husband  and  wife)   and  their  heirs— here,  had  they 

{a)  Pages  373  et  seq.  (d)  Ante,  pp.  162,  1G6. 

{b)  See  Williams's  Conveyanc-  (e)  Litt.     s.    291  ;     Gordon    v. 

ing  Statutes,  382,  383,  418,  419,  Whieldon,    11     Beav.     170;     lie 

421.  Wylde,  2  De  Gex,  M.  &  G.  724. 

(c)  See  ante,  p.  2G7. 


their  heirs. 
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"been  separate  persons,  they  would  have  become,  under 
the  gift,  joint  tenants  in  fee  simple,  and  each  would 
have  been  enabled,  without  the  consent  of  the  other,  to 
dispose   of  an  undivided  moiety   of    the   inheritance. 
But  as  A.  and  B.  were  one,  they  took,  as  it  was  said,  They  took  by 
by  entireties ;  and,  whilst  the  husband  might  do  what  ^^  ^^  ^^^' 
he    pleased  with    the    rents    and    profits    dming    the 
coverture,  he  could  not  dispose  of  any  part  of  the  inhe- 
ritance, without  his  wife's  concurrence.     Unless  they 
both  agreed  in  making  a  disposition,  each  one  of  them 
had  to  run  the  risk  of  gaining  the  whole  by  survivor- 
ship, or  losing  it  by  dying  first  (/).     Another  conse-  Husband  and 
quence  of  the  unity  of  husband  and  wife  was  the  ina-  ^Q^'convey  to 
bility  of  either  of  them  to  convey  to  the  other.     As  a  each  other, 
man  could  not  convey  to  himself,  so  he  could  not  convey 
to  his  wife,  who  was  regarded  as  part  of  himself  ( g) . 
But  by  means  of  the  Statute  of  Uses  the  effect  of  a 
conveyance  by  a  man  to  his  wife  could  be  produced  (Jt)  ; 
for  a  man  might  and  still  may  convey  to  another  person 
to  the  use  of  his  wife  in  the  same  manner  as,  under  the 
statute,  a  man  may  convey  to  the  use  of  himself  (/). 
And  by  the  Conveyancing  and  Law  of  Property  Act, 
1881,  in  conveyances  made  after  the  31st  December, 
1881,  freehold  land  may  be  conveyed  by  a  husband  to 
his  wife,  and  by  a  wife  to  her  husband,  alone  or  jointly 
with  another  person  [k).     A  man  has  always  been  able 
to  leave  lands  to  his  wife  by  his  will ;  for  the  mamed 
state  does  not  deprive  the  husband  of  that  disposing 
power  Avhich  he  would  possess  if  single  (/),  and  a  devise 
by  will  does  not  take  effect  until  after  his  decease  (w). 

If  real  estate  be  limited  to  a  husband  and  wife,  so  that  wife's  sepa- 
rate property. 
(/)  LocHi.  Freestone  v.  Fatralt,  {k)  Stat.  41  &  4,3  Vict.   c.  41, 

6  T.  Rep.  G52.  s.    50  ;    see  Williams's   Convey- 

0/)  Litt.  8.  168;  aeeWilliains'fl      ancing  Statutes,   223,  224,   391, 
Conveyancing  Statutes,  391,  392.       392. 

(/()  1  Hop.  Hush,  and  Wife,  53.  (/)  See  Williams   on  Persouul 

(i)  Ante,  p.  22G.  Property,  671,  12th  ed. 

(m)  Litt.  M.  IGS. 

W.li.l'.  T 
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her  interest  t  heroin  becomes  her  sei)arate  property  under 
the  Married  Women's  Property  Act,  1882  {ii),  they 
will  take,  not  hy  entireties,  hut  as  joint  tenants  (o). 
But  that  Act  has  not  directly  repealed  the  rule,  that 
husband  and  wife  are  one  person  in  law ;  and  at  present 
it  remains  an  open  question  what  construction  the 
Coui"t  will  plac6  uj)on  a  gift  to  husband  and  wife  and 
a  third  person,  as  joint  tenants  or  tenants  in  common, 
when  the  gift  is  made  after  the  year  1882  {p).  It  is 
thought,  however,  that  a  husband  may  now  convey  any 
real  estate  to  his  wife  directly,  to  be  held  by  her  as  her 
separate  property  under  that  Act ;  and  that  a  wife  may 
now  convey  to  her  husband  any  real  estate  which  she 
holds  as  her  separate  property  by  virtue  of  that  Act  {q) . 

By  the  common  law,  if  the  wife  sm'vived  her  husband, 
her  estates  in  fee  simple  remained  to  herself  and  her 
heirs,  after  his  death,  unaffected  by  any  debts  which  he 
might  have  incurred,  or  by  any  alienation  which  he 
might  have  attempted  to  make ;  for,  although  the  wife, 
by  marriage,  was  prevented  from  disposing  of  her  fee 
simple  estates,  either  by  deed  or  will,  yet  neither  could 
the  husband,  without  his  wife's  concurrence,  make  any 
disposition  of  her  lands  to  extend  beyond  the  limits  of 
Curtesy.  his  own  interest.     If,  however,  he  should  have  survived 

his  wife,  he  would,  in  case  he  had  had  issue  by  her  born 
alive,  that  might  by  possibility  inherit  the  estate  as  her 
heir,  have  become  entitled  to  an  estate  for  the  residue 
of  his  life  in  such  lands  and  tenements  of  his  wife  as 
she  was  solely  seised  of  in  fee  simple,  or  fee  tail  in 
possession  (;-) .     The  husband,  while  in  the  enjoyment 

(«)  Ante,  pp.  270,  271.  (q)  See  Williams's  Conveyanc- 

(o)  He  March,  Mandcr  v.  liar-       iiig  Statutes,  391,  392. 

ris,  27  Ch.  D.  166.  (r)  Litt.  ss.   35,  52;  2  Black. 

(p)  See  S.  C,   27  Cli.  D.   169,       Com.   126  ;    1   Eop.   Husb.   and 

171.  Wife,    0  :    Jim/.rr    v.    Barhr,    2 

Sim.  249. 
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of  this  estate,  was  called  a  tenant  by  the  curfcs//  of 
England,  or,  more  shortly,  tenant  by  the  curtesy.     If  Curtesy  of 
the  wife's  estate  should  have  been  equitable  only,  that  estate.^  ^ 
is,  if  the  lands  should  have  been  vested  in  trustees  for 
her  and  her  heirs,  her  husband  would  still,  on  surviving, 
in  case  he  had  had  issue  which  might  inherit,  be  entitled 
to  be  tenant  by  the  curtesy,  in  the  same  manner  as  if 
the  estate   were   legal  (s)  ;  for   equity   in   this   resi^ect 
followed  the  law.     But,  whether  legal  or  equitable,  the  Estate  must 
estate  must  have  been  a  several  one,  or  else  held  under  ^°    e  join  . 
a  tenancy  in  common,  and  must  not  have  been  one  of 
which  the  wife  was  seised  or  possessed  jointly  with  any 
other  person  or  persons  {t) .     The  estate  must  also  have  Estate  must 
been   an  estate  in  possession ;  for  there   could   be  no  g^Q^  ^°^^ 
curtesy  of  an  estate  in  reversion  expectant  on  a  life 
interest  or  other  estate  of  freehold  (m).     The  husband  Issue  must 
must  also  have  had,  by  his  wife,  issue  bom  alive ;  except  ^,0^  ^Uve 
in  the  case  of  gavelkind  lands,  where  the  husband  had  except  as  to 
a  right  to  his  curtesy,  whether  he  had  had  issue  or  not ;  lands, 
but,  by  the  custom  of  gavelkind,  cm-tesy  extends  only 
to  a  moiety  of  the  wife's  lands,  and  ceases  if  the  husband 
marries  again  (.r).    The  issue  must  also  have  been  capable  issue  must 
of  inheriting  as  heir  to  the  wife  {//).     Thus,  if  the  wife  p^^^^g*^^- 
were  seised  of  lands  in  tail  male,  the  birth  of  a  daughter  inheriting  as 
only  would  not  entitle  her  husband  to  be  tenant  by  ^fjfe. 
curtesy ;  for  the  daughter  could  not  by  possibility  in- 
herit such  an  estate  from  her  mother.     And  it  was 

(s)  1  Rop.  Husb.  and  Wife,  18.  Settlements,  pp.  105—108.     The 

There  have  been  conflicting  de-  later  decisions  were  in  favour  of 

cisiona  as  to  the  husband's  right  the  husband's  right  to  an  estate 

to  curtesy,  when  the  lands  Averc  by  the  curtesy  in  such  lands, 

settled  on    trust  for  the  -wife's  {/)  Co.  Litt.   183  a  ;   1  llopcr's 

separate  use.     See  Moore  v.  TFcb-  Husb.  and  Wife,  12. 

iter,  V.-C.  S.,  L.  R.,  3  Eq.  2G7  ;  («)  2  Black.  Com.  127  ;  Watk. 

Appleton   V.   Rouloj,   V.-C.   M.,  Desc.  Ill  (121,  4th  ed.). 

L.  II.,  8  Eq.  139  ;   Cooper  v.  Mac-  {x)  Co.  Litt.  30  a,  u.  (1)  ;  Bac. 

donald,  7  Ch.  D.  288  ;  Eoffer  v.  Abr.  title  Gavelkind  (A.)  ;  Hob. 

Furniiall,    17  Ch.   D.    115;    seo  Gavel,  book  ii.  c.  1. 

also    the    author's  Lectures    on  (y)  Litt.  s.  52  ;  8  Kep.  34  b. 

12 
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"Wife's  sepa- 
rate property 


The  wife  ueccssary  that  the  wife  should  have  acquu-ed  an  actual 

bpen\ictually    scisiu  of  all  estatcs,  of  which  it  was  possible  that  an 
seised.  actual  seisin  could  be  obtained  ;  for  the  husband  had  it 

in  his  own  power  to  obtain  for  his  wife  an  actual  seisin ; 
and  it  was  his  own  fault  if  he  had  not  done  so  (2). 
Since  the  commencement  of  the  Married  Women's 
Property  Act,  1882  {a),  a  tenancy  by  the  curtesy  at 
common  law  can  only  occur  in  respect  of  the  lauds  of  a 
wife  married  before  the  year  18(S3,  which  lands  have  not 
been  her  separate  property  under  that  Act.  The  im- 
portant question  remains,  whether  a  husband  can  have 
a  right  to  be  tenant  by  the  curtesy  of  real  estate  of  in- 
heritance, which  has  been  his  wife's  separate  property 
by  virtue  of  that  Act.  The  Act  itself  is  silent  upon  the 
subject,  and  the  point  has  not  yet  come  before  the 
Com-ts.  It  is  not  unlikely  that  they  will  hold,  by 
analogy  to  the  previous  law,  that  the  husband  may 
have  an  estate  by  the  curtesy  in  such  lands  (b).  It  is 
thought  that,  if  a  wife  die  intestate,  real  estate,  which 
has  been  her  separate  property  under  that  Act,  will 
descend  to  the  heir  of  the  last  purchaser,  according  to 
the  previous  law  (c),  subject  or  not  to  her  husband's 
right  to  cm-tesy,  as  the  Courts  may  decide  {(/).  The 
question  of  the  husband's  curtesy  can  only  arise  if  the 
wife  die  intestate  ;  for  he  can  have  no  estate  by  the 
curtesy  if  she  should  have  devised  her  separate  real 
property  by  will  (r) .     A  tenancy  by  the  curtesy  is  not 


(;)  2  Black.  Com.  131  ;  Tarkcr 
V.  Carter,  4  Hare,  416.  In  the 
first  edition  of  this  work  a  doubt 
■was  thrown  out  whether,  under 
the  new  law  of  inheritance,  a 
husband  can  ever  become  tenant 
by  the  curtesy  to  any  estate 
which  his  wife  has  inherited. 
The  reasons  which  afterwards 
induced  the  author  to  incline  to 
the  contrar}'  opinion  will  be  found 


in  Appendix  (E).  See  Eat/er  v. 
Furnivall,  17  Ch.  D.  115. 

[a)  See  ante,  pp.  270—272. 

{h)  See  Williams's  Conveyanc- 
ing Statutes,  4.39,  460. 

[c)  Sec  ante,  pp.  270,  274. 

[d)  See  Williams's  Conveyanc- 
ing Statutes,  452,  459. 

{<:)  A  husband  had  no  right  to 
curtesy  out  of  lands  settled  on 
trust  for  liis  wife's  separate  use, 
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now  of  very  frequent  occurrence ;  the  rights  of  husbands 
in  the  lands  of  their  "uives  are,  at  the  present  day,  gene- 
rally ascertained  by  proper  settlements  made  previously 
to  marriage. 

By  a  statute  of  the  reign  of  Henry  YIII.  (/')  power  Power  for 
was  given  for  all  persons  of  full  age,  having  an  estate  of  -^vife  to  lease 
inheritance  in  fee  simple  or  in  fee  tail,  in  right  of  their  t^^e  wife's 
wives,  or  jointly  mth  their  mves,  to  make  leases,  with 
the  concurrence  of  their  wives  (//),  of  such  of  the  lands 
as  had  been  most  commonly  let  to  farm  for  twenty  years 
before,  for  any  term  not  exceeding  twenty-one  years  or 
three  lives,  under  the  same  restrictions  as  tenants  in  tail 
were  by  the  same  Act  empowered  to  lease.    This  statute, 
so  far  as  it  respects  tenants  in  tail,  has  already  been 
referred  to  (A).     It  was  repealed  by  the  Settled  Estates 
Act  of  the  year  1856  (/).     Now,  under  provisions  of  the  Present 
Settled  Estates  Act,  1877  (which  replace  similar  enact-  {J°sband^ 
ments  of  the  Act  of  1856),  every  person  entitled  to  the 
possession  or  the  receipt  of  the  rents  and  profits  of  any 
unsettled  estate,  as  tenant  by  the  curtesy,  or  in  right  of 
a  wife  who  is  seised  in  fee,  has  the  same  power  of  leasing 
as  is  thereby  given  to  a  tenant  for  life  (/.■) .     And  by  the 
Settled  Land  Act,  1882  {/),  a  tenant  by  the  curtesy  has 
the  powers  of  leasing  and  sale,  and  the  other  powers 
given  to  a  tenant  for  life  by  that  Act  {ui).    By  a  statute  Husband 
of  Anne  {n),  every  husband  seised  in  right  of  his  wife 
only,  who,  after  the  determination  of  his  estate  or  in-  passer 
terest,  without  the  express  consent  of  the  persons  next 
immediately  entitled  after  the  determination  of  such 

if  she  had  devised  her  cquitahle  {k)  Stat.   40  &  41  Vict.  c.  18, 

estate  therein  by  will.     Cooper  v.  e.  46.     See  ante,  p.  34. 

Macdonald,  7  Ch.  D.  288.  (0  Stat.  45  &  46  Vict.  c.  38, 

(/)  Stat.  32  Hen.  VIII.  c.  28.  s.  58,  sub-s.  1  (viii) ;  see  also  stat. 

(^)  Sect.  3.  47  k  48  Vict.  c.  18,  s.  8. 

[h)  Ante,  p.  78.  (w)  See  ante,  pp.  35—38,  43— 

(•)   Stat.  19  k  20  Vict.  c.  120,  46,  49—54. 

8.  35.  {)))  Stat.  6  Anne,  c.  18,  s.  5. 


holding  over 
is  a  tres- 
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estate  or  interest  sliall  hold  over  and  continue  in  posses- 
sion of  any  liereditanionts,  shall  be  adjudged  to  be  a 
trespasser ;  and  the  full  value  of  the  profits  received 
diu-ing  such  wrongful  possession  may  be  recovered  in 
damages  against  him  or  his  executors  or  administrators. 

Hitherto  we  have  seen  the  extent  of  tlie  husband's 
interest,  and  power  of  disposition,  apart  from  his  wife, 
at  common  law  and  in  equity  (o) ;  and  the  wife's  power 
of  disposing  of  the  equitable  estate  in  land  settled  on 
trust  for  her  separate  use  (p),  and  of  her  separate  pro- 
perty under  the  Married  "Women's  Property  Act, 
1882  (q).  If  land  were  settled  in  trust  for  the  separate 
use  of  the  wife,  with  a  clause  restraining  alienation,  we 
have  seen  that  neither  husband  nor  wife  could  make 
any  disposition.  But,  in  all  other  cases,  before  the  Act 
of  1882,  the  husband  and  wife  together  might  make 
any  such  dispositions  of  the  wife's  interest  in  real 
estate  as  she  could  do  if  unmarried.  The  mode  in 
which  such  dispositions  were  formerly  effected  was, 
Fine.  by  a  fine  duly  levied  in  the  Court  of  Common  Pleas. 

"We  have  already  had  occasion  to  advert  to  fines, 
in  respect  to  their  former  operation  on  estates  tail  (r). 
They  were,  as  we  have  seen,  fictitious  suits  com- 
menced and  then  compromised  by  leave  of  the  Court, 
whereby  the  lands  in  question  were  acknowledged 
to  be  the  right  of  one  of  the  parties.  Whenever  a 
married  woman  was  party  to  a  fine,  it  was  necessary 
that  she  should  be  examined  apart  from  her  husband,  to 
ascertain  whether  she  joined  in  the  fine  of  her  own  free- 
will, or  was  compelled  to  it  by  the  threats  and  menaces 
of  her  husband  (s).  Plaving  this  protection,  a  fine  by 
husband  and  wife  was  an  effectual  conveyance,  as  well 
of  the  wife's  as  of  the  husband's  interest  of  every  kind, 

(o)   Ante,  pp.  266,  267.  (>•)  Ante,  p.  70. 

[p)  Ante,  pp.  207—269.  (.?)  Cruise  on  Finoa,  108,  100. 

[q)  Ante,  pp.  270—272. 
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in  the  land  comprised  in  the  fine.  But  without  a  fine, 
no  conveyance  could  be  made  of  the  wife's  lands ;  thus, 
she  could  not  leave  them  by  her  will,  even  to  her  hus- 
band; although,  by  means  of  the  Statute  of  Uses  (/), 
a  testamentary  appointment  of  lands,  in  the  natm^e  of 
a  will,  might  be  made  by  the  wife  in  favour  of  her 
husband  in  a  manner  to  be  hereafter  explained  (»). 
And  in  respect  of  the  transfer  of  the  wife's  legal  estates 
in  land(ip),  the  law  remained  unaltered  until  the  com- 
mencement of  the  Married  Women's  Property  Act, 
1882  {y) ;  although  a  change  was  made  in  the  machinery 
for  effecting  conveyances  of  the  lands  of  married  women. 
The  cumbrous  and  expensive  nature  of  fines  having  Conveyance 
occasioned  their  abolition,  provision  was  made  by  the  ^^  mamed 

'    -{■  "^  women  under 

Act  for  the  abolition  of  Fines  and  Recoveries  (;;),  for  stat.  3  &  4 
the  conveyance   by   deed  merely   of   the   interests   of  ^  \^^ 
married  women  in  real  estate.     By  this  Act,  every  kind 
of  conveyance  or  disclaimer  of  freehold  estates  which  a 
woman  could  execute  if  unmarried  might  be  made  by 
her  by  a   deed   executed  with  her  husband's  concur- 
rence {a)  :  but    the   separate    examination,  which   was 
before  necessary  in  the  case  of  a  fine,  was  still  retained ; 
and  every  deed,  executed  under  the  provisions  of  the 
Act,  was  required  to  be  produced  and  acJawirledfjed  by  The  wife 
the  wife  as  her  o^^^l  act  and  deed,  before  a  judge  of  one  ™kuowlede'ed 
of  tlie  superior  Courts  at  Westminster,  or  of  any  County  the  deed. 
Court,  or  a  master  in  Chancery,  or  two  commissioners  (b), 
who  were  required,  before  they  received  the  acknow- 
ledgment, to  examine  her  apart  from  her  husband  touch- 
ing her  knowledge  of  the  deed,  and  to  ascertain  whether 

{()  27  Hen.  VIII.  c.  10,  ante,  (r)  Stat.  3  &  4  Will.  IV.  c.  74  ; 

p.  188.  ante,   p.    71.      See   stat.  4   &   5 

(")  Sec  post,  the    chapter   on  Will.  IV.  c.  92,  as  to  Ireland. 
Executory  Interests.  («)  Sect.  77  ;  stat,  8  &  9  Vict, 

{x)  See  ante,  pp.  192,  269.  c.  106,  s.  7. 

(y)  Ante,  pp.  270—272  ;   CaJull  (/-)  Stats.  3  &  4  Will.  IV.  c.  74, 

V.  ra/iilf,  8  A])p.  Cas.  420.  h,  79  ;   19  &  20  Vict.  c.  108,  s.  73, 
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Certificate. 


A  married 
■n'oman  bare 
trustee  may- 
convey  as  a 
feme  sole. 

Conveyance 
of  wife's  sepa- 
rate property. 


Powers  of 
■wife  under 
Settled  Land 
Act,  1882. 


slio  freely  and  voluntarily  consented  thereto  (c).  TI10 
Act  also  required  a  certificate  of  the  taking  of  such 
acknowledgment  to  ho  duly  signed  and  filed  (^/),  other- 
wise the  acknowledgment  was  of  no  effect  {c).  But 
under  the  Conveyancing  Act,  1882  (/),  deeds  executed 
by  married  women  after  the  year  1882  may  be  acknow- 
ledged before  one  commissioner  only  ;  and  a  certificate 
of  the  acknowledgment  of  such  deeds  is  not  required  (^). 
A  statute  (//)  of  the  year  1854  removed  doubts  w^hioh 
might  arise,  in  consequence  of  any  person  taking  the 
acknowledgment  being  an  interested  party.  It  is  now 
repealed  and  replaced  by  provisions  of  the  Conveyanc- 
ing Act,  1882  (/),  so  far  as  regards  the  aeknowdedgment 
of  deeds  executed  after  the  year  1882  {k).  By  the 
Vendor  and  Purchaser  Act,  1874  (/),  when  any  freehold 
hereditament  shall  be  vested  in  a  married  woman  as  a 
bare  trustee  (;;?),  she  may  convey  the  same  as  if  she 
were  a  feme  sole  (»).  It  is  thought  that,  under  the 
Married  Women's  Property  Act,  1882  (0),  a  wife  may 
now  convey  the  legal  as  well  as  the  equitable  estate  in 
any  hereditaments,  which  belong  to  her  as  her  separate 
property  by  virtue  of  that  Act,  without  the  concurrence 
of  her  husband  and  without  the  acknowledgment  and 
other  formalities  previously  necessary  (p) .  It  is  enacted 
in  the  Settled  Land  Act,  1882  (g),  that,  where  a  married 


(c)  Stat.  3  &  1  Will.  IV.  c.  74, 
B.  80. 

{d)  Sects.  84—86. 

{e)  Jolbj  V.  Ilayidcock,  7  Ex. 
820. 

(/)  Stat.  4.3  &  46  Vict.  c.  39, 
8.  7. 

(/7)  See  Williams's  Conveyanc- 
ing Statutes,  281—285. 

{h)  Stat.  17  &  18  Vict.  c.  75. 
See  as  to  Ireland,  stat.  41  Vict. 
c.  23. 

(0  Stat.  45  k  46  Vict.  c.  30, 


s.  7,  sub-sp.  3 — 5. 

{Ic)  See  Williams's  Conveyanc- 
ing Statutes,  282,  284. 

[1)  Stat.  37  &  38  Vict.  c.  78, 
s.  6,  passed  7tli  Aug.  1874. 

(;h)  See  ante,  p.  141. 

(«)  See  Williams's  Conveyanc- 
ing Statutes,  18—20. 

(&)  Ante,  pp.  270—272. 

{p)  See  Williams's  Conveyanc- 
ing Statutes,  382,  383,  386—388. 

(?)  Stat.  45  &  46  Vict.  c.  38, 
s.  Gl,  sub-ss.  2,  3. 
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woman  who,  if  she  had  not  been  a  married  woman, 
would  have  been  a  tenant  for  life,  or  would  have  had 
the  powers  of  a  tenant  for  life  under  the  foregoing  pro- 
visions of  this  Act,  is  entitled  for  her  separate  use,  or 
is  entitled  under  any  statute  passed  or  to  be  passed  for 
her  separate  property  or  as  a  feme  sole,  then  she,  with- 
out her  husband,  shall  have  the  powers  of  a  tenant  for 
life  under  this  Act  (r)  ;  but  that,  where  she  is  entitled 
otherwise  than  as  aforesaid,  then  she  and  her  husband 
together  shall  have  the  powers  of  a  tenant  for  life  under 
this  Act  {)•).  It  is  also  provided  (s)  that  a  restraint  on 
anticipation  in  the  settlement  shall  not  prevent  the 
exercise  by  a  married  woman  of  any  power  under  this 
Act. 

2.  As  to  the  rights  of  the  wife  in  the  lands  of  her  Rights  of  the 
husband.     A  man's  capacity  for  disposing  of  his  own  i^^^g™/^^ 
estates  in  land  remains  unchanged  by  the  act  of  mar-  husband, 
riage ;  and  during  a  husband's  life,  the  law  does  not 
give  to  the  wife  any  control  over  his  powers  of  disposi- 
tion or  any  interest  in  the  rents  and  j)rofits  of  his  land. 
After  her  husband's  death,  however,  a  widow  becomes, 
in  some  cases,  entitled  to  a  life  interest  in  part  of  her 
late  husband's  lands.     This  interest  is  termed  the  doiver  Dower, 
of  the  wife.     By  the  Act  of  Parliament  for  the  amend- 
ment of   the  law  relating  to  dower  {t),  the  dower  of 
women  married  after  the  1st  of  January,  1834,  was 
placed  on  a  different  footing  from  that  of  women  who 
were  married    previously.      But   as    the   old    law   of 
dower  continued  to   regulate  the  rights  of  all  women 
who  were  married  on  or  before   that  day,  it  will  bo 
desirable,  in  the  first  place,  to  give  some  account  of 
the  old  law  before  proceeding  to  the  new. 


(>■)  See  ante,  pp.  35-38,  43—  (»)  Scot.  61,  sub-s.  6. 

46,  49—54.  (t)  Stat.  3  &  4  Will.  IV.  c.  105. 
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Do-wer  pre-  Dowei',  as  it  existed  previously  to  the  operation  of  the 

■dously  to  the  j)q^pj.  ^(.|.^  ^.j^s  of  ypry  ancient  origin,  and  retained  an 

inconvenient  property  which  accrued  to  it  in  the  simple 
times  -when  alienation  of  lands  was  far  less  frequent  than 
at  present.  If  at  any  time  during  the  coverture  the 
husband  became  solely  seised  of  any  estate  of  inheritance, 
that  is,  fee  simple  or  fee  tail,  in  lands  to  which  any  issue, 
which  the  wife  might  have  had,  might  by  possibility  have 
been  heir  {u),  she  from  that  time  became  entitled,  on  his 
decease,  to  have  one  equal  third  part  of  the  same  lands 
allotted  to  her,  to  be  enjoyed  by  her  in  severalty  during 
the  remainder  of  her  life  {x).  This  right  having  once 
attached  to  the  lands,  adhered  to  them,  notwithstanding 
any  sale  or  devise  which  the  husband  might  make.  It 
consequently  became  necessary  for  the  husband,  when- 
ever he  wished  to  make  a  valid  conveyance  of  his  lands, 
to  obtain  the  concurrence  of  his  wife,  for  the  pm-pose  of 
Dower  could     releasing   her  right  to  dower.     This  release  could  be 

only  be  re-       effected  onlv  by  means  of  a  fine,  in  which  the  wife  was 
leased  by  iine.  j      ^ 

separately  examined.     And  when,  as  often  happened, 

the  wife's  concurrence  was  not  obtained  on  account  of 

the  expense  involved  in  levying  a  fine,  a  defect  in  the 

Dower  inde-     title  obviously  existed  so  long  as  the  wife  lived.     As 

hu^band°s        the  right  to  dower  was  paramount  to  the   alienation 

debts.  q£  ^]^g  husband,  so  it   was   quite   independent   of  his 

A  legal  sei.sin    debts,  even  of  those  owing  to  the  crown  (//) .     It  was 

required.  neccssary,  however,  tbat  the  husband  should  be  seised 

of  an  estate  of  inheritance  at  law ;  for  the  Court  of 

Chancery,  wliilst  it  allowed  to  husbands  curtesy  of  their 

wives'  equitable   estates,   withheld   from  wives  a  like 

privilege  of  dower  out  of  the  equitable  estates  of  their 

husbands  (~) .    The  estate,  moreover,  must  have  been  held 

(m)  Litt.   Bs.  36,    53  ;  2  Black.  (y)  Co.  Litt.   31  a  ;  1  Roper's 

Com.   131;    1  Eoper's  Husband  Husband  and  Wife,  4 1 1 . 
and  Wife,  332.  (:;)  1    Roper's    Husband    and 

{x)  See    Diclcin    v.   ITomer,    1  Wife,  354. 
Drew.  &  Smale,  284. 
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in  severalty  or  in  common,  and  not  in  joint  tenancy :  Estate  must 
for  the  unity  of  interest  which  characterizes   a   joint  ^^^  ^^  ^°"^** 
tenancy  forbids  the  intrusion  into  such  a  tenancy  of 
the  husband  or  wife   of   any  deceased   joint   tenant ; 
on  the  decease  of  any  joint  tenant,  his  surTiring  com- 
panions are  already  entitled,  under  the  original  gift,  to 
the  whole  subject  of  the  tenancy  (^).     The  estate  was 
also  required  to  be  an  estate  of  inheritance  in  posses- 
sion ;  although  a  seisin  in  law,  obtained  by  the  husband, 
was   sufficient  to  cause   his   wife's  right   of   dower  to 
attach  (^).     In   no  case,  also,  was  any  issue  required 
to  be  actually  born  ;  it  was   sufficient   that  the   wife 
might  have  had  issue  who  might  have  inherited.     The  Dower  of 
dower  of  the  widow  in  gavelkind  lands  consisted,  and  f^^ls^ 
still  consists,  like  the  husband's  curtesy,  of  a  moiety, 
and  continues  only  so  long  as  she  remains  unmarried 
and  chaste  (c) . 

In  order  to  prevent  this  inconvenient  right  from 
attaching  on  newly-purchased  lands,  and  to  enable  the 
purchaser  to  make  a  title  at  a  future  time,  without 
his  wife's  concurrence,  various  devices  were  resorted  to 
in  the  framing  of  purchase-deeds.  The  old-fashioned  Old  method 
method  of  barring  dower  was  to  take  the  conveyance  to  dower^"*^ 
the  purchaser  and  his  heirs,  to  the  use  of  the  purchaser 
and  a  tnistee  and  the  heirs  of  the  purchaser  ;  but,  as  to 
the  estate  of  the  trustee,  it  was  declared  to  be  in  trust 
only  for  the  purchaser  and  his  heirs.  By  this  means 
the  purchaser  and  the  trustee  became  joint  tenants  for 
life  of  the  legal  estate,  and  the  remainder  of  the  inherit- 
ance belonged  to  the  purchaser.  If,  therefore,  the  pur- 
chaser died  during  the  life  of  his  trustee,  the  latter 
acquired  in  law  an  estate  for  life  by  survivorship ;  and 
as  the  husband  had  never  been  solely  seised,  tlic  wife's 

(a)  Ibid.   3GG;  ante,  p.   164  et  (r)  Bac.     Abr.    tit.    Gavelkind 

Beq.  (A) ;  Rob.  Gav,  book  2,  c,  2. 

{/>)  Co.  Litt.  31a. 


284  oi'  coKroiu-. \r,  tiekeditamknts. 

dower  nevor  arose  ;  whilst  tlie  estate  for  life  of  the 
trustee  was  subject  iu  equity  to  any  disposition  wliich 
the  husband  might  think  fit  to  make  by  his  will.  The 
husband  and  his  trustee  might  also,  at  any  time  during 
their  joint  lives,  make  a  valid  conveyance  to  a  purchaser 
without  the  wife's  concurrence.  The  defect  of  the  plan 
was,  that  if  the  trustee  happened  to  die  during  the  hus- 
band's life,  the  latter  became  at  once  solely  seised  of  an 
estate  in  fee  simple  in  possession  ;  and  the  wife's  right 
to  dower  accordingly  attached.  Moreover,  the  husband 
could  never  make  any  conveyance  of  an  estate  in  fee 
simple  without  the  concurrence  of  his  trustee  so  long  as 
he  lived.  This  plan,  therefore,  gave  way  to  another 
method  of  framing  purchase-deeds,  which  will  be  here- 
after explained  (d),  and  by  means  of  which  the  wife's 
dower  under  the  old  law  was  effectually  barred,  whilst 
the  husband  alone,  without  the  concurrence  of  any  other 
person,  could  effectually  convey  the  lands. 

Jointure.  The  right  of  dower  might  have  been  barred  alto- 

gether by  a  Joint  It  re,  agreed  to  be  accepted  by  the 
intended  wife  previously  to  marriage,  in  lieu  of  dower. 
This  jointure  was  either  legal  or  equitable.  A  legal 
jointure  was  first  authorized  by  the  Statute  of  Uses  (f), 
which,  by  turning  uses  into  legal  estates,  of  course 
render  them  liable  to  dower.  Under  the  provisions  of 
this  statute,  dower  may  be  barred  by  the  wife's  accept- 
ance previously  to  marriage,  and  in  satisfaction  of  her 
dower,  of  a  competent  livelihood  of  freehold  lands  and 
tenements,  to  take  effect  in  profit  or  possession  presently 
after  the  death  of  the  husband  for  the  life  of  the  wife  at 
least  (/).  If  the  jointure  were  made  after  marriage,  the 
wife  might  elect  between  her  dower  and  her  jointure  {[/). 

{(l)  See    post,    the    chapter  on  Com.    137  ;    1   Eoper's  Husband 

Executory  Interests.  and  Wife,  4G2. 

(e)  27  Hen.  VIII.  c.  10.  («/)  1    Eoper's    Husband    and 

(.0  Co.   Litt.   36  b  ;    2  Black.  Wife,  468. 
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A  legal  jointure,  however,  was  iu  modern  times  seldom 
resorted  to  as  a  method  of  barring  dower :  when  any 
jointure  was  made,  it  was  usually  merely  of  an  equitable 
kind ;  for  if  the  intended  wife  were  of  age,  and  a  party 
to  the  settlement,  she  was  competent,  in  equity,  to  ex- 
tinguish her  title  to  dower  upon  any  terms  to  which 
she  might  think  proper  to  agree  (A) .  And  if  the  wife  Equitable 
should  have  accepted  an  equitable  jointure,  the  Com'ts 
of  equity  would  effectually  restrain  her  from  setting 
up  any  claim  to  her  dower.  But  in  equity,  as  well  as 
at  law,  the  jointure,  in  order  to  be  an  absolute  bar  of 
dower,  was  required  to  be  made  before  marriage. 

The  dower  of  women  married  since  the  1st  of  January,  Dower  under 
1834,  may  be  barred  by  the  acceptance  of  a  jointure  in  ® 
the  same  manner  as  before ;  but,  in  their  case,  the  doc- 
trine of  jointures  is  of  very  little  moment.  For,  by  the 
Act  for  the  amendment  of  the  law  relating  to  dower  (/), 
the  dower  of  such  women  has  been  placed  completely 
within  the  power  of  their  husbands.  Under  the  Act  no 
widow  is  entitled  to  dower  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime  or  by  his  will  (/.•).  And  all  partial  estates  and 
interests,  and  all  charges  created  by  any  disposition  or 
^'ill  of  the  husband,  and  all  debts,  incumbrances,  con- 
tracts and  engagements  to  which  his  lands  may  be  liable, 
shall  be  effectual  as  against  the  right  of  his  widow  to 
dower  (/).     The  husband  may  also  either  wholly  or  par- 

(A)  Ibid.  488 ;  Dyke  v.  Itendall,  general  devise  of  lands  was  in- 

2  De  G.,  M.  &  G.  209.  sufficient  to  bar  tbe  dower  of  the 

(i)  3   &   4   Will.   IV.    0.    105.  testator's  widow  in   any   of  his 

Gavelkind  lands  are  witliin  the  lauds  included  in    such    devise. 

Act,  Farleij  v.  Bonham,  2  John.  &  But  the  contrary  has  since  bceu 

H.  177.  decided,    Lacey  v.  Hill,  M.   II., 

{k)  3  &  4  Will.  IV.  c.  10.5,  s.  4.  Law  Keii.,  19  Eq.  346  ;  23  W.  R. 

In  the  recent  case  of  Jloivland  v.  285. 

Culhberlson,  M.  R.,  Law  Rep.,  8  (/)  Sect.   5 ;    Jutics  v.  Ju/u-s,   4 

Eq.  406,  the  late  Lord  Rouiilly  Kay  &  J.  .'iCI. 
expressed  an  opinion  that  a  mere 
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Declaration 

against 

dower. 


tially  JoprivG  his  wife  of  her  right  to  dower,  by  any 
deehiratiou  for  that  purpose  made  by  him,  by  any  deed, 
or  by  liis  will  {m).  As  some  small  compensation  for 
these  sacrifices,  the  Act  has  granted  a  right  of  dower  out 
of  lauds  to  which  the  husband  had  a  right  merely  with- 
out having  had  even  a  legal  seisin  {n)  ;  dower  is  also 
extended  to  equitable  as  well  as  legal  estates  of  inherit- 
ance in  possession,  excepting  of  course  estates  in  joint 
tenancy  (o).  The  effect  of  the  Act  is  evidently  to  de- 
prive the  wife  of  her  dower,  except  as  against  her 
husband's  heir  at  law.  If  the  husband  should  die 
intestate,  and  possessed  of  any  lands,  the  wife's  dower 
out  of  such  lands  is  still  left  her  for  her  support, — 
unless,  indeed,  the  husband  should  have  executed  a 
declaration  to  the  contrary.  A  declaration  of  this  kind 
has,  unfortunately,  found  its  way,  as  a  sort  of  common 
form,  into  many  purchase-deeds.  Its  insertion  seems 
to  have  arisen  from  a  remembrance  of  the  troublesome 
nature  of  dower  under  the  old  law,  united  possibly  with 
some  misapprehension  of  the  effect  of  the  new  enact- 
ment. But,  surely,  if  the  estate  be  allowed  to  descend, 
the  claim  of  the  wife  is  at  least  equal  to  that  of  the 
heir,  supposing  him  a  descendant  of  the  husband ;  and 
far  superior,  if  the  heir  be  a  lineal  ancestor,  or  remote 
relation  {p).  The  proper  method  seems  therefore  to  be, 
to  omit  any  such  declaration  against  dower,  and  so  to 
leave  to  the  widow  a  prospect  of  sharing  in  the  lands, 
in  case  her  lord  shall  not  think  proper  to  dispose  of 
them. 


Leases  by 
tenant  in 
dower. 


The  Settled  Estates  Act,  1877,  now  empowers  every 
person  entitled  to  the  possession  or  the  receipt  of  the 


(;«)  Sects.  6,  7,  8.  See  Fri/  v. 
Xoblc,  20  Beav.  598  ;  7  De  Gex, 
M.  k  G.  687. 

(«)  Sect.  3. 


(o)  Sect.  2  ;  Fri/  v.  Koble,  20 
Beav.  598 ;  Clarke  v.  Franklin,  4 
Kay  k  J.  266. 

{p)  Sugd.  Vend.  i!c  Piu'.  545, 
nth  ed. 
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rents  and  profits  of  any  unsettled  estate  as  tenant  in 
dower,  to  grant  leases  not  exceeding  twenty-one  years 
as  to  estates  in  England  and  thirty-five  years  as  to 
estates  in  Ireland,  in  the  same  manner  as  a  tenant  by 
the  curtesy,  or  a  tenant  for  life  under  a  settlement  made 
after  the  first  of  November,  1856  (q). 

An  action  for  dower,  like  other  real  actions,  was  Action  for 
formerly  commenced  in  the  Court  of  Common  Pleas ; 
and  when  real  actions  w^ere  abolished  in  the  year 
1833  (r)  writs  for  the  recovery  of  dower  were  excepted. 
By  an  Act  of  1860  these  writs  were  abolished  (s),  and 
the  action  was  commenced  by  writ  of  summons  issuing 
out  of  the  Court  of  Common  Pleas,  in  the  same  manner 
as  the  writ  of  summons  in  an  ordinary  action  ;  and  the 
proceedings  were  the  same  as  in  ordinary  actions  com- 
menced by  wiit  of  summons  (/).  A  widow's  dower  Bill  iu  equity, 
might  also  have  been  recovered  by  bill  in  equity  {n) . 
And  under  the  Judicature  Act,  1873  (x),  the  jurisdiction 
of  the  Courts  of  Common  Pleas  and  Chancery  is  now 
vested  in  the  High  Court  of  Justice,  in  which  claims  for 
dower  are  brought  by  action  iu  the  ordinary  form  (y) . 

{g)  Stat.  40  &  41  Vict.   c.   18,  {h)  See     Anderson    v.     Fiffiief, 

B.  46.     See  ante,  pp.  34,  277.  L.  R.,    11  Eq.    329,  reversed  on 

(;•)  By  Stat.   3  &  4  WiU.  IV.  appeal,  L.R.,  8  Ch.  180;  21  W.R. 

c.  27,  8.  36.  loO,  and  the  cases  there  cited. 

(,s)  Stat.  23  &   24  Vict.  c.  126,  (r)  Stat.  36  &  37  Vict.  c.  66. 

B.  26.  (y)  See  Rules  of  the  Supremo 

{t)  Sect.  27  ;  repealed  by  stat.  Com-t,    1883,    Appendix  A.   Ft. 

46  &  47  Vict.  c.  49.  III.  s.  4. 
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PART  11. 

OF  INCORPOREAL  HEREDITAMENTS. 

Odr  attention  lias  liitherto  been  directed  to  real  pro- 
perty of  a  corporeal  kind.  We  liave  considered  the 
usual  estates  which  may  he  held  in  such  property, — the 
mode  of  descent  of  such  estates  as  are  inheritable, — the 
tenure  by  which  estates  in  fee  simple  are  holden, — and 
the  usual  method  of  the  alienation  of  such  estates, 
whether  in  the  lifetime  of  the  owner  or  by  his  will.  We 
have  also  noticed  the  modification  in  the  right  and 
manner  of  alienation  formerly  produced  by  the  relation 
of  husband  and  wife.  Besides  corporeal  property,  we 
Incorporeal  have  seen  (a)  that  there  exists  also  another  kind  of  pro- 
proper  y.  perty,  which,  not  being  of  a  visible  and  tangible  nature, 
is  denominated  incorporeal.  This  kind  of  property, 
though  it  may  accompany  that  which  is  corporeal,  yet 
does  not  in  itself  admit  of  actual  delivery.  When, 
therefore,  it  was  requii'ed  to  be  transferred  as  a  separate 
subject  of  property,  it  was  always  conveyed,  in  ancient 
times,  by  writing,  that  is,  by  deed ;  for  we  have  seen  {b), 
that  formerly  all  legal  writings  were  in  fact  deeds. 
Property  of  an  incorporeal  kind  was,  therefore,  said  to 
Lay  in  grant,  lie  in  grant,  whilst  corporeal  property  was  said  to  lie  in 
liver >/  (c).  For  the  word  (jra)it,  though  it  comprehends 
all  kinds  of  conveyances,  yet  more  strictly  and  properly 
taken,  is  a  conveyance  by  deed  only  {d).  And  livery, 
as  we  have  seen  (c),  is  the  technical  name  for  that 
delivery  which  was  made  of  the  seisin,  or  feudal  posses- 

(«)  Ante,  p.  12.  {d)  Shep.  Touch.  228. 

(1j)  Ante,  p.  179.  (c)  Ante,  p.  173. 

{c)  Co.  Litt.  9  a. 
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sion,  on  every  feoffment  of  lands  and  houses,  or  corporeal 

hereditaments.     In  this  difference  in  the  ancient  mode 

of  transfer  accordingly  lay  the  chief  distinction  between 

these  two  classes  of  property.     But  as  we  have  seen  (/),  New  enact- 

the  Act  to  amend  the  law  of  real  property  now  provides 

that  all  corporeal  tenements  and  hereditaments  shall, 

as  regards  the  conveyance  of  the  immediate  fi'eehold 

thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery  (g). 

There  is,  accordingly,  now  no  practical  difference  in  this 

respect  between  the  two  classes ;  and  the  lease  for  a  year 

stamp,  to  which  a  grant  of  corporeal  hereditaments  had 

been  previously  subject,  was  abolished  by  the  Stamp 

Act  of  1850  (Ii). 

if)  Ante,  p.  217.  {h)  Stat.  13  &  U  Vict.  c.  97. 

iff)  Stat.  8  &  9  Vict.  c.  106,  s.  2. 


W.K.I'. 
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CHAPTEH  I. 

OF  A  REVERSION  AND  A  VESTED  REMAINDER. 

The  first  kind  of  incorporeal  hereditament  wliicli  we 
shall  mention  is  somewhat  of  a  mixed  nature,  being  at 
one  time  incorporeal,  at  another  not ;  and,  for  this 
reason,  it  is  not  usually  classed  with  those  heredita- 
ments which  are  essentially  and  entirely  of  an  incor- 
poreal kind.  But  as  this  hereditament  partakes,  during 
its  existence,  very  strongly  of  the  nature  and  attributes 
of  other  incorporeal  hereditaments,  particularly  in  its 
always  permitting,  and  generally  requiring,  a  deed  of 
grant  for  its  transfer, — it  is  here  classed  with  such  here- 
ditaments. It  is  called,  according  to  the  mode  of  its 
creation,  a  reversion  or  a  rested  remainder. 

If  a  tenant  in  fee  simple  should  grant  to  another 
person  a  lease  for  a  term  of  years,  or  for  life,  or  even 
if  he  should  grant  an  estate  tail,  it  is  evident  that  he 
will  not  thereby  dispose  of  all  his  interest ;  for  in  each 
case,  his  grantee  has  a  less  estate  than  himself.  Accord- 
ingly, on  the  expiration  of  the  term  of  years,  or  on  the 
decease  of  the  tenant  for  life,  or  on  the  decease  of  the 
donee  in  tail  without  having  barred  his  estate  tail  and 
without  issue,  the  remaining  interest  of  the  tenant  in 
fee  will  revert  to  himself  or  his  heirs,  and  he  or  his  heir 
will  again  become  tenant  in  fee  simple  in  possession. 
The  smaller  estate  which  he  has  so  granted  is  called. 
Particular  during  its  continuance,  the  particiclar  estate,  being  only 
a  part,  or  j)artici(la,  of  the  estate  in  fee  (a).  And,  during 
the  continuance  of  such  particular  estate,  the  interest  of 

(«)  2  Black.  Com.  165. 


estate. 
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the  tenant  in  fee  simple,  which  still  remains  undisposed 
of — that  is,  his  present  estate,  in  virtue  of  which  he  is 
to  have  again  the  possession  at  some  future  time — is 
called  his  reversion  {h).  Reversion. 

If  at  the  same  time  with  the  grant  of  the  particular 
estate,  he  should  also  dispose  of  this  remaining  interest 
or  reversion,  or  any  part  thereof,  to  some  other  person, 
it  then  changes  its  name,  and  is  termed,  not  a  reversion, 
but  a  remainder  {c).     Thus,  if  a  grant  be  made  by  A.,  a  Remainder, 
tenant  in  fee  simple,  to  B.  for  life,  and  after  his  decease 
to  C.  and  his  heirs,  the  whole  fee  simple  of  A.  will  be 
disposed  of,  and  C.'s  interest  will  be  termed  a  remain- 
der,  expectant   on   the   decease   of   B.     A   remainder,  A  remainder 
therefore,    always  has   its   origin  in  express  grant :  a  gxpress^*^™ 
reversion  merely  arises  incidentally,  in  consequence  of  grant, 
the  grant  of  the  particular  estate.     It  is  created  simply 
by  the  law,  whilst  a  remainder  springs  from  the  act  of 
the  parties  (rf). 

1.  And,  first,  of  a  reversion.     If  the  tenant  in  fee  A  reversion 
TTTTT  J  1  IP  1  pona  lease  for 

smiple  should  have  made  a  lease  merely  lor  a  term  oi  years 

years,  his  reversion  is  looked  on,  in  law,  precisely  as  a 
continuance  of  his  old  estate,  with  respect  to  himself 
and  his  heirs,  and  to  all  other  persons  but  the  tenant 
for  years.  The  owner  of  the  fee  simple  is  regarded  as 
having  simply  placed  a  bailiff  on  his  property  {e)  ;  and 
the  consequence  is,  that,  subject  to  the  lease,  the  owner's 
rights  of  alienation  remain  imimpaired,  and  may  be 
exercised  in  the  same  manner  as  before.  The  feudal 
possession  or  seisin  has  not  been  parted  with.  And  a  may  be  con- 
conveyance  of  the  reversion  may,  therefore,  be  made  by  S'lnent, 
a  feoffment  with  livery  of  seisin,  made  with  the  consent 
of  the  tenant   for    years  (/).     But,   if  this   mode   of  or  by  deed  of 

grant. 
{}>)  Co.  Litt.  22  b,  142  b.  {e)  Watk.   Descents,    108  (113, 

(c)   Litt.  88.  21o,  217.  4th  ed.). 

((/)  2  Black.  Com.  IC'J.  (f)  Co.  Litt.  18  b,  n.  (8). 

u2 
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transfer  sliould  not  be  thought  eligible,  a  grant  by 
deed  will  be  equally  oHicacious.  For  the  estate  of  the 
grantor  is  strictly  incorporeal,  the  tenant  for  years 
having  the  actual  possession  of  the  lands :  so  long, 
therefore,  as  such  actual  possession  continues,  the  estate 
in  fee  simple  is  strictly  an  incorporeal  reversion,  which, 
together  with  the  seisin  or  feudal  possession,  may  be 
A  reversion  conveyed  by  deed  of  grant  {g) .  But,  if  the  tenant  in 
ra^a  lease  for  ^^^  gimple  should  have  made  a  lease  for  life  he  must 
have  parted  with  his  seisin  to  the  tenant  for  life ;  for, 
an  estate  for  life  is  an  estate  of  freehold,  and  such 
tenant  for  life  will,  therefore,  during  his  life,  continue 
to  be  the  freeholder,  or  holder  of  the  feudal  seisin  {h). 
No  feoffment  can  consequently  be  made  by  the  tenant 
in  fee  simple ;  for  he  has  no  seisin  of  which  to  make 
livery.  His  reversion  is  but  a  fragment  of  his  old 
estate,  and  remains  purely  incorporeal,  until,  by  the 
dropping  of  the  life  of  the  grantee,  it  shall  again  become 
an  estate  in  possession.  Till  then,  that  is,  so  long  as  it 
remains  a  reversion  expectant  on  an  estate  of  freehold, 
must  be  con-  it  can  only  be  conveyed,  like  all  other  incorporeal  here- 
of ^ant^  ^^  ditaments  when  apart  from  what  is  corporeal,  by  a  deed 
of  grant  (?"). 

We  have  before  mentioned  (k),  that,  in  the  case  of  a 

lease  for  life  or  years,  a  tenure  is  created  between  the 
Fealty  and  parties,  the  lessee  becoming  tenant  to  the  lessor.  To 
^^^  '  this  tenure  are  usually  incident  two  things,  fealty  (/) 

and  rent.     The  oath  of  fealty  is  now  never  exacted ; 

but  the  rent,  which  may  be  reserved,  is  of  practical 
Rent  service,    importance.     This  rent  is  called  in  law  rent  service  {/n) 

in  order  to  distinguish  it  from  other  kinds  of  rent,  to 

(g)  Perkins,     s.    221  ;    Doe   d.  (i)   Shep.  Touch.  230. 

Were  v.  Cok,  7  Bam.   &  Cress.  {k)  Ante,  p.  143. 

243,  248  ;  ante,  p.  217.  (0   Ante,  pp.  143,  155. 

(h)  Watk.  Descents,  109  (114,  (»;)  Co.  Litt.  142  a. 
4th  cd.)  ;  ante,  p.  172. 
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be  spoken  of  hereafter,  which  have  nothing  to  do  with 
the  services  anciently  rendered  by  a  tenant  to  his  lord. 
It  consists,  usually,  but  not  necessarily,  of  money  ;  for, 
it  may  be  rendered  in  corn,  or  in  anything  else.     Thus, 
an  annual  rent  of  one  peppercorn  is  sometimes  reserved 
to  be  paid,  when  demanded,  in  cases  where  it  is  wished 
that  lands  should  be  holden  rent  free,  and  yet  that  the 
landlord  should  be  able  at  any  time  to  obtain  from  his 
tenant   an   acknowledgment   of   his  tenancy.     To  the  A  deed  for- 
reservation  of  a  rent  service,  a  deed  was  formerly  not  ^TeLiiT'to 
absolutely  necessary  {ii) .     For,  although  the  rent  is  an  tlie  reserva- 
incorporeal  hereditament,  yet  the  law  considered  that 
the  same  ceremony,  by  which  the  nature  and  duration 
of  the  estate  were  fixed  and  evidenced,  was  sufficient 
also  to  ascertain  the  rent  to  be  paid  for  it.     But,  by  the  Act  to  amend 
Act  to  amend  the  law  of  real  property  (o),  it  is  provided,  ^^^1  property 
that  a  lease,  required  by  law  to  be  in  writing,  of  any 
tenements  or  hereditaments  shall  be  void  at  law,  unless 
made  by  deed.     In   every  case,  therefore,  where  the 
Statute    of   Frauds  {p)  has   required   leases    to   be  in 
writing,  they  must  now  be  made  by  deed.     But,  ac- 
cording to  the  exception  in  that  statute  (q),  where  the 
lease  does  not  exceed  three  years  from  the  making,  a 
rent  of  two-thirds  of  the  full  improved  value,  or  more, 
may  still  be  reserved  by  parol  merely.     Rent  service,  Eent  issues 
when  created,  is  considered  to  be  issuing  out  of  every  part°o/the^ 
part  of  the  land  in  respect  of  which  it  is  paid  (>•)  :  one  lands. 
part  of  the  land  is  as  much  subject  to  it  as  another. 
For  the  recovery  of  rent  service,  the  well  known  remedy  Distress, 
is  by  distress  and  sale  of  the  goods  of  the  tenant,  or  any 
other  person,  found  on  any  part  of  the  premises.     This 
remedy  for  the  recovery  of  rent  service  belongs  to  the 
landlord  of  common  right,  without  any  express  agree- 

(h)  Litt.  8.  214  ;  Co.  Litt.  14.3a.  (;.)  Stat.  29  Car.  II.  c.  3,  ante, 

(o)  Stat.  8  &  9  Vict.  c.  IOC,  h.  3,  p.  183. 
repealing  Htat.  7  &  8  Vict.  c.  70,  (7)  Sect.  2. 

8.  4,  to  the  same  effect.  (r)  Co.  Litt.  47  a,  142  11. 
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mcnt  (s) .     In  modorn  times  it  has  been  extended  and 
facilitated  by  various  Acts  of  Parliament  (/). 


Condition  of 
re-entrj-. 


Demand  for- 
merly re- 
quired. 


Modem  pro- 
ceedings. 


In  addition  to  the  remedy  by  distress,  there  is  usually 
contained  in  leases  a  condition  of  ro-cntr}^,  empowering 
the  landlord,  in  default  of  payment  of  the  rent  for  a 
certain  time,  to  re-enter  on  the  premises  and  hold  them 
as  of  his  former  estate.  When  such  a  condition  is 
inserted,  the  estate  of  the  tenant,  whether  for  life  or 
years,  becomes  determinable  on  such  re-entry.  In 
former  times,  before  any  entry  could  be  made  under  a 
proviso  or  condition  for  re-entry  on  non-payment  of 
rent,  the  landlord  was  required  to  make  a  demand, 
upon  the  premises,  of  the  precise  rent  due,  at  a  con- 
venient time  before  sunset  of  the  last  day  when  the  rent 
could  be  paid  according  to  the  condition ;  thus,  if  the 
proviso  were  for  re-entry  on  non-pajmient  of  the  rent 
by  the  space  of  thirty  days,  the  demand  must  have  been 
made  on  the  evening  of  the  thirtietli  day  (ii).  But 
now,  if  half  a  year's  rent  is  due,  and  no  sufficient 
distress  is  found  on  the  premises,  the  landlord  may, 
at  the  expiration  of  the  period  limited  by  the  proviso 
for  re-entry  (x),  recover  the  premises  by  action,  without 
any  formal  demand  or  entry  {>/)  ;  but  all  proceedings 
are  to  cease  on  payment  by  the  tenant  of  all  arrears 
and  costs,  at  any  time  before  the  trial  {z).     Formerly 


(s)  Litt.  ss.  213,  214.  It  must 
be  made  between  sunrise  and  sun- 
set, Tut  ton  V.  Dark-e,  5  H.  &  N 
647. 

(<)  Stat.  2  Wm.  &  Mary,  c.  5 
8  Anne,  c.  14 ;  4  Geo.  II.  c.  28 
and  11  Geo.  II.  c.  19  ;  Co.  Litt 
47  b,  n.  (7)  ;  stat.  3  &  4  Will.  IV 
c.  42,  sfl.  37,  38  ;    14  &   15  Vict 
c.  25,  8.  2  ;  see  also  stats.  34  &  35 
Vict.  c.  79,  passed  for  tlic  protec- 
tion  of    the   goods  of    lodgers ; 
35  &  36  Vict.  c.  50,  for  the  pro- 


tection of  railway  rolling  stock  ; 
4G  &  47  Vict.  c.  61,  ss.  44—55, 
limiting  the  right  to  distrain  upon 
agricultural  holdings. 

{ii)  1  Wms.  Saund.  287,  n.  (16) ; 
Acocks  V.  Phillips,  5  H.  &  N.  183. 

(.r)  Doe  d.  Dixon  v.  Roe,  7  C.  B. 
134. 

(//)  Stat.  15  &  16  Vict.  c.  76, 
8.  210,  re-enacting  stat.  4  Geo.  II. 
c.  28,  s.  2.  See  Rules  of  the  Su- 
preme Court,  1883,  Ord.  III.  r.  6. 

(r)  Stat.  15  &   16  Vict.  c.  76, 
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also  the  tenant  might,  at  an  indefinite  time  after  he 
had  been  ejected,  have  filed  his  bill  in  the  Court  of 
Chancery,  and  he  would  have  been  relieved  by  that 
Coiu't  from  the  forfeiture  he  had  incurred,  on  his  pay- 
ment to  his  landlord  of  all  arrears  and  costs.  But  by 
a  statute  of  the  present  reign,  the  right  of  the  tenant 
to  apply  for  relief  in  equity  was  restricted  to  six  calen- 
dar months  next  after  the  execution  of  the  judgment 
on  the  ejectment  (a)  ;  and  by  a  more  recent  statute,  the 
same  relief  was  allowed  to  be  given  by  the  Courts  of 
Law(/>).  In  ancient  times,  also,  the  benefit  of  a  con-  The  benefit  of 
dition  of  re-entry  could  belong  only  to  the  landlord  and  re-entry 

his  heirs  ;  for  the  law  would  not  allow  of  the  transfer  formerly 

T  •        1      •    1  liiji     inalienable. 

01  a  mere  conditional  right  to  put  an  end  to  the  estate 

of  another  (c).  A  right  of  re-entry  was  considered  in 
the  same  light  as  a  right  to  bring  an  action  for  money 
due ;  which  right  in  ancient  times  was  not  assignable. 
This  doctrine  sometimes  occasioned  considerable  incon- 
venience ;  and  in  the  reign  of  Henry  VIII.  it  was 
found  to  press  hardly  on  the  grantees  from  the  crown 
of  the  lands  of  the  dissolved  monasteries.  For  these 
grantees  were  of  course  unable  to  take  advantage  of 
the  conditions  of  re-entry,  which  the  monks  had  in- 
serted in  the  leases  of  their  tenants.  A  parliamen- 
tary remedy  was,  therefore,  applied  for  the  benefit  of 
the  favourites  of  the  crown ;  and  the  opportunity  was 
taken  for  making  the  same  provision  for  the  public 
at  large.  A  statute  was  accordingly  passed  (r/),  which  Remedy  by 
enacts,  that  as  well  the  grantees  of  the  crown  as  all 
other  persons  being  grantees  (r)  or  assignees,  their  heirs, 

8.  212,  re-enacting  stat.  4  Geo.  II.  s.  1. 

c.  28,  8.  4.     An  under-tenant  has  {c)  Litt.  as.  347,  348  ;  Co.  Litt. 

the  same  privilege,  Doe  d.  Wyatt  2Go  a,  n.  (I). 

V.  Byron,  1  C.  B.  623.  [d)  Stat.  32  Hen.  VIII.  o.  34  ; 

(«)  Stat.  15  &  16  Vict.  c.  76,  Co.  Litt.  215  a ;  Isherwoodx.  Old- 

B.  210,  re-enacting fttat.  4  Geo.  II.  Imw,  3  Man.  &  Schv.  382,  394. 

c.    28,  8.  2 ;    Bowser   v.  Colby,   1  [e)  A  lessee  of  the  reversion  is 

ITnre,  109.  within  the  Act,    IFiight  v.  Bur- 

[_f>)  Stat.  23  i  21  Vict.  c.  12G,  rouyhct,,  3  C.  B.  085. 
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executors,  successors  and  assigns,  shall  liavo  the  like 
advantages  against  the  lessees,  by  entry  for  non-pay- 
ment of  rent,  or  for  doing  of  waste,  or  other  forfeiture, 
as  the  lessors  or  grantors  themselves,  or  their  heirs  or 
successors,  might  at  any  time  have  had  or  enjoyed ; 
and  this  statute  is  still  in  force.  It  is  also  enacted  by 
the  Conveyancing  and  Law  of  Property  Act,  1881,  with 
regard  only  to  leases  made  after  the  31st  December, 
1881  (/),  that  rent  reserved  by  a  lease,  and  the  benefit 
of  every  covenant  or  provision  therein  contained,  having 
reference  to  the  subject-matter  thereof,  and  on  the 
lessee's  part  to  be  observed  or  performed,  and  every 
condition  of  re-entry  and  other  condition  therein  con- 
tained, shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land,  or  in  any  part 
thereof,  immediately  expectant  on  the  term  granted  by 
the  lease,  notwithstanding  severance  of  that  reversionary 
estate,  and  shall  be  capable  of  being  recovered,  received, 
enforced  and  taken  advantage  of  by  the  person  from 
time  to  time  entitled,  subject  to  the  term,  to  the  income 
of  the  whole  or  any  part,  as  the  case  may  require,  of 
the  land  leased.  There  exist  also  further  means  for 
the  recovery  of  rent  in  certain  actions  at  law,  which  the 
landlord  may  bring  against  his  tenant  for  obtaining 
payment. 


Rent  service 
passes  by 
grant  of  the 
reversion. 


Attornment. 


Eent  service,  being  incident  to  the  reversion,  passes 
by  a  grant  of  such  reversion  without  the  necessity  of 
any  express  mention  of  the  rent  {g).  Formerly  no 
grant  could  be  made  of  any  reversion  without  the  con- 
sent of  the  tenant,  expressed  by  what  was  called  his 
attornment  to  his  new  landlord  (/?).  It  was  thought 
reasonable  that  a  tenant  should  not  have  a  new  land- 
lord imposed  upon  him  without  his  consent ;  for,  in 


(/)  Stat.  44  &  45  Vict.  c.  41, 
s.  10.  See  Williams's  Convey- 
ancinf?  Statutes,  104—109. 


{g)  Litt.  ss.  228,  229,  572 ; 
Perk.  s.  113. 

(A)  Litt.  ss.  551,  5G7,  568,  569  ; 
Co.  Litt.  309  a,  n.  (1). 
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early  times,  the  relation  of  lord  and  tenant  was  of  a 
much  more  personal  nature  than  it  is  at  present.  The 
tenant,  therefore,  was  able  to  prevent  his  lord  from 
making  a  conveyance  to  any  person  whom  he  did  not 
choose  to  accept  as  a  landlord ;  for  he  could  refuse  to 
attorn  tenant  to  the  purchaser,  and  without  attornment 
the  grant  was  invalid.  The  landlord,  however,  had  it 
always  in  his  power  to  convey  his  reversion  by  the 
expensive  process  of  a  fine  duly  levied  in  the  Court  Fine. 
of  Common  Pleas ;  for  this  method  of  conveyance, 
being  judicial  in  its  nature,  was  carried  into  effect 
without  the  tenant's  concurrence ;  and  the  attornment 
of  the  tenant,  which  for  many  purposes  was  desirable, 
could  in  such  case  be  compelled  (/).  It  can  easily  be 
imagined,  that  a  doctrine  such  as  this  was  found  incon- 
venient when  the  rent  paid  by  the  tenant  became  the 
only  service  of  any  benefit  rendered  to  the  landlord. 
The  necessity  of  attornment  to  the  validity  of  the  grant  Attornment 
of  a  reversion  was  accordingly  abolished  by  a  statute 
passed  in  the  reign  of  Queen  Anne  {j).  But  the  statute 
very  properly  provides  (A-),  that  no  tenant  shall  be  pre- 
judiced or  damaged  by  payment  of  his  rent  to  the 
grantor,  or  by  breach  of  any  condition  for  nonpayment 
of  rent,  before  notice  of  the  grant  shall  be  given  to  him 
by  the  grantee.  And  by  a  further  statute  (/?),  any  at- 
tornment which  may  be  made  by  tenants  without  their 
landlord's  consent,  to  strangers  claiming  title  to  the 
estate  of  their  landlords,  is  rendered  null  and  void. 
Nothing,  therefore,  is  now  necessary  for  the  valid  con- 
veyance of  any  rent  service,  but  a  grant  by  deed  of  the 
reversion,  to  which  such  rent  is  incident.  When  the 
conveyance  is  made  to  the  tenant  himself,  it  is  called 
a  release  {m) . 

(i)  Shep.  Touch.  254.  (k)  Sect.  10. 

(j)  Stat.  4  &  5  Auiie,  c.  3  (c.  IG  (/)  Stat.  11  Geo.  II.  c.  I'J,  s.L 

in  KuffTioad),  b.  9.     Seo  Jllcock  {m)  Ante,  p.  218. 
V.  Moorhome,  9  Q.  B.  D.  3G6. 
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Rent  for- 
merly lost  by 
destruction  of 
the  reversion. 


Merarer. 


Leases  sur- 
rendered in 
order  to  be 
renewed. 


Act  to  amend 
the  law  of 
real  property. 


The  doctrine,  tliat  rent  service,  being  incident  to  the 
reversion,  always  follows  such  reversion,  formerly  gave 
rise  to  the  curious  and  unpleasant  consequence  of  the 
rent  hoing  sometimes  lost  when  the  reversion  was  de- 
stroyed. For  it  is  possible,  under  certain  circumstances, 
that  an  estate  may  be  destroyed  and  cease  to  exist.  For 
instance,  suppose  A.  to  have  been  a  tenant  of  lands  for 
a  terra  of  years,  and  B.  to  have  been  his  undertenant 
for  a  less  term  of  years  at  a  certain  rent ;  this  rent  was 
an  incident  of  A.'s  reversion,  that  is,  of  the  term  of 
years  belonging  to  A.  If,  then,  A.'s  term  should  by 
any  means  have  been  destroyed,  the  rent  paid  to  him 
by  B.  would,  as  an  incident  of  such  term,  have  been 
destroyed  also.  Now,  by  the  rules  of  law,  a  convey- 
ance of  the  immediate  fee  simple  to  A.  would  at  once 
have  destroyed  his  term, — it  not  being  possible  that  the 
term  of  years  and  the  estate  in  fee  simple  should  subsist 
together.  In  legal  language  the  term  of  years  would 
have  been  merged  in  the  larger  estate  in  fee  simple  ;  and 
the  term  being  merged  and  gone,  it  followed  as  a  neces- 
sary consequence,  that  all  its  incidents,  of  which  B.'s 
rent  was  one,  ceased  also  (;?).  This  unpleasant  result 
was  some  time  since  provided  for  and  ob^aated  with 
respect  to  leases  surrendered  in  order  to  be  renewed, — 
the  owners  of  the  new  leases  being  invested  with  the 
same  right  to  the  rent  of  undertenants,  and  the  same 
remedy  for  recovery  thereof,  as  if  the  original  leases 
had  been  kept  on  foot  (o).  But  in  all  other  cases  the 
inconvenience  continued,  until  a  remedy  was  provided 
by  the  Act  to  simplify  the  transfer  of  property  [p). 
This  Act,  however,  was  shortly  afterwards  rej)ealed  by 
the  Act  to  amend  the  law  of  real  property  {q),  which 
provides,  in  a  more  efficient  though  somewhat  crabbed 


(«)  Wchb  V.  Russell,  3  T.  R. 
393. 

(o)  Stat.  4  Geo.  II.  c.  28,  s.  G  : 
3  Prest.  Conv.  138 ;  Cousins  v. 
rhilUps,  3  Hurlst.  &  Colt.  892 ; 


extended  to  crown  lands  by  stat. 
8  &  9  Vict.  c.  99,  8.  7. 

[p)  Stat.  7  &  8  Vict.  c.  76, 
s.  12. 

(-7)  Stat.  8  &  9  Vict.  c.  106. 
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clause  (r),  that,  "when  the  reversion  expectant  on  a  lease, 
made  either  before  or  after  the  passing  of  the  Ac+,  of 
any  tenements  or  hereditaments  of  any  tenure,  shall, 
after  the  1st  of  October,  1845,  be  surrendered  or  merge, 
the  estate,  which  shall  for  the  time  being  confer,  as 
against  the  tenant  under  the  same  lease,  the  next  vested 
right  to  the  same  tenements  or  hereditaments,  shall,  to 
tlie  extent  and  for  the  purpose  of  preserving  such  inci- 
dents to  and  obligations  on  the  same  reversion  as  but 
for  the  surrender  or  merger  thereof  would  have  sub- 
sisted, be  deemed  the  reversion  expectant  on  the  same 
lease. 

2.  A  remainder  chiefly  differs  from  a  reversion  in  A  remainder, 
this, — that  between  the  owner  of  the  particular  estate 
and  the  owner  of  the  remainder  (called  the  remainder- 
man) no  tenure  exists.     They  both  derive  their  estates  No  tenure  be- 
from  the  same  source,  the  grant  of  the  owner  in  fee  cniaTtenant 
simple  ;  and  one  of  them  has  no  more  right  to  be  lord  and  remain- 
than  the  other.     But  as  all  estates  must  be  holden  of 
some  person, — in  the  case  of  a  grant  of  a  particular 
estate  vdth.  a  remainder  in  fee  simple, — the  particular 
tenant  and  the  remainderman  both  hold  their  estates 
of  the  same  chief  lord  as  their  grantor  held  before  (s). 
It  consequently  follows,  that  no  rent  service  is  incident  No  rent  ser- 
to  a  remainder,  as  it  usually  is  to  a  reversion  ;  for  rent  ^^^^* 
service  is  an  incident  of  tenure,   and  in  this  case  no 
tenure  exists.     The  other  point  of  difference  between 
a  reversion  and  a  remainder  we  have  already  noticed  (/), 
namely,  that  a  reversion  arises  necessarily  from   the 
grant  of  the  particular  estate,  being  simply  that  part 
of  tlie  estate  of  the  grantor  whieli  remains  undisposed 
of,  but  a  remainder  is  always  itself  created  by  an  ox- 
press  grant. 

We  have  seen  that  the  powers  of  alienation  possessed  Powers  of 
by  a  lonaut  in  fee  simple  enable  him  to  make  a  lease  for 

(,•)  Sect.  'J.  (a)  Litt.  K.  215.  (0  Ante,  p.  201. 
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a  term  of  years,  or  for  life,  or  a  gift  in  tail,  as  well  as 
to  grant  an  estate  in  fee  simple.  But  these  powers  are 
not  simply  in  the  alternative,  for  he  may  exercise  all 
these  powers  of  alienation  at  one  and  the  same  moment ; 
provided,  of  course,  that  his  grantees  come  in  one  at 
a  time,  in  some  prescribed  order,  the  one  waiting  for 
liberty  to  enter  until  the  estate  of  the  other  is  deter- 
mined. In  such  a  case  the  ordinary  mode  of  convey- 
ance is  alone  made  use  of  ;  and  until  the  passing  of  the 
Act  to  amend  the  law  of  real  property  (m),  if  a  feoff- 
ment should  have  been  employed,  there  would  have 
been  no  occasion  for  a  deed  to  limit  or  mark  out  the 
estates  of  those  who  could  not  have  immediate  posses- 
sion (r).  The  seisin  would  have  been  delivered  to  the 
first  person  who  was  to  have  possession  {x) ;  and  if  such 
person  was  to  have  been  only  a  tenant  for  a  term  of 
years,  such  seisin  would  have  immediately  vested  in  the 
prescribed  owner  of  the  first  estate  of  freehold,  whose 
bailiff  the  tenant  for  years  is  accounted  to  be.  From 
such  first  fi-eeholder,  on  the  determination  of  his  estate, 
the  seisin,  by  whatever  means  vested  in  him,  will  devolve 
on  the  other  grantees  of  freehold  estates  in  the  order  in 
which  their  estates  are  limited  to  come  into  possession. 
So  long  as  a  regular  order  is  thus  laid  doT\Ti,  in  which 
the  possession  of  the  lands  may  devolve,  it  matters  not 
how  many  kinds  of  estates  are  granted,  or  on  how  many 
persons  the  same  estate  is  bestowed.  Thus,  a  grant  may 
be  made  at  once  to  fifty  different  people  separately  for 
their  lives.  In  such  case  the  grantee  for  life  who  is  first 
to  have  the  possession  is  the  particular  tenant  to  whom, 
on  a  feoffment,  seisin  would  be  delivered,  and  all  the 
rest  are  remaindermen ;  whilst  the  reversion  in  fee 
simple,  expectant  on  the  decease  of  them  all,  remains 
with  the  grantor.     The  second  grantee  for  life  has  a 


(«)  Stat.  8  &  9  Vict.  c.  106, 
s.  3  ;  ante,  p.  183. 

(r)  Litt.  8.  60  ;  Co.  Litt.  143  a. 


(x)  Litt.  8.  60 ;  2  Black.  Com. 
167. 
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remainder  expectant  on  the  decease  of  the  first,  and  will 
be  entitled  to  possession  on  the  determination  of  the 
estate  of  the  first,  either  by  his  decease,  or  in  case  of  his 
forfeitui'e,  or  otherwise.  The  third  grantee  must  wait 
till  the  estate  both  of  the  first  and  second  shall  have 
determined ;  and  so  of  the  rest.  The  mode  in  which 
such  a  set  of  estates  would  be  marked  out  is  as  follows  : 
— To  A.  for  his  life,  and  after  his  decease  to  B.  for  his 
life,  and  after  his  decease  to  0.  for  his  life,  and  so  on. 
This  method  of  limitation  is  quite  sufficient  for  the 
purpose,  although  it  by  no  means  expresses  all  that  is 
meant.  The  estates  of  B.  and  C.  and  the  rest  are  in- 
tended to  be  as  immediately  and  effectually  vested  in 
them,  as  the  estate  of  A. ;  so  that  if  A.  were  to  forfeit 
his  estate,  B.  would  have  an  immediate  right  to  the 
possession  :  and  so  again  C.  would  have  a  right  to  enter, 
whenever  the  estates  both  of  A.  and  B.  might  determine. 
But,  owing  to  the  necessary  infirmity  of  language,  all 
this  cannot  be  expressed  in  the  limitations  of  every  ordi- 
nary deed.  The  words  "  and  after  his  decease  "  are.  Words  used 
therefore,  considered  a  sufficient  expression  of  an  inten-  vested  re-* 
tion  to  confer  a  vested  remainder  after  an  estate  for  life,  mainder  after 
In  the  case  we  have  selected  of  numerous  estates,  every 
one  given  only  for  the  life  of  each  grantee,  it  is  manifest 
that  very  many  of  the  grantees  can  derive  no  benefit ; 
and  should  the  first  grantee  survive  all  the  others,  and 
not  forfeit  his  estate,  not  one  of  them  will  take  anything. 
Nevertheless,  each  one  of  these  grantees  has  an  estate 
for  life  in  remainder,  immediately  vested  in  him ;  and  A  vested  ro- 

ir.,1  •!         .  \.^        p  v.   •        L  Ji         J     maiuder  may 

each  01  these  remamders  is  capable  oi  bemg  transferred,  l,^^  convoyed 
both  at  law  and  in  equity,  by  a  deed  of  grant,  in  the  ^y  ^^^^^  ^^ 
same  manner  as  a  reversion.  In  the  same  way,  a  grant 
may  be  made  of  a  term  of  years  to  one  person,  an  estate 
for  life  to  another,  an  estate  in  tail  to  a  third,  and  last 
of  all  an  estate  in  fee  simple  to  a  fourth;  and  these 
grantees  may  bo  entitled  to  possession  in  any  prescribed 
order,  except  as  to  the  grantee  of  the  estate  in  fee  simple, 
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wlio  must  necessarily  come  last ;  for  his  estate,  if  not 
literally  interminable,  yet  carries  with  it  an  interminable 
power  of  alienation,  which  would  keep  all  the  other 
grantees  for  ever  out  of  possession.  But  the  estate  tail 
may  come  first  into  possession,  then  the  estate  for  Hfe, 
and  then  the  term  of  years ;  or  the  order  may  be  re- 
versed, and  the  term  of  years  come  first,  then  the  estate 
for  life,  then  the  estate  tail,  and  lastly  the  estate  in  fee 
simple,  which,  as  we  have  said,  must  wait  for  possession 
till  all  the  others  shall  have  been  determined.  When 
a  remainder  comes  after  an  estate  tail,  it  is  liable  to  be 
barred  by  the  tenant  in  tail,  as  we  have  already  seen. 
This  risk  it  must  run.  But,  if  any  estate,  be  it  ever  so 
small,  is  always  ready,  from  its  commencement  to  its 
end,  to  come  into  possession  the  moment  the  prior 
estates,  be  they  what  they  may,  happen  to  determine, — 
it  is  then  a  vested  remainder,  and  recognized  in  law  as  an 
estate  grantable  by  deed  {y) .  It  would  be  an  estate  in 
possession,  were  it  not  that  other  estates  have  a  prior 
claim  ;  and  their  priority  alone  postpones,  or  perhaps 
may  entirely  prevent,  possession  being  taken  by  the 
remainderman.  The  gift  is  immediate ;  but  the  en- 
joyment must  necessarily  depend  on  the  determination 
of  the  estates  of  those  who  have  a  prior  right  to  the 
possession. 

In  all  the  cases  which  we  have  as  yet  considered,  each 
of  the  remainders  has  belonged  to  a  different  person. 
No  one  person  has  had  more  than  one  estate.  A.,  B. 
and  C.  may  each  have  had  estates  for  life ;  or  the  one 
may  have  had  a  term  of  years,  the  other  an  estate  for 
life,  and  the  last  a  remainder  in  tail  or  in  fee  simple. 
But  no  one  of  them  has  as  yet  had  more  than  one 
estate.  It  is  possible,  however,  that  one  person  may 
have,  under  certain  circumstances,  more  than  one  estate 
in  the  same  land  at  the  same  time, — one  of  his  estates 


(y)  Fearne,  Cont.  Eem.  216  ;  2  Prest.  Abst.  113. 
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being  in  possession,  and  the  other  in  remainder,  or 
perhaps  all  of  them  being  remainders.  The  limitation 
of  a  remainder  in  tail,  or  in  fee  simple  to  a  peison 
■who  has  already  an  estate  of  freehold,  as  for  life,  is 
governed  by  a  rule  of  law,  known  by  the  name  of  the 
rule  in  S/iellei/'s  case, — so  called  from  a  celebrated  case  ^^}^  i°  '^^^^- 
in  Lord  Coke's  time,  in  wliich  the  subject  was  much 
discussed  (s), — although  the  rule  itseK  is  of  very  ancient 
date  (a).  As  this  rule  is  generally  supposed  to  be  highly 
technical,  and  founded  on  principles  not  easily  to  be 
perceived,  it  may  be  well  to  proceed  gradually  in  the 
attempt  to  explain  it. 

We  have  seen  that,  according  to  the  conception  de-  Grantee  of  a 

T  1-PJ11  i.i!ij  i"n      feudal  estate 

veloped  m  leudai  law,  a  grant  oi  land  was  essentially  reo-arded  as 
meant  for  the  personal  enioyment  of  the  arrantee,  whose  taking  only 

1  f  1  1  •       1      jt  1  111    a  personal 

interest  therefore  ceased  on  his  death ;  when  the  land  interest. 
reverted  to  the  grantor,  unless  the  grant  of  the  estate 
should  have  conferred  on  the  grantee's  heirs  a  right  to 
succeed  to  the  enjoyment  of  their  ancestor's  holding. 
Also  that,  even  if  an  hereditary  estate  had  been  granted, 
the  tenant  in  possession  of  the  land  was  regarded  as 
personally  taking  a  life  interest  only.  These  concep- 
tions seem  to  have  been  imported  into  English  law  along 
with  the  principle  of  tenure  (b).  And  to  the  present 
day  a  grant  or  conveyance  of  lands,  made  by  any  instru- 
ment (a  will  only  excepted),  to  A.  B.  simply,  without 
further  words,  will  give  him  an  estate  for  his  life,  and 
no  longer.  If  in  early  times  after  the  Conquest  a  grant 
of  land  were  made  to  a  man  and  his  heirs,  his  heir,  on  his 
death,  became  entitled ;  and  it  was  not  in  the  power  of 
the  ancestor  to  prevent  the  descent  of  his  estate  accord- 
ingly.    He  could  not  sell  it  without  the  consent  of  his 

(z)  8helk>/s   case,    1    Rep.    91,  914,  n.  (c) ;  38  Edw.  III.  26  b  ; 

104.  40  Edw.  III.  9. 

(a)  Year   Book,    18   Edw.   11.  [b)  Seo  ante,  pp.  21—21,  and 

577,  translated  7  Man.  &  Grau.  note  (c)  top.  21. 
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lord ;  much  less  could  ho  then  devise  it  by  his  will. 
The  ownership  of  an  estate  in  fee  simple  was  then  but 
little  more  advantageous  than  the  possession  of  a  life 
interest  at  the  present  day.  The  powers  of  alienation 
belonging  to  such  o-wiiership,  together  with  the  lia- 
bilities to  which  it  is  subject,  have  almost  all  been  of 
slow  and  gradual  growtli,  as  has  already  been  pointed 
out  in  different  parts  of  the  preceding  chapters  (c) .  A 
tenant  in  fee  simple  was,  accordingly,  a  person  who 
held  to  him  and  his  heirs ;  that  is,  the  land  was  given 
to  him  to  hold  for  his  life,  and  to  his  heirs,  to  hold 
To  A.  for  liis  after  his  decease.  It  cannot,  therefore,  be  wondered 
his  decease  to  ^t>  ^^^^  a  gift,  expressly  in  these  terms,  "To  A.  for 
his  heirs.  j^^g  \{fQ^  ^mj  after  his  decease  to  his  heii-s,"  should  have 
been  anciently  regarded  as  identical  with  a  gift  to  A. 
and  his  heirs,  that  is,  a  gift  in  fee  simple.  Nor,  if  such 
was  the  law  formerly,  can  it  be  matter  of  surprise  that 
the  same  rule  should  have  continued  to  prevail  up  to 
the  present  time.  Such  indeed  has  been  the  case. 
Notwithstanding  the  vast  power  of  alienation  now 
possessed  by  a  tenant  in  fee  simple,  and  the  great 
liability  of  such  an  estate  to  involuntary  alienation 
for  the  purpose  of  satisfying  the  debts  of  the  present 
tenant,  the  same  rule  still  holds;  and  a  grant  to  A. 
for  his  life,  and  after  his  decease  to  his  heirs,  will  now 
convey  to  him  an  estate  in  fee  simple,  with  all  its 
incidents ;  and  in  the  same  manner  a  grant  to  A.  for 
his  life,  and  after  his  decease  to  the  heirs  of  his  body, 
will  now  convey  to  him  an  estate  tail  as  effectually  as  a 
Words  of  grant  to  him  and  the  heirs  of  his  body.  In  these  cases, 
therefore,  as  well  as  in  ordinary  limitations  to  A.  and 
his  heirs,  or  to  A.  and  the  heirs  of  his  body,  the  words 
heirs,  and  heirs  of  his  bodi/,  are  said  to  be  ivords  of  limita- 
tion ;  that  is,  words  which  limit  or  mark  out  the  estate 
to  be  taken  by  the  grantee  ((^).     At  the  present  day, 

(c)  Ante,  pp.   23,  24,   59—64,  {d)  See    ante,    pp.    174—176; 

83—86.  Fcrrin  v.  Blake,  ante,  p.  265. 
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when  the  heir  is  perhaps  the  last  person  likely  to  get 
the  estate,  these  words  of  limitation  are  regarded  simply 
as  formal  means  of  conferring  powers  and  privileges  on 
the  grantee — as  mere  teehnicaUties,  and  nothing  more. 
But,  in  ancient  times,  these  same  words  of  limitation 
really  meant  what  they  said,  and  gave  the  estate  to  the 
heirs,  or  the  heu's  of  the  body  of  the  grantee,  after  his 
decease,  according  to  the  letter  of  the  gift.  The  circum- 
stance, that  a  man's  estate  was  to  go  to  his  heir,  was  the 
very  thing  which,  afterwards,  enabled  him  to  convey  to 
another  an  estate  in  fee  simple  {e).  And  the  circum- 
stance, that  it  was  to  go  to  the  heir  of  his  body,  was 
that  which  alone  enabled  him,  in  after  times,  to  bar  an 
estate  tail  and  dispose  of  the  lands  entailed  by  means 
of  a  common  recovery. 

Having  proceeded  thus  far,  we  have  already  mastered  Rule  in  Shei- 
the  first  branch  of   the  rule  in  Shclie/s  case,  namely,  to'estates  in 
that  which  relates  to  estates  in  possession.     This  part  possession. 
of  the  rule  is,  in  fact,  a  mere  enunciation  of  the  pro- 
position already  explained,  that  when  the  ancestor,  by 
any  gift  or  conveyance,  takes  an  estate  for  life,  and  in 
the  same  gift  or  conveyance,  an  estate  is  immediately 
limited  to  his  heirs  in  fee  or  in  tail,  the  words  "  the 
heirs"   are   words  of   limitation  of  the   estate  of   the 
ancestor.      Suppose,  however,  that  it  should  anciently  As  to  estates 
have  been  wished  to  interpose  between  the  enjoyment  ^'^^^^^^^  ^^• 
of  the  lands  by  the  ancestor  and  the  enjoyment  by  the 
heir,  the  possession  of  some  other  party  for  some  limited 
estate,  as  for  his  own  life.      Thus,  let  the  estate  have 
been  given  to  A.  and  his  heirs,  but  with  a  vested  estate 
to  B.  for  his  own  life,  to  take  effect  in  possession  next 
after  the  decease  of  A., — thus  suspending  the  enjoy- 
ment of  the  lands  by  the  heir  of  A.,  until  after  the 
determination  of  the  life  estate  of  B.     In  such  a  case  it 

{e)  Ante.  p.  Gl. 
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is  evident  that  B.  would  have  liad  a  vested  estate  for 
his  hfe,  in  remainder,  expectant  on  the  decease  of  A. ; 
and  the  manner  in  which  such  remainder  would  have 
been  limited,  would,  as  we  have  seen  (/'),  have  been  to 
A.  for  his  life,  and  after  his  decease  to  B.  for  his  life. 
The  only  question  then  remaining  would  be  as  to  the 
mode  of  expressing  the  rest  of  the  intention, — namely, 
that,  subject  to  B.'s  life  estate,  A.  should  have  an  estate 
in  fee  simple.  To  this  case  the  same  reasoning  applies, 
as  we  have  already  made  use  of  in  the  case  of  an  estate 
to  A.  for  his  life,  and  after  his  decease  to  his  heirs. 
For  an  estate  in  fee  simple  is  an  estate,  by  its  very 
terms,  to  a  man  and  his  heirs.  But,  in  the  present 
case,  A.  would  have  already  had  his  estate  given  him 
by  the  first  limitation  to  himself  for  his  life  ;  nothing, 
therefore,  would  remain  but  to  give  the  estate  to  his 
heirs,  in  order  to  complete  the  fee  simple.  The  last 
remainder  would,  therefore,  be  to  the  heirs  of  A. ; 
and  the  limitations  would  run  thus  :  "To  A.  for  his 
life,  and  after  his  decease  to  B.  for  his  life,  and  after  his 
decease  to  the  heirs  of  A."  The  heir,  in  this  case, 
would  not  have  taken  any  estate  independently  of  his 
ancestor,  any  more  than  in  the  common  limitation  to  A. 
and  his  heirs :  the  heir  would  have  claimed  the  estate 
only  by  its  descent  from  his  ancestor,  who  had  pre- 
viously enjoyed  it  during  his  life ;  and  the  interposition 
of  the  estate  of  B.  would  have  merely  postponed  that 
enjoyment  by  the  heir,  which  would  otherwise  have 
been  immediate.  But  we  have  seen  that  the  very  cir- 
cumstance of  a  man's  having  an  estate  which  is  to  go 
to  his  heir  will  now  give  him  a  power  of  ahenation 
either  by  deed  or  will,  and  enable  him  altogether  to 
defeat  his  heir's  expectations.  And,  in  a  case  like  the 
present,  the  same  privilege  will  now  be  enjoyed  by  A.  ; 
for,  whilst  he  cannot  by  any  means  defeat  the  vested 

(/)  Ante,  p.  301. 
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remainder  belonging  to  B.  for  his  life,  he  may,  subject 
to  B.'s  Kfe  interest,  dispose  of  the  whole  fee  simple  at  his 
own  discretion.  A.  therefore  will  now  have  in  these 
lands,  so  long  as  B.  lives,  two  estates,  one  in  possession 
and  the  other  in  remainder.  In  possession  A.  has, 
ydth.  regard  to  B.,  an  estate  only  for  his  otvti  life.  In 
remainder,  expectant  on  the  decease  of  B.,  he  has,  in 
consequence  of  his  life  interest  being  followed  by  a 
limitation  to  his  heirs,  a  complete  estate  in  fee  simple. 
The  right  of  B.  to  the  possession,  after  A.'s  decease, 
is  the  only  thing  which  keeps  the  estate  apart,  and 
divides  it,  as  it  were,  in  two.  If,  therefore,  B.  should 
die  during  A.'s  life,  A.  will  be  tenant  for  his  own  life, 
with  an  immediate  remainder  to  his  heirs ;  in  other 
words,  he  will  be  tenant  to  himself  and  his  heirs,  and 
will  enjoy,  without  any  interruption,  all  the  privileges 
belonging  to  a  tenant  in  fee  simple. 

By  parity  of  reasoning  a  similar  result  would  follow,  Remainder  to 
if  the  remainder  were  to  the  heirs  of  the  body  of  A.,  or  ^^l  ^,Q^y  ° 
for  an  estate  in  tail,  instead  of  an  estate  in  fee  simple. 
The  limitation  to  the  heirs  of  the  body  of  A.  would 
coalesce,  as  it  is  said,  with  his  life  estate,  and  give  him 
an  estate  tail  in  remainder,  expectant  on  the  decease  of 
B. ;  and  if  B.  were  to  die  dming  his  lifetime,  A.  would 
become  a  complete  tenant  in  tail  in  possession. 

The  example  we  have  chosen,  of  an  intermediate  Any  number 
estate  to  B.  for  life,  is  founded  on  a  principle  evidently  "nterpos^e.™^^ 
applicable  to  any  number  of  intermediate  estates,  in- 
terposed between  the  enjoyment  of  the  ancestor  and 
that  of  his  heir.  Nor  is  it  at  all  necessary  that  all 
these  estates  should  be  for  life  only ;  for  some  of  them 
may  be  larger  estates,  as  estates  in  tail.  For  instance,  intennediato 
suppose  lands  given  to  A.  for  his  life,  and  after  his 
decease  to  B.  and  the  heirs  of  his  body,  and  in  default 
of   such  issue  (wliioh   is  the  metliod  of   expressing  a 

x2 
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remainder  after  an  estate  tail),  to  the  lieirs  of  A.  In 
this  case  A.  will  have  an  estate  for  life  in  possession, 
with  an  estate  in  fee  simple  in  remainder,  expectant  on 
Example.  ^]^q  determination  of  B.'s  estate  tail.  An  important 
case  of  this  kind  arose  in  the  reign  of  Edward  III.  {[/). 
Lands  were  given  to  one  John  de  Sutton  for  his  life, 
the  remainder,  after  his  decease,  to  John  his  son,  and 
Eline,  the  wife  of  John  the  son,  and  the  lieirs  of  their 
bodies ;  and  in  default  of  such  issue,  to  the  right  heirs 
of  John  the  father.  John  the  father  died  first ;  then, 
John  and  Eline  entered  into  possession.  John  the  son 
then  died,  and  afterwards  Eline  his  wife,  without 
leaving  any  heir  of  her  body.  R.,  another  son,  and 
heir  at  law  of  John  de  Sutton,  the  father,  then  entered. 
And  it  was  decided  by  all  the  justices  that  he  was 
liable  to  pay  a  t'elief  {h)  to  the  chief  lord  of  the  fee,  on 
account  of  the  descent  of  the  lands  to  himself  from  John 
the  father.  Thorpe,  who  seems  to  have  been  a  judge, 
thus  explained  the  reason  of  the  decision  : — "  You  are 
in  as  heir  to  your  father,  and  your  brother  [father  ?] 
had  the  freehold  before ;  at  which  time,  if  John  his  son 
and  Eline  had  died  [without  issue]  in  his  lifetime,  he 
would  have  been  tenant  in  fee  simple." 

Where  the  The  same  principles  will  apply  where  the  first  estate 

an^estate  tail  ^^  ^^  estate  in  tail,  instead  of  an  estate  for  life.  Thus, 
suppose  lands  to  be  given  to  A.  and  the  heirs  male  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the 
heirs  female  of  his  body  begotten  (/).  Here,  in  default 
of  male  heirs  of  the  body  of  A.,  the  heirs  female  will 
inherit  from  their  ancestor  the  estate  in  tail  female, 
which  by  the  gift  had  vested  in  him.  There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
life,  and  to  limit  the  lands,  in  default  of  heirs  male,  to 

(j)  Provost    of   Bci'ciici/s  case,  (h)  See  ante,  pp.  149,  152,  154. 

Tear  Book,  40  Edw.  III.  9.     See  (i)  Litt.  s.  719;  Co.  Litt.  376  b. 

1  Prest.  Estates.  304. 
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him  and  to  the  heirs  female  of  his  body  begotten.  This 
part  of  his  estate  in  tail  female  has  been  already  given 
to  him  in  limiting  the  estate  in  tail  male.  The  heirs 
female,  being  mentioned  in  the  gift,  will  be  supposed  to 
take  the  lands  as  heii-s,  that  is,  by  descent  from  their 
ancestor,  in  whom  an  estate  in  tail  female  must  conse- 
quently be  vested  in  his  lifetime.  For,  the  same  rule, 
founded  on  the  same  principle,  Mill  apply  in  every 
instance ;  and  this  rule  is  no  other  than  the  rule  in 
S/iel/ei/s  case,  which  lays  it  down  for  law,  that  when  Eule  in  She!- 
the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate  ^^^'*  '"^*^' 
of  freehold,  and,  in  the  same  gift  or  conveyance,  an 
estate  is  limited,  eif//er  mediate///  or  immediately,  to  his 
heirs  in  fee  or  in  tail,  the  words  "the  heirs"  are  words 
of  limitation  of  the  estate  of  the  ancestor.  The  heir, 
if  he  shoidd  take  any  interest,  must  take  as  heir  by 
descent  from  his  ancestor ;  for  he  is  not  constituted, 
by  the  words  of  the  gift  or  conveyance,  a  purc/iaser  of 
any  separate  and  independent  estate  for  himself. 

The  rule,  it  will  be  observed,  requii-es  that  an  estate  Ancestor  need 
of  freehold  merely  should  be  taken  by  the  ancestor,  es°tate^fo/th 
and  not  necessarily  an  estate  for  the  whole  of  his  own  whole  of  his 
life  or  in  tail.  In  the  examples  we  have  given,  the 
ancestor  has  had  an  estate  at  least  for  his  own  life,  and 
the  enjoyment  of  the  lands  by  other  parties  has  post- 
poned the  enjoyment  by  his  heirs.  But  the  ancestor 
himself,  as  well  as  his  heirs,  may  be  deprived  of  pos- 
session for  a  time ;  and  yet  an  estate  in  fee  simple  or 
fee  tail  may  be  effectually  vested  in  the  ancestor,  subject 
to  such  deprivation.  For  instance,  suppose  lands  to  be 
given  to  A.,  a  widow,  during  her  life,  provided  she 
continue  a  widow  and  unmarried,  and  after  her  mar- 
riage, to  B.  and  his  heirs  during  her  life,  and  after  her 
decease,  to  her  heirs.  Here,  A.  has  an  estate  in  fee 
simple,  subject  to  the  remainder  to  B.  for  her  life,  ex- 
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pectant  on  the  event  of  her  marrying  again  (/.) .  For  to 
apply  to  this  case  the  same  reasoning  as  to  the  former 
ones,  A.  has  still  an  estate  to  her  and  to  her  heirs. 
She  has  the  freehold  or  feudal  possession,  and,  after  her 
decease,  her  heirs  are  to  have  the  same.  It  matters  not 
to  them  that  a  stranger  may  take  it  for  a  while.  The 
terms  of  the  gift  declare  that  what  was  once  enjoyed  by 
the  ancestor  shall  afterwards  he  enjoyed  Ly  the  heirs 
of  such  ancestor.  These  very  terms  then  make  an 
estate  in  fee  simple,  with  all  its  incidental  powers  of 
alienation,  controlled  only  by  the  rights  of  B.  in  respect 
of  the  estate  conferred  on  him  by  the  same  gift. 

■\Aliere  the  But  if  the  ancestor  should  take  no  estate  of  freehold 

no'es'trtVo^'  under  the  gift,  but  the  land  should  be  granted  only  to 
freeliold.  hig  heirs,  a  very  different  effect  would  be  produced. 

In  such  a  case  a  most  material  part  of  the  definition 
of  an  estate  in  fee  simple  wovdd  be  wanting.  For  an 
estate  in  fee  simple  is  an  estate  given  to  a  man  and  his 
heirs,  and  not  merely  to  the  heirs  of  a  man.  The 
ancestor,  to  whose  heirs  the  lands  were  granted,  would 
accordingly  take  no  estate  or  interest  by  reason  of  the 
gift  to  his  heirs.  But  the  gift,  if  it  should  ever  take 
effect,  would  be  a  f utm'e  contingent  estate  for  the  person 
who,  at  the  ancestor's  decease,  should  answer  the  de- 
scription of  heir  to  his  freehold  estates.  The  gift  would 
accordingly  fall  within  the  class  of  futm'e  estates,  of 
which  an  explanation  is  endeavoured  to  be  given  in  the 
next  chapter  (/) . 

(/t)  Ctirtis  V.  Price,  12  Ves.  89.  tioiis  -wliicli   it  involves,  is  that 

{I)  The  most   concise  account  given    by  Mr.    WatMns  in    his 

of  the  rule  in  Shelley^s  case,  to-  Essay  on  the  Law  of  Descents, 

getherwith  the  principal  distinc-  pp.  154  ct  seq.  (194,  4th  ecL). 
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Hitherto  we  have  observed  a  very  extensive  power  of 
alienation  possessed  by  a  tenant  in  fee  simple.  He  migbt 
make  an  immediate  grant,  not  of  one  estate  merely,  or 
two,  but  of  as  many  as  he  might  please,  provided  he 
ascertained  the  order  in  which  his  grantees  were  to  take 
possession  {a).  This  power  of  alienation,  it  will  be 
observed,  might  in  some  degree  render  less  easy  the 
alienation  of  the  land  at  a  future  time  ;  for,  it  is  plain 
that  no  sale  could  be  made  of  an  unincumbered  estate 
in  fee  simple  in  the  lands,  unless  every  owner  of  each 
of  these  estates  would  concur  in  the  sale,  and  convey 
his  individual  interest,  whether  he  were  the  particular 
tenant,  or  the  owner  of  any  one  of  the  estates  in  re- 
mainder {b).  But  if  all  these  owners  were  to  concur,  a 
valid  convej'ance  of  an  estate  in  fee  simple  could  at  any 
time  be  made.  The  exercise  of  the  power  of  alienation,  Vested  re- 
in the  creation  of  vested  remainders,  did  not,  there-  ™^"^tmde^the 
fore,  withdraw  the  land  for  a  moment  from  that  con-  land  inalicn- 
stant  liability  to  complete  alienation,  which  it  has  been 
the  sound  policy  of  modern  law  as  mucli  as  possible  to 
encourage. 

But,  great  as  is  the  power  thus  possessed,  the  law  has 
granted  to  a  tenant  in  feo  simple,  and  to  every  other 
owner  to  the  extent  of  his  estate,  a  greater  power  stilh 
For,  it  enables  him,  under  certain  restrictions,  to  grant  Futmo 
estates  to  commence  in  interest,  and  not  in  possession  ''''' "  *■*' 
merely,  at  a  future  time.     So  tliat  during  tlie  pcilod 

(«j   Ant.',  ))],.  -I'Ml,  300.  //.   Sc.Miili'.  ],i>.  17      I'.l. 
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wlnc'li  may  elapse  before  the  commencement  of  sueli 
estates,  tlie  land  ma}'  be  withdrawn  from  its  former 
liability  to  complete  ali(>nalioii,  and  be  tied  up  for  the 
benefit  of  those  who  may  become  the  owners  of  such 
future  estates.  The  power  of  alienation  is  thus  allowed 
to  be  exercised  in  some  degree  to  its  own  destruction. 
For,  till  such  future  estates  come  into  existence,  they 
Two  kind;^.  may  have  no  owners  to  convey  them.  Of  these  future 
estates  there  are  two  kinds,  a  contingent  remainder,  and 
an  executory  interest.  The  former  is  allowed  to  be 
created  by  any  mode  of  conveyance.  The  latter  can 
arise  only  by  the  instrumentality  of  a  will,  or  of  a  ?^s•e 
executed,  or  made  into  an  estate  by  the  Statute  of  Uses. 
The  natm-e  of  an  executory  interest  will  be  explained 
in  the  next  chapter.  The  present  will  be  devoted  to 
contingent  remainders,  which,  though  abolished  by  the 
Act  to  simplify  the  transfer  of  property  (c) ,  were  revived 
the  next  session  by  the  Act  to  amend  the  law  of  real 
property  {(/),  by  Avhich  the  former  Act,  so  far  as  it 
abolished  contingent  remainders,  was  repealed  as  from 
the  time  of  its  taking  effect. 

Conting-ont  The  simplicity  of  the  common  law  allowed  of  the 

remainders       creation   of   no  other   estates   than   particular   estates, 
megal.  followed  by  the  vested  remainders,  which  have  already 

occupied  our  attention.  A  contingent  remainder — a 
remainder  not  vested,  and  which  never  might  vest, — 
was  long  regarded  as  illegal.  Down  to  the  reign  of 
Henry  YI.  not  one  instance  is  to  be  found  of  a  con- 
tingent remainder   being    held   valid  (^).      The    early 

(r)  Stat.  7  &  8  Vict.  c.  76,  s.  8.  antiqmty  of  couting-ent  remain- 
(f?)  Stat.  8  &  9  Vict.  c.  lOG,  ders.  See  Third  Report  of  Real 
s.  1.  Property  Commissioners,  p.  23; 
(e)  The  reader  should  be  iu-  1  Steph.  Com.  615,  n.  (c),  8th  ed. 
formed  that  this  assertion  is  And  an  attemi)t  to  create  a  con- 
grounded  only  on  the  author's  tinij^ent  remainder  appears  in  an 
researches.  The  general  opinion  undated  deed  in  Madox's  Formu- 
appears  to  he  in  favour  of   the  lare  Anglieanum,  No.  53.5.  p.  .3,).'». 
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autliorities  on  the  contrary  are  rather  opposed  to  such 
a  conclusion  (_/').  And,  at  a  later  period,  the  authority 
of  Littleton  is  express  {[/),  that  every  remainder,  which 
beginneth  by  a  deed,  must  be  in  him  to  whom  it  is 
Kmited,  before  livery  of  seisin  is  made  to  him  who  is  to 
have  the  immediate  freehold.  It  appears,  however,  to 
have  been  adjudged,  in  the  reign  of  Henry  YI.,  that  if 
land  be  given  to  a  man  for  his  life,  with  remainder  to 
the  right  heirs  of  another  icho  is  living,  and  who  after- 
wards dies,  and  then  the  tenant  for  life  dies,  the  heir  of 
the  stranger  shall  have  this  land  ;  and  yet  it  was  said 


(/)  Tear  Book,  11  Hen.  IV.  74 ; 
in  which  case,  a  remainder  to  the 
right  heirs  of  a  man  who  was  dead 
before  the  remainder  teas  limited, 
■was  held  to  vest  by  pvirchase  in 
the  person  who  was  heir.  But  it 
was  said  by  Hankey,  J.,  that  if  a 
gift  were  made  to  one  for  his  life, 
with  remainder  to  the  right  heirs 
of  a  man  uho  was  living,  the 
remainder  would  be  void,  because 
the  fee  ought  to  pass  immediately 
to  him  to  whom  it  was  limited. 
Note,  also,  that  in  Mandcvillv' s 
ease  (Co.  Litt.  26  b),  which  is  an 
ancient  case  of  the  heir  of  the 
body  taking  by  purchase,  the  an- 
cestor was  dead  at  the  time  of  the 
gift.  The  cases  of  rents  are  not 
apposite,  as  a  diversity  was  long 
taken  between  a  grant  of  a  rent 
and  a  convej-ance  of  the  freehold. 
The  decision  in  7  Hen.  IV.  6  b, 
cited  in  Archer's  case  (1  Rep. 
66  b),  was  on  a  ca.se  of  a  rent- 
charge.  The  authority  of  P.  11 
Rich.  II.  Fitz.  Abr.  tit.  Detinue, 
4G,  which  is  cited  in  Archer's  case 
(1  Rep.  67  a),  and  in  Chudlcigh's 
case  (1  Rep.  135  b),  as  well  as  in 
the  margin  of  Co.  Litt.  378  a,  is 
merely  a  statement  by  the  j  udge  of 


the  opinion  of  the  counsel  against 
whom  the  decision  was  made.  It 
runs  as  follows: — ■"  Cherton  to 
Rykhil — You  think  {yous  quides) 
that  inasmuch  as  A.  S.  was  living 
at  the  time  of  the  remainder  being 
limited,  that  if  he  was  dead  at  the 
time  of  the  remainder  falling  in 
and  had  a  right  heir  at  the  time  of 
the  remainder  falling  in,  that  the 
remainder  would  be  good  enough? 
Rykhil— Yes,  Sir. — And  after- 
wards in  Trinity  Term,  judgment 
was  given  in  favour  of  Wad 
[the  opposite  counsel]  :  quod  nota 
bene." 

It  is  curious  that  so  much  i^aius 
should  have  been  taken  by  modem 
lawyers  to  explain  the  reasons 
why  a  remainder  to  the  heirs  of  a 
person  who  takes  a  prior  estate 
of  freehold,  should  not  have  been 
held  to  be  a  contingent  remainder 
(seeFeame,  Cont.Rem.  83  etseq.), 
when  the  construction  adopted 
(subsequently  called  the  rule  in 
Shellei/s  case)  was  decided  on  be- 
fore contingent  remainders  were 
allowed. 

if/)  Litt.  s.  7'-*l  ;  f^cc  also  M. 
27  Hen.  VIII.  21  a. 
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that,  at  the  time  of  the  grant,  the  remainder  was  in 

a  manner  void  (//).     This  decision  ultimately  prevailed. 

Gift  to  A.  for  And  the  same  case  is  accordingly  put  by  Perkins,  who 

maindcr  to  the  ^^J^  i^  down,  that  if  land  bo  leased  to  A.  for  life,  the 

right  heirs  of  remainder  to  the  rioht  heirs  of  J.  S.,  who  is  alive  at  the 
J.  S.  .  °  .  ,  . 

time  of  the  lease,  this  remainder  is  good,  because  there 

is  one  named  in  the  lease  (namely,  A.  the  lessee  for  life), 
who  may  take  immediately  in  the  beginning  of  the 
lease  (/).  This  appears  to  have  been  the  first  instance 
in  which  a  contingent  remainder  was  allowed.  In  this 
case  J.  S.  takes  no  estate  at  all ;  A.  has  a  life  interest : 
and,  so  long  as  J.  S.  is  living,  the  remainder  in  fee  does 
not  vest  in  any  person  under  the  gift ;  for,  the  maxim  is 
ticmo  est  hcercs  virentis,  and  J.  S.  being  alive,  there  is  no 
such  person  living  as  his  heir.  Here,  accordingly,  is 
a  future  estate,  which  will  have  no  existence  until  the 
decease  of  J.  S. ;  if,  however,  J.  S.  should  die  in  the 
lifetime  of  A.,  and  if  he  should  leave  an  heir,  such 
heir  will  then  acquire  a  vested  remainder  in  fee  simple, 
expectant  on  A.'s  life  interest.  But,  until  these  con- 
tingencies happen  or  fail,  the  limitation  to  the  right 
heirs  of  J.  S.  confers  no  present  estate  on  any  one,  but 
merely  give  rise  to  the  prospect  of  a  future  estate,  and 
creates  an  interest  of  that  kind  which  is  known  as  a 
coniiugenf  remauukr  (J). 

A  gift  to  the  The  gift  to  the  /wirs  of  J.  S.  has  been  determined  to 
coSersafer^  ^®  Sufficient  to  confer  an  estate  in  fee  simple  on  the 
simple  on  his  person  who  may  be  his  heir,  without  any  additional 
limitation  to  the  heirs  of  such  heir  (/.■).  If,  however, 
the  gift  be  made  after  the  31st  of  December,  1833,  or 
by  the  will  of  a  testator  who  shall  have  died  after  that 
day,  the  land  will  descend,  on  the  decease  of  the  heir 

(A)  Year  Book,  9  Hen.  ¥1.24 a;  0)3  Rep.   20  a,  in  Boraston's 

H.    32  Hen.  VI.  Fitz.  Abr.  tit.  case. 

Feoffments  and  Faits,  99.  (/)  2  Jarman  on  Wills,  61,  62, 

U)  Perk.  8.  52.  4th  ed. 
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intestate,  not  to  /u's  lieii-,  but  to  the  next  heir  of  J.  S., 
in  the  same  manner  as  if  J.  S.  had  been  first  entitled  to 
the  estate  (l). 

When  contingent  remainders  began  to  be  allowed,  WLatbecomea 
a  question  arose,  which  is  yet  scarcely  settled,  what  anccuntn  the 
becomes  of  the  inheritance,  in  such  a  case  as  this,  conting-ency 
during  the  life  of  J.  S.  ?  A.,  the  tenant  for  life,  has 
but  a  life  interest;  J.  S.  has  nothing,  and  his  heir  is 
not  yet  in  existence.  The  ancient  doctrine,  that  the 
remainder  must  vest  at  once  or  not  at  all,  had  been 
broken  in  upon  ;  but  the  judges  could  not  make  up 
their  minds  also  to  infringe  on  the  corresponding  rule, 
that  the  fee  simple  must,  on  every  feoffment  which 
confers  an  estate  in  fee,  at  once  depart  out  of  the  feoffor. 
They,  therefore,  sagely  reconciled  the  rule  which  they 
left  standing  to  the  contingent  remainders  which  they 
had  determined  to  introduce,  by  affirming  that,  during 
the  contingency,  the  inheritance  was  either  in  abeyance, 
or  in  grcmio  kg  is  or  else  in  nuhihus  (w).  Modern  law- 
yers, however,  venture  to  assert,  that  what  the  grantor 
has  not  disposed  of  must  remain  in  him,  and  cannot 
pass  from  him  until  there  exists  some  grantee  to  receive 
it  («).  And  when  the  gift  is  by  way  of  use  under  the 
Statute  of  Uses,  there  is  no  doubt  that,  until  the  con- 
tingency occui's,  the  use,  and  with  it  the  inheritance, 
result  to  the  grantor.  So,  in  the  case  of  a  will,  the 
inheritance,  until  the  contingency  happens,  descends  to 
the  heir  of  the  testator,  unless  disposed  of  by  a  residuary 
or  specific  devise  (o). 

But  whatever  difficulties  may  have  beset  the  departure 

(0  Stat.  3  &4Will.  rV.  c.  106,  —107,  where  the  old  opmion  is 

8.  4.  maintained. 

(w)  Co.  Litt.  342  a  ;  1  P.  Wms.  (o)  Fcarne,   Cont.    Rem.    351  ; 

515,  51G;  Bac.  Abr.  tit.  Remain-  Eyerton  v.  Masscy,  3  C.  B.,  N.  S. 

dcr  and  Reversion  (c) .  358;    Williams   on   Settlements, 

(//)  Fearne,    Cont.   Rem.    30 1.  207—210. 
See,  however,  2  Prcst.  Abst.  100 
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InLordCokc's 
time  contin- 
gent remain- 
ders were  well 
established. 


The  doctrine 
now  settled. 


Mr.  Feame's 
treatise. 


Definition  of 
a  contingent 
remainder. 


Example. 


from  ancient  rules,  the  necessities  of  society  required  that 
future  estates,  to  vest  in  unborn  Or  unascertained  persons, 
should  under  certain  circumstances  he  allowed.  And, 
in  the  time  of  Lord  Coke,  the  validity  of  a  gift  in  re- 
mainder to  become  vested  on  some  future  contingency, 
was  well  established.  Since  his  day  the  doctrine  of 
contingent  remainders  has  gradually  become  settled  ; 
so  that,  notwithstanding  the  uncertainty  still  remaining 
with  regard  to  one  or  two  points,  the  whole  system  now 
presents  a  beautiful  specimen  of  an  endless  variety  of 
complex  cases,  all  reducible  to  a  few  plain  and  simple 
principles.  To  this  desirable  end  the  masterly  treatise  of 
Mr.  Fearne  on  this  subject  (p)  has  mainly  contributed. 

Let  us  now  obtain  an  accurate  notion  of  what  a 
contingent  remainder  is,  and,  afterwards,  consider  the 
rules  which  are  required  to  be  observed  in  its  creation. 
We  have  already  said  that  a  contingent  remainder  is 
a  future  estate.  As  distinguished  from  an  executory 
interest,  to  be  hereafter  spoken  of,  it  is  a  future  estate, 
w^hich  waits  for  -and  depends  on  the  determination  of 
the  estates  which  precede  it.  But,  as  distinguished 
from  a  vested  remainder,  it  is  an  estate  in  remainder, 
which  is  not  ready,  from  its  commencement  to  its  end, 
to  come  into  possession  at  any  moment  when  the  prior 
estates  may  happen  to  determine.  For  if  any  contin- 
gent remainder  should,  at  any  time,  become  thus  ready 
to  come  into  immediate  possession,  whenever  the  prior 
estates  may  determine,  it  will  then  be  contingent  no 
longer,  but  will  at  once  become  a  vested  remainder  {q). 
For  example,  suppose  that  a  gift  be  made  to  A.,  a 
bachelor,  for  his  life,  and  after  the  determination  of 


(p)  Feame's  Essay  on  the 
Learning  of  Contingent  Remain - 
ders  and  Executor  J- Devises.  Tlie 
last  edition  of  this  work  has  been 
rendered  valnablc  by  an  original 


view  of  executory  interests,  con- 
tained in  a  second  volume,   ap- 
pended  by   the    learned    editor, 
Mr.  Josiah  William  Smith. 
(q)  See  ante,  p.  302. 
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that  estate,  by  forfeiture  or  otherwise  in  his  lifetime, 
to  B.  and  his  heirs  during  the  life  of  A.,  and  after  the 
decease  of  A.,  to  the  eldest  son  of  A.  and  the  heirs  of 
the  body  of  such  son.  Here  we  have  two  remainders, 
one  of  which  is  vested,  and  the  other  contingent.  The 
estate  of  B.  is  vested  (>•).  Why  ?  Because,  though 
it  be  but  a  small  estate,  yet  it  is  ready  from  the  first, 
and  so  long  as  it  lasts,  continues  ready  to  come  into 
possession,  whenever  A.'s  estate  may  happen  to  deter- 
mine. There  may  be  very  little  doubt  but  that  A. 
will  commit  no  forfeiture,  but  will  hold  the  estate  as 
long  as  he  lives.  But,  if  his  estate  should  determine 
the  moment  after  the  grant,  or  at  any  time  wJiiht  B.'s 
estate  lasts,  there  is  B.  quite  ready  to  take  possession. 
B.'s  estate,  therefore,  is  vested.  But  the  estate  tail  to 
the  eldest  son  of  A.  is  plainly  contingent.  For  A., 
being  a  bachelor,  has  no  son  ;  and,  if  he  should  die 
without  one,  the  estate  tail  in  remainder  will  not  be 
ready  to  come  into  possession  immediately  on  the  deter- 
mination of  the  particular  estates  of  A.  and  B.  Indeed, 
in  this  case,  there  will  be  no  estate  tail  at  all.  But  if 
A.  should  marry  and  have  a  son,  the  estate  tail  will 
at  once  become  a  vested  remainder ;  for,  so  long  as 
it  lasts,  that  is,  so  long  as  the  son  or  any  of  the  son's 
issue  may  live,  the  estate  tail  is  ready  to  come  into 
immediate  possession  whenever  the  prior  estates  may 
determine,  whether  by  A.'s  death,  or  by  B.'s  forfeiture, 
supposing  him  to  have  got  possession  (.s).  It  will  be 
observed  that  here  there  is  an  estate,  which,  at  the 
time  of  the  grant,  is  future  in  interest,  as  well  as  in 
possession  ;  and  till  the  son  is  born,  or  rather  till  ho 
comes  of  age,  the  lands  are  tied  up,  and  placed  beyond 
the  power  of  complete  alienation.  This  example  of  a 
contingent  remainder  is  here  given  as  by  far  the  most 
usual,  being  that  which  occurs  every  day  in  the  settle- 
ment of  landed  estates. 

(/•)  Ffiinie,  Coiit.  Horn.  iip.  7  n,  :J26.         (>)  Sec  ante,  pp.  301,  302. 
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Two  rules  for 
the  ci'catiou  of 
a  contingent 
remainder. 

Rulel. 


Ancient  noto- 
I'iety  of  trans- 
fer of  the 
feudal  posses- 
sion. 


Example,  a 
feoffment  to 
A.  to-day  to 
hold  from  to- 
morrow. 


To  A.  for  life, 
and  after  his 
decease  and 
one  day,  to  B. 


The  rules  wliieli  are  required  for  ilio  creation  of  a 
contiugeut  remainder  may  Le  reduced  to  two ;  of  which 
the  first  and  principal  is  well  established ;  but  the  latter 
has  occasioned  a  good  deal  of  controversy.  The  first 
of  these  rules  is,  that  the  seisin,  or  feudal  possession, 
must  never  be  without  an  owner ;  and  this  rule  is 
sometimes  expressed  as  follows,  that  every  contingent 
remainder  of  an  estate  of  freehold  must  have  a  parti- 
cular estate  of  freehold  to  support  it  (t).  The  ancient 
law  regarded  the  feudal  possession  of  lands  as  a  matter 
the  transfer  of  which  ought  to  be  notorious ;  and  it 
accordingly  forbad  the  conveyance  of  any  estate  of  free- 
hold by  any  other  means  than  an  immediate  delivery 
of  the  seisin,  accompanied  by  words,  either  written  or 
openly  spoken,  by  which  the  owner  of  the  feudal  pos- 
session might  at  any  time  thereafter  be  known  to  all 
the  neighbourhood.  If,  on  the  occasion  of  any  feoff- 
ment, such  feudal  possession  was  not  at  once  parted 
with,  it  remained  for  ever  with  the  grantor.  Thus  a 
feoffment,  or  any  other  conveyance  of  a  freehold,  made 
to-day  to  A.,  to  hold  from  to-morrow,  would  be  abso- 
lutely void,  as  involving  a  contradiction.  For  if  A. 
is  not  to  have  the  seisin  till  to-morrow,  it  must  not  be 
given  him  till  then  {u).  So,  if,  on  any  conveyance, 
the  feudal  possession  were  given  to  accompany  any 
estate  or  estates  less  than  an  estate  in  fee  simple,  the 
moment  such  estates,  or  the  last  of  them,  determined, 
such  feudal  possession  would  again  revert  to  the  grantor, 
in  right  of  his  old  estate,  and  could  not  be  again 
parted  with  by  him,  without  a  fresh  conveyance  of  the 
freehold.  Accordingly,  suppose  a  feoffment  to  be  made 
to  A.  for  his  life,  and  after  his  decease  and  one  day, 
to  B.  and  his  heii-s.  Here,  the  moment  that  A.'s  estate 
determines  by  his  death,  the  feudal  possession,  which 
is  not  to  belong  to  B.  till  one  day  afterwards,  reverts 


{t)  2  Bl.  Com.  171. 


(«)  2  Bl.  Com.  166. 
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to  tlie  feoffor,  and  cannot  be  taken  out  of  him  with- 
out a  new  feoffment.  The  consequence  is,  that  the 
gift  of  the  future  estate,  intended  to  be  made  to  B.,  is 
absohitely  void.  Had  it  been  held  good,  the  feudal 
possession  would  have  been  for  one  day  without  any 
owner ;  or,  in  other  w^ords,  there  would  have  been  a 
so-called  remainder  of  an  estate  of  freehold,  without  a 
particular  estate  of  freehold  to  support  it.     Let  us  now  To  A.  for  his 

j.ii.1  1-  T-r  Ji  J    J.         e  L   L      life,  and  after 

take  the  case  we  have  beiore  reierred  to,  oi  an  estate  his  decease  to 
to  A.,  a  bachelor,  for  his  life,  and  after  his  decease  to  his  eldest  son 
his  eldest  son  in  tail.     In  this  case  it  is  evident,  that 
the  moment  A.'s  estate  determines  by  his  death,  his 
son,  if  living,  must  necessarily  be  ready  at  once  to  take 
the  feudal  possession,  in  respect  of  his  estate  tail.     The 
only  case  in  which  the  feudal  possession  could,  under 
such  a  limitation,  ever  be  without  an  owner,  at  the 
time  of  A.'s  decease,  would  be  that  of  the  mother  being 
then  enceinte  of  the  son.     In  such  a  case  the  feudal 
possession  would  be  evidently  without  an  owner,  until 
the  birth  of  the  son  ;  and  such  posthumous  son  would 
accordingly  lose  his  estate,  were  it  not  for  a  special 
provision  which  has  been  made  in  his  favour.     In  the  Postlmmous 
reign  of  William  III.  an  Act  of  Parliament  {v)  was  Se^^?ato7 
passed  to  enable  posthumous  children  to  take  estates,  ^is  ^  to^- 
as  if  born  in  their  father's  lifetime.     And  the  law  now 
considers  every  child  en  ventre  sa  mere  as  actually  born, 
for  the  purpose  of  taking  any  benefit  to  which,  if  born, 
it  would  be  entitled  (.r) . 

As  a  corollary  to  the  rule  above  laid  down,  arises  A  contingent 
another  proposition,  frequently  itself  laid  down  as  a  na|!!,'"vest 
distinct  rule,  namely,  that  every  contingent  remainder  fl'iii'ig"  the 
must  vest,  or  become  an  actual  estate,  during  the  con-  estate/ or  co 

instanti  that  it 
(r)  Stat.  10    &    11  Will.    III.       Beames,    3G7  ;  Mo<jy  v.  Mofj;/,    1    <h-lcnnines. 

c.  16.  Meriv.  G54  ;   Trourr  v.  Uiitls,    1 

{x)  Doe  V.  Clarice,  2  H.  Bl.  399  ;       Sim.  &  Stu.  181. 

Blnckburn   v.    Stnblen,    2   Ves.    & 
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tiuuance  of  the  particular  estate  which  supports  it,  or 
€0  instanti  that  such  particular  estate  determines  ;  other- 
wise such  contingent  remainder  will  fail  altogether,  and 
Example.  can  never  become  an  actual  estate  at  all.  Thus,  sup- 
pose lands  to  be  given  to  A.  for  his  life,  and  after  his 
decease  to  such  son  of  A.  as  shall  first  attain  the  age 
of  twenty-four  years.  As  a  contingent  remainder  the 
estate  to  the  son  is  well  created  {y)  ;  for  the  feudal 
seisin  is  not  necessarily  left  without  an  owner  after  A.'s 
decease.  If,  therefore,  A.  should,  at  his  decease,  have 
a  son  who  should  then  be  twenty-four  years  of  age  or 
more,  such  son  will  at  once  take  the  feudal  possession  by 
reason  of  the  estate  in  remainder  which  vested  in  him 
the  moment  he  attained  that  age.  In  this  case  the  con- 
tingent remainder  has  vested  during  the  continuance  of 
the  particular  estate.  But  if  there  should  be  no  son,  or 
if  the  son  should  not  have  attained  the  prescribed  age 
at  his  father's  death,  the  remainder  will  fail  alto- 
gether (s).  For  the  feudal  possession  will  then,  imme- 
diately on  the  father's  decease,  revert,  for  want  of 
another  owner,  to  the  person  who  made  the  gift  in 
right  of  his  reversion.  And,  having  once  reverted,  it 
cannot  now  belong  to  the  son,  without  the  grant  to  him 
of  some  fresh  estate  by  means  of  some  other  convey- 
Exception.  ance.  An  exception  to  this  rule  has  now  been  made 
Cases  in  which  \)j  the  Act  to  amend  the  law  as  to  contingent  re- 
mainders {a).  This  Act  provides  that  every  contingent 
remainder  created  by  any  instrument  executed  after 


remainders 
capable  of 
taldnf?  effect 


(y)  2  Prest.  Abst.  148. 

(s)  Testing  v.  Allen,  12  Mees. 
&  Wels.  279  ;  5  Hare,  573.  See 
however  as  to  this  case,  Riley  v. 
Garnett,  3  De  Gex  &  S.  629 ; 
Browne  v.  Browne,  3  Sma.  &  Giff . 
568,  qy?  Re  Mid  Kent  Railw(nj 
Act,  1856,  Ex  parte  Styan,  John. 
387 ;  HohnesY.  Pre.scott, Y.-C.  W., 
10Jur.,N.  S.  507;  12W.  11.636; 


Rhodes  V.  Whitehead,  2  Drew.  & 
Sm.  532;  Price  v.  Sail,  L.  R., 
5  Eq.  399  ;  Perceval  v.  Perceval, 
L.  E.,  9  Eq.  386 ;  Re  EddeVs 
Trust,  V.-C.  B.,  L.  R.,  11  Eq. 
559 ;  Brachenhury  v.  Gibbons,  2 
Ch.  Div.  417  ;  Cunliffe  v.  Branker, 
3  Ch.  Div.  393. 

[a)  Stat.  40  k  41  Vict.   c.  33, 
passed  2nd  August,  1877. 
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the  passing  of  the  Act,  or  by  any  will  or  codicil  revived 
or  republished  bj  any  will  or  codicil  executed  after  that 
date,  in  tenements  or  hereditaments  of  any  tenure,  which 
would  have  been  valid  as  a  springing  or  shifting  use  or 
executory  devise  or  other  limitation,  had  it  not  had  a 
sufficient  estate  to  support  it  as  a  contingent  remainder, 
shall,  in  the  event  of  the  particular  estate  determining 
before  the  contingent  remainder  vests,  be  capable  of 
taking  effect  in  all  respects  as  if  the  contingent  re- 
mainder had  originally  been  created  as  a  springing  or 
shifting  use  or  executory  devise  or  other  executory 
limitation.  It  will  be  found  in  the  next  chapter,  which 
treats  of  an  executory  interest,  that  there  are  some 
future  limitations,  which  are  valid  by  way  of  springing 
or  shifting  use  in  a  deed  or  executory  devise  in  a  will, 
without  being  preceded  by  any  particular  estate  of  free- 
hold. This  subject  will  accordingly  be  resumed  in  the 
next  chapter. 

A  contingent  remainder  cannot  be  made  to  vest  on  Events  on 
any  event  which  is  illegal,  or  contra  boitos  mores.     Ac-  tino-ent  ro-  " 
cordinffly  no  such  remainder  can  be  given  to  a  child  maindermay 

not  vest, 
who  may  be  hereafter  born  out  of  wedlock.     But  this 

can  scarcely  be  said  to  be  a  rule  for  the  creation  of  con- 
tingent remainders.  It  is  rather  a  part  of  the  general 
policy  of  the  law  in  its  discouragement  of  vice.  In  the 
reports  of  Lord  Coke,  however,  a  rule  is  laid  down  of 
which  it  may  be  useful  to  take  some  notice,  namely, 
that  the  event  on  which  a  remainder  is  to  depend  must 
be  a  common  possibility,  and  not  a  double  possibility,  or 
a  possibility  on  a  possibility,  which  the  law  will  not  Possibility  on 
allow  {b).  This  rule,  though  professed  to  be  founded  ^V'"^''^  >'^^y- 
on  former  i)recedonts,  is  not  to  be  found  in  any  of  the 
cases  to  which  Lord  Coke  refers,  in  none  of  which  do 
either  of  the  expressions  "  poagibility  on  a  possibility," 

(//)   2  Rep.  r>\  n;   10  Rep.  'A)  h. 
W.R.I'.  V 
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Scholastic 
looric. 


Examples  of 
common  and 
double  pot-si- 
bilities. 


or  ''  double  possiLility,"  occur.     It  appears  to  owe  its 
origin  to  the  mischievous  scliolastic  logic  which  was  then 
rife  in  our  Coui-ts  of  law,  and  of  which  Lord  Coke  had 
so  high  an  opinion  that  he  deemed  a  knowledge  of  it 
necessary  to  a  complete  lawyer  (c) .      The  doctrine  is 
indeed  expressly  introduced  on  the  authority  of  logic  : — 
"as  the  logician  saith,  ' potent ia  est  diq)Iex,  rcmota  et 
prop  in  qua'  "  {d).      This  logic,  so    soon   afterwards   de- 
molished by  Lord  Bacon,  appears  to  have  left  behind  it 
many  traces  of  its  existence  in  our  law  ;  and  perhaps  it 
would  be  found  that  some  of  those  artificial  and  technical 
rules  which  have  most  annoyed  the  judges  of  modern 
times  [e)  owe  their  origin  to  this  antiquated  system  of 
endless  distinctions  without  solid  differences.     To  show 
bow  little  of  practical  benefit  could  ever  be  derived  from 
the  distinction  between  a  common  and  a  double  possi- 
bility, let  us  take  one  of  Lord  Coke's  examples  of  each. 
He  tells  us  that  the  chance  that  a  man  and  a  woman, 
both  married  to  different  persons,  shall  themselves  marry 
one  another,  is  but  a  common  possibility  (/).     But  the 
chance  that  a  married  man  shall  have  a  son  named 
Greoff rey  is  stated  to  be  a  double  or  remote  possibility  {(j) . 
"Whereas  it  is  evident  that  the  latter  event  is  at  least 
quite  as  likely  to  happen  as  the  former.     And  if  the 
son  were  to  get  an  estate  from  being  named  Geoffrey, 
as  in  the  case  put,  there  can  be  very  little  doubt  but 
that  Geoffrey  would  be  the  name  given  to  the  first  son 
who  might  be  born  (//).      Respect  to  the  memory  of 
Lord  Coke  has  long  kept  on  foot  in  oiu'  law  books  (/) 


((•)  Preface  to  Co.  Litt.  j).  37. 

\d)  2  Rep.  51  a. 

{e)  Such  as  the  rule  in  Duin- 
por^s  case,  4  Rep.  119. 

(/)  10  Rep.  50  b;  Year  Book, 
15  Hen.  VII.  10  b,  pi.  16. 

iff)  2  Rep.  51  b. 

(A)  The  true  ground  of  the  de- 
cision in  the  old  case.fl  0  Edw.  III. 


45),  to  ■R-luch  Lord  Coke  refers, 
was  no  doubt,  as  suggested  by 
Mr.  Preston,  1  Prest.  Abst.  128, 
that  the  gift  was  made  to  Geoffrey 
the  son,  as  though  he  were  living, 
when  in  fact  there  was  then  no 
such  person. 

(/■)  2Black.  Com.  170;  Feanie, 
Cont.  Rem.  252. 
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the  rule  that  a  possibility  on  a  possibility  is  not  allowed 
by  law  in  the  creation  of  contingent  remainders.  But 
the  authority  of  this  rule  has  long  been  declining  (J), 
and  a  very  learned  judge,  now  deceased  (k),  declared 
plainly  that  it  was  abolished. 

But  although  the  doctrine  of  Lord  Coke,  that  there 
can   be  no  possibility  on  a  possibility,  has  ceased  to 
govern  the  creation  of  contingent  remainders,  there  is 
yet  a  rule  by  which  these  remainders  are  restrained 
within  due  bounds,  and  prevented  from  keeping  the 
lands,  which  are  subject  to  them,  for  too  long  a  period 
beyond  the  reach  of  alienation.     This  rule  is  the  second  Rule  2. 
rule,  to  which  we  have  referred  (/),  and  is  as  follows  : —  Gift  to  an  mi- 
that  an  estate  cannot  be  given  to  an  unborn  person  for  ^"j^  remain- 
life,  followed  hy  any  estate  to  any  child  of  such  unborn  dertohis 
person  (m)  ;  for  in  such  a  case  the  estate  given  to  the  mainder  void, 
child  of  the  unborn  person  is  void.     This  rule  is  ap- 
parently derived  from  the  old  doctrine  which  prohi- 
bited double  possibilities.     It  may  not  be  sufficient  to 
restrain  every  kind  of  settlement  which  ingenuity  might 
suggest ;  but  it  is  dii'ectly  opposed  to  the  great  motive 
which  usually  induces  attempts  at  a  perpetuity,  namely, 
the  desire  of  keeping  an  estate  in  the  same  family  ;  and 
it  has  accordingly  been  hitherto  found  sufficient.     An 

iJ)  See  Tkird  Report  of  Real  215;  Feamc,  Cont.  Rem.  502,  565, 

Property  Commissioners,   p.   29;  Butl.  note;  2  Prest.  Abst.  114  ;   1 

1  Prest.  Abst.  128,  129.  Sugd.  Pow.  470  ;  393,  8tb  cd.  ;  1 
{k)  Lord  St.  Leonards,  in  Cole  Jarm.  Wills,    251,   252,  4th  cd.  ; 

V.  Seicell,  1  Conn.  &  Laws.  344  ;  Cole  v.  Sewell,  2  H.  of  L.  Cases, 

fi.  C.  4  Dru.  &  War.  1,  32.     The  186  ;  Moinjpenny  v.  Leriiiff,  2  De 

decision   in   this   case    has    been  Gex,  M.  &  G.  145,  170  ;  Sugden 

affirmed  in  the  House  of  Lords,  on  Property,  120  ;  Sugden  on  the 

2  H.  of  L.  Cases,  186.  Real  Property  Statutes,  p.  285, 
(/)  Ante,  p.  318.  n.  («),  Ist  ed. ;  274,  n.  {a),  2nded. 
(w)  2  Cases  and  Opinions,  432  Sec,  however,  per  Wood,  V.-C, 

—441  ;  Jlay  v.  Earl  of  Coventry,       in  Catllin  v.  Brown,  11  Iluro,  375, 

3  T.  Rep.  8G  ;  Bnuknelly.  lilueH,       qy  ? 
1  East,  452  ;  Fcamc's  Posthuma, 

v2 
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^  ^  attempt  has  been  made,  with  much  abilit}^  to  explain 

away  this  rule  as  merely  an  instance  of  the  rule  by 
which,  as  we  shall  hereafter  see,  executory  interests  are 
restrained  (ii).  But  this  rule  is  more  stringent  than 
that  which  confines  executory  interests ;  and  if  there 
were  no  other  restraint  on  the  creation  of  contingent 
remainders  than  the  rule  by  which  executory  interests 
are  confined,  landed  property  might  in  many  cases  be 
tied  up  for  at  least  a  generation  further  than  is  now 
possible  (o). 

Gift  by  a  will  The  opinion  which  so  generally  prevails,  that  every 
an^^bom^  ^^  ^^^^  ^^^^^  make  what  disposition  he  pleases  of  his  own 
person,  after    estate,  —  an   opinion    countenanced    by   the   loose   de- 

a  life  estate  to         .    , .  , .  •  t        ^  n  l   i      • 

sucli  person,  scnption  sometimes  given  by  lawyers  oi  an  estate  m 
fee  simple  {p), — has  not  unfrequently  given  rise  to 
attempts  made  by  testators  to  settle  their  property  on 
future  generations  beyond  the  bounds  allowed  by  law ; 
thus  lands  have  been  given  by  will  to  the  unborn  son 
of  some  living  person  for  his  life,  and  after  the  decease 
of  such  unborn  son,  to  /lis  sons  in  tail.  This  last  limi- 
tation to  the  sons  of  the  unborn  son  in  tail,  we  have 
observed,  is  void.  The  Courts  of  law,  however,  have 
been  so  indulgent  to  the  ignorance  of  testators,  that  in 
the  case  of  a  will,  they  have  endeavoured  to  cany  the 
intention  of  the  testator  into  effect,  as  nearly  as  can 
jiossihiy  he  done,  without  infringing  the  rule  of  law ; 
they,  accordingly,  take  the  liberty  of  altering  his  will 
to  what  they  presume  he  would  have  done  had  he  been 
acquainted  with  the  rule  which  prohibits  the  son  of 
any  unborn  son  from  being,  in  such  circumstances,  the 

(«)  See  Lewis  on  Perpetuities,  counsel  for  the  respondent,   nor 

p.  408  et  seq.    The  case  of  ChaUis  mentioned  in  the  judgment  of  the 

v.Docd..£icrs,  18  Q.  B.  231,  must  Court.     This  case  has  since  been 

be  admitted  to  accord  with  this  reversed  in  the  House  of  Lords, 

opinion;  but  the  point,    thoug-h  7  H.  of  L.  Cas.  531. 

adverted  to  by  the  counsel  for  the  (o)  See  Appendix  (F). 

appellant,  was  not  taken  by  the  {p)  2  Black.  Com.  104. 
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oLJect  of  a  gift.  This,  in  Frencli  law,  is  called  the  Cyprhdoc. 
CI/  pres  doctrine  (q).  From  what  has  already  been  ^"^^' 
said,  it  will  be  apparent  that  the  utmost  that  can  be 
legally  accomplished  towards  securing  an  estate  in  a 
family  is  to  give  to  the  unborn  sons  of  a  living  person 
estates  in  tail :  such  estates,  if  not  barred,  will  descend 
on  the  next  generation ;  but  the  risk  of  the  entails 
being  barred  cannot,  by  any  means,  be  prevented.  The 
Courts,  therefore,  when  they  meet  with  such  a  disposi- 
tion as  above  described,  instead  of  confining  the  unborn 
son  of  the  living  person  to  the  mere  life  estate  given 
him  by  the  terms  of  the  will,  and  annulling  the  subse- 
quent limitations  to  his  offspring,  give  to  such  son  an 
estate  in  tail,  so  as  to  afford  to  his  issue  a  chance  of 
inheriting  should  the  entail  remain  unbarred.  But  this 
doctrine,  being  rather  a  stretch  of  judicial  authority,  is 
only  applied  where  the  estates  given  by  the  will  to  the 
children  of  the  unborn  child  are  estates  in  tail,  and  not 
where  they  are  estates  for  life  (r),  or  in  fee  simple  (s). 
If,  however,  the  estates  bo  in  tail,  the  rule  equally 
applies,  whether  the  estates  tail  be  given  to  the  sons 
successively  according  to  seniority,  or  to  all  the  children 
equally  as  tenants  in  common  (/'). 

Though  a  contingent  remainder  is  an  estate  wliich.  The  expectant 
if  it  arise,  must  arise  at  a  future  time,  and  will  then  coutin^ent  re- 
belong  to  some  future  owner,  yet  the  contingency  may  maindor  may 
be  of  such  a  kind,  that  the  future  expectant  owner  may  °' 

be  now  living.    For  instance,  suppose  that  a  conveyance  Example. 

(5)  Feame,    Cont.    Rem.   204,  E..,  3  Ch.  93,  99  ;  and  per  Jcssel, 

note  ;  1  Jarman  on  Wills,  298,  M.  R.,   in   JI(ti>iplo>i  v.  llolman, 

4th    ed.  ;     Vandcrplan/c   v.    Junff,  5  Ch.  Div.  183,  193. 
3  Hare,  1  ;   Mfj)njpeiuiy  v.  Bering,  [a)  Bristoiv   v.    Wurde,    2    Ves. 

16  Mce.   &  Wels.  418;  JlamjHon  jun.  336  ;  IMc  v.  Pew,  25  Beav. 

V.  llolman,  5  Ch.  Div.  183.  335. 

(r)  Seaward  v.  H'illcoc/c,  6  East,  (l)  Pitt  v.   Jtrc/cson,    2   Bro.  0. 

198.     Sec,  however,  per  Rrjlt,  L.  C.    51  ;    Tandcrplnn/c   v.   King,    3 

J.,  in  Forsbrook  v.  Forkbrooh,  L.  Ilure,  1. 
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be  made  to  A.  for  his  life,  and  if  C.  "be  living  at  his 
decease,  then  to  B.  and  his  heirs.  Here  is  a  contingent 
remainder,  of  which  the  future  expectant  owner,  B., 
may  bo  now  living.  The  estate  of  B.  is  not  a  present 
vested  estate,  kept  out  of  possession  only  by  A.'s  prior 
right  thereto.  But  it  is  a  future  estate  not  to  com- 
mence, either  in  possession  or  in  interest,  till  A.'s 
decease.  It  is  not  such  an  estate  as,  according  to  our 
definition  of  a  vested  remainder,  is  always  ready  to 
come  into  possession  whenever  A.'s  estate  may  end; 
for,  if  A.  should  die  after  C,  B.  or  his  heirs  can  take 
nothing.  Still  B.,  though  he  has  no  estate  during  A.'s 
life,  has  yet  plainly  a  chance  of  obtaining  one,  in  case 
C.  should  survive.  This  chance  in  law  is  called  a  ]WS' 
sibiUti/;  and  a  possibility  of  this  kind  was  long  looked 
upon  in  much  the  same  light  as  a  condition  of  re-entry 
was  regarded  {u),  having  been  inalienable  at  law,  and 
not  to  be  conveyed  to  another  by  deed  of  grant.  A  fine 
alone,  before  fines  were  abolished,  could  effectually  have 
barred  a  contingent  remainder  (,r).  It  might,  however, 
have  been  released  ;  that  is  to  say,  B.  might,  by  deed  of 
release,  have  given  uj)  his  interest  for  the  benefit  of  the 
reversioner,  in  the  same  manner  as  if  the  contingent  re- 
mainder to  him  and  his  heirs  had  never  been  limited  (//) ; 
for  the  law,  whilst  it  tolerated  conditions  of  re-entry  and 
contingent  remainders,  always  gladly  permitted  such 
rights  to  be  got  rid  of  by  release,  for  the  sake  of  pre- 
serving unimpaired  such  vested  estates  as  might  ha2')pen 
to  be  subsisting.  A  contingent  remainder  was  also 
devisable  by  will  under  the  old  statutes  (;:),  and  is  so 
under  the  present  Act  for  the  amendment  of  the  laws 


(m)  Ante,  p.  295. 

{x)  Feame,  Cont.  Rem.  365  ; 
Helps  V.  Hereford,  2  Barn.  &  Aid. 
242  ;  Doe  d.  Chriatmas  v.  Oliver, 
10  Bam.   &  Cress.    181  ;  Doe  d. 


Lionley  v.  Earl  of  Scnrboro'igh,  3       3G6,  note. 


Adol.  &  EU.  2. 

(y)  LampeVs  case,  10  Rep.  48  a, 
h\Marksv.  Marks,  1  Strange,  132. 

(;)  Roe  d.  Ferry  v.  Jones,  1  H. 
Black.   30;   Feame,  Cont.  Rem. 
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vnih.  respect  to  wills  (a) .   And  it  was  tlie  rule  in  equit}'-,  Was  assign- 
that  an  assignment  intended  to  be  made  of  a  possibility  ^   emeqiuy, 
for  a  valuable  consideration  sliould  be  decreed  to  be 
carried  into  effect  (b).     But  the  Act  to  amend  the  law  Act  to  amend 
of  real  property  (c)  now  enacts,  that  a  contingent  inte-  real  property, 
rest,  and  a  possibility  coupled  with  an  interest,  in  any 
tenements  or  hereditaments  of  any  tenure,  whether  the 
object  of  the  gift  or  limitation  of  such  interest  or  possi- 
bility be  or  be  not   ascertained,  may  be  disposed  of 
by  deed.     But  every  such  disposition,  if  made  by  a 
married  woman,  was  required  to  be  made  conformably 
to  the  provisions  of  the  Act  for  the  abolition  of  fines 
and  recoveries  {d). 

The  circumstance  of  a  contingent  remainder  having  Inalienable 
been  so  long  inalienable  at  law  was  a  curious  relict  of  cont^i"-en^ 
the  ancient  feudal  system.  This  system,  the  fountain  remainder, 
of  our  jurisprudence  as  to  landed  property,  was  strongly 
opposed  to  alienation.  Its  policy  was  to  unite  the  lord 
and  tenant  by  ties  of  mutual  interest  and  affection ; 
and  nothing  could  so  effectually  defeat  this  end  as  a 
constant  change  in  the  parties  sustaining  that  relation. 
The  proper  method,  therefore,  of  explaining  om'  laws, 
is  not  to  set  out  ^ith  the  notion  that  every  subject  of 
property  may  be  aliened  at  pleasure ;  and  then  to 
endeavour  to  explain  why  certain  kinds  of  property 
cannot  be  aliened,  or  can  be  aliened  only  in  some 
modified  manner.  The  law  itself  began  in  another 
way.  When,  and  in  what  manner,  different  kinds  of 
property  gradually  l)ecame  subject  to  different  modes 
of  alienation  is  the  matter  to  bo  explained  ;  and  this 
explanation   wo    have    endeavoured,  in  proceeding,  as 

(a)  Stat.  7  Will.  IV.  &  1  Vict.  Lcighton,     3    Meriv.    GC7,    CG8, 

0.  26,  8.  3  ;  Ingilby  v.  Amcolts,  21  note  (4). 
Beav.  585.  (c)  Stat.    8    &   9  Vict.    c.    106, 

{b)  Feame,    Cent.    Rem.    550,  s.  G. 
551  ;    Boe,    howevci-,    CarUton  v.  (f/)  Sec  auto,  pp.  270.  230, 
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far  as  possible  to  give.  But,  as  to  sueli  interests  as 
remained  inalienable,  the  reason  of  their  being  so  was, 
that  they  had  not  been  altered,  but  remained  as  they 
were.  The  statute  of  Quia  e  nip  fores  (r)  expressly  per- 
mitted the  alienation  of  lands  and  tenements, — an 
alienation  which  usage  had  already  authorized ;  and 
ever  since  this  statute,  the  ownership  of  an  estate  in 
lands  (an  estate  tail  excepted)  has  involved  in  it  an 
undoubted  power  of  conferring  on  another  person  the 
same,  or,  j^erhaps  more  strictly,  a  similar  estate.  But 
a  contingent  remainder  is  no  estate — it  is  merely  a 
chance  of  having  one ;  and  the  reason  why  it  so  long 
remained  inalienable  at  law  was  simply  because  it  had 
never  been  thought  worth  while  to  make  it  alienable. 

Destruction  One  of  the  most  remarkable  incidents  of  a  contingent 

rcmahidcTs.^  remainder  was  its  liability  to  destruction,  by  the  sudden 
determination  of  the  particular  estate  upon  which  it 
LiabUity  to  depended.  This  liability  has  now  been  removed  by  the 
nowTcmoved.  -^^^  ^^  amend  the  law  of  real  property  (_/')  :  it  was,  in 
effect,  no  more  than  a  strict  application  of  the  general 
rule,  required  to  be  observed  in  the  creation  of  con- 
tingent remainders,  that  the  freehold  must  never  be 
left  without  an  owner.  For  if,  after  the  determination 
of  the  particular  estate,  the  contingent  remainder 
might  still,  at  some  futiu'e  time,  have  become  a  vested 
estate,  the  freehold  would,  until  such  time,  have  re- 
mained undisposed  of,  contrary  to  the  principles  of  the 
Example.  law  before  explained  (g).  Thus,  suppose  lands  to  have 
been  given  to  A.,  a  bachelor,  for  his  life,  and  after  his 
decease  to  his  eldest  son  and  the  heirs  of  his  body,  and, 
in  default  of  such  issue,  to  B.  and  his  heirs.  In  this 
case  A.  would  have  had  a  vested  estate  for  liis  life  in 


{c)  18  Edw.  I.  c.  1,  ante,  p.  85. 
(/)  Stat.  8  &  9  Vict.  c.  lOG, 
8,  repealing-  stat.  7  &  8  Vict. 


76,  s.  8,  to  the  same  effect. 
iff)  Ante,  p.  318. 
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possession.  There  would  liave  been  a  contingent  re- 
mainder in  tail  to  his  eldest  son,  which  would  have 
become  a  vested  estate  tail  in  such  son  the  moment  he 
was  born,  or  rather  begotten ;  and  B.  would  have  had 
a  vested  estate  in  fee  simple  in  remainder.  Now  sup- 
pose that,  before  A.  had  any  son,  the  particular  estate 
for  life  belonging  to  A.,  which  supported  the  contingent 
remainder  to  his  eldest  son,  should  suddenly  have  de- 
termined dm-ing  A.'s  life,  B.'s  estate  would  then  have 
become  an  estate  in  fee  simple  in  possession.  There 
must  be  some  owner  of  the  freehold ;  and  B.,  being 
next  entitled,  would  have  taken  possession.  When  his 
estate  once  became  an  estate  in  possession,  the  prior 
remainder  to  the  eldest  son  of  A.  was  for  ever  excluded. 
For,  by  the  terms  of  the  gift,  if  the  estate  of  the  eldest 
son  was  to  come  into  possession  at  all,  it  must  have 
come  in  before  the  estate  of  B.  A  forfeiture  by  A.  of  Forfeiture  of 
his  life  estate,  before  the  birth  of  a  son,  would  there-  ^  ^^^  ^  ^* 
fore  at  once  have  destroyed  the  contingent  remainder 
by  letting  into  possession  the  subsequent  estate  of 
B.  (70. 

The  determination  of  the  estate  of  A.  was,  however,  A  right  of 
in  order  to  effect  the  destruction  of  the  contingent  re-  havJsu"- 
mainder,  required  to  be  such  a  determination  as  would  ported  n  con- 
put  an  end  to  his  right  to  the  freehold  or  feudal  pos-  mamder. 
session.     Thus,  if  A.   had  been  forcibly  ejected  from 
the  lands,  his  right  of  entry  would  still  have  been  sufR- 
cient  to  preserve  the  contingent  remainder ;  and,  if  ho 
should  have  died  whilst  so  out  of  possession,  the  con- 
tingent remainder  might  still  have  taken  effect.     For, 
so  long  as  A.'s  feudal  possession,  or  his  right  thereto, 
continues,  so  long,  in  the  eye  of  the  law,  docs  liis  estate 
last  (/). 

(/()  Fcanic,    Cont.   Ecm.  317  ;       Bing.  N.  C.  GOO. 
8ce   Doc  d.   Dalies   v.  Gatacre,  5  (i)  Feame,  Cout.  Ilcin.  280. 
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It  is  a  rule  of  law,  tliat  "  whonover  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the  same 
person,  without  any  intermediate  estate,  the  less  is  im- 
mediately anniliilated ;  or,  in  the  law  phrase,  is  said  to 
be  merged,  that  is,  sunk  or  drowned  in  the  greater  "  (k). 
Merger.  From  the  operation  of  this  rule,  an  estate  tail  is  pre- 

served hy  the  effect  of  the  statute  Be  donis  (/).  Thus, 
the  same  person  may  have,  at  the  same  time,  an  estate 
tail,  and  also  the  immediate  remainder  or  reversion  in 
fee  simple  expectant  on  the  determination  of  such 
estate  tail  by  failui'e  of  his  own  issue.  But  with 
regard  to  other  estates,  the  larger  will  swallow  up  the 
smaller ;  and  the  intervention  of  a  contingent  remainder 
which,  while  contingent,  is  not  an  estate,  will  not 
prevent  the  application  of  the  rule.  Accordingly,  if 
in  the  case  above  given  A.  should  have  purchased  B.'s 
remainder  in  fee,  and  should  have  obtained  a  convey- 
ance of  it  to  himself,  before  the  birth  of  a  son,  the 
contingent  remainder  to  his  son  would  have  been  de- 
stroyed. For  in  such  a  case,  A.  would  have  had  an 
estate  for  his  own  life,  and  also,  by  his  purchase,  an 
immediate  vested  estate  in  fee  simple  in  remainder  ex- 
pectant on  his  own  decease  ;  there  being,  therefore,  no 
vested  estate  intervening,  a  merger  would  have  taken 
place  of  the  life  estate  in  the  remainder  in  fee.  The 
possession  of  the  estate  in  fee  simple  would  have  been 
accelerated  and  would  have  immediately  taken  place, 
and  thus  a  destruction  would  have  been  effected  of  the 
contingent  remainder  {m),  which  could  never  afterwards 
have  become  a  vested  estate ;  for,  were  it  to  have 
become  vested,  it  must  have  taken  possession  subse- 
quently to  the  remainder  in  fee  simple ;  but  this  it 
could  not  do,  both  by  the  terms  of  the  gift,  and  also  by 
the  very  nature  of  a  remainder  in  fee  simple,  which  can 
never  have  a  remainder  after  it.     In  the  same  manner 

(A)  2  Black.  Com.  177.  p.  Go. 

[l)  Stat.  13  Edw.  I.  c.  1  ;  ante,  {,>i)  Feanie,  Cont.  Eem.  340. 
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the  sale  by  A.  to  B.  of  the  life  estate  of  A.,  called  in 
law  a  surrender  of  the  life  estate,  before  the  birth  of  a  Sun-ender  of 
son,  would  have  accelerated  the  possession  of  the  re-  *  ®  ^  °  estate. 
mainder  in  fee  simple  by  giving  to  B.  an  uninterrupted 
estate  in  fee  simple  in  possession ;  and  the  contingent 
remainder  would  consequently  have  been  destroyed  {n). 
The  same  effect  would  have  been  produced  by  A.  and 
B.  both  conveying  their  estates  to  a  third  person,  C, 
before  the  birth  of  a  son  of  A.  The  only  estates  then 
existing  in  the  land  would  have  been  the  life  estate  of 
A.  and  the  remainder  in  fee  of  B.  C,  therefore,  by 
acquiring  both  these  estates,  would  have  obtained  an 
estate  in  fee  simple  in  possession ;  on  which  no  re- 
mainder could  depend  (o).  But  now  the  Act  to  amend  Act  to  amend 
the  law  of  real  property  {p)  has  altered  the  law  in  all  property.  ^^'^ 
these  cases  ;  for,  whilst  the  principles  of  law  on  which 
they  proceeded  have  not  been  expressly  abolished,  it  is 
nevertheless  enacted  {q) ,  that  a  contingent  remainder 
shall  be,  and  if  created  before  the  passing  of  the  Act 
shall  be  deemed  to  have  been,  capable  of  taking  effect 
notwithstanding  the  determination  by  forfeiture,  sur- 
render or  merger  of  any  preceding  estate  of  freehold,  in 
the  same  manner  in  all  respects  as  if  such  determina- 
tion had  not  happened.  This  Act,  it  will  be  observed, 
applies  only  to  the  three  cases  of  forfeiture,  surrender  or 
merger  of  the  particular  estate.  If,  at  the  time  when 
the  particular  estate  would  naturally  have  expired,  the 
contingent  remainder  be  not  ready  to  come  into  imme- 
diate possession,  it  will  still  fail  as  before  (/■),  except  in 
the  cases  provided  for  by  the  recent  Act  to  amend  the 
law  as  to  contingent  remainders  (-s). 

(«)  Feame,  Cont.  Rem.  318.  s.  8,  to  the  same  effect. 

(o)  Fearnc,    Cont. 'Rem.    322,  (<?)  Sect.  8. 

note  ;  Noel  v.  Beuky,  3  Sim.  103  ;  (r)  Price  v.  llnll,  L.  R.,  o  Yii\. 

Egerlon  v.  Ma«sey,  3  C.  B.,  N.  S.  399  ;  Foreial  v.  Perceval,  L.  R., 

338.  9  Eq.  38G. 

(/y)  Stat.   8  &   9  Vict.  c.   106,  (.s)  Stat.  40  &  41  Vict.  c.    33, 

repealing  stat.  7  «fc  8  Vict.  c.  70,  ante,  pp.  320,  321. 
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Trustees  to 
preserve  con- 
tingent re- 
mainders. 


Tlie  disastrous  consoquonces  wliicli  would  liave  re- 
sulted from  the  destruction  of  the  contingent  remainder, 
in  such  a  case  as  that  we  have  just  given,  were  obviated 
in  practice  by  means  of  the  interposition  of  a  vested 
estate  between  the  estates  of  A.  and  B.  We  have 
seen  (/)  that  an  estate  for  the  life  of  A.,  to  take  effect 
in  possession  after  the  determination,  by  forfeiture  or 
otherwise,  of  A.'s  life  interest,  is  not  a  contingent,  but  a 
vested  estate  in  remainder.  It  is  a  present  existing 
estate,  always  ready,  so  long  as  it  lasts,  to  come  into 
possession  the  moment  the  prior  estate  determines. 
The  plan,  therefore,  adopted  for  the  preservation  of 
contingent  remainders  to  the  children  of  a  tenant  for 
life  was  to  give  an  estate,  after  the  determination  by 
any  means  of  the  tenant's  life  interest,  to  certain  per- 
sons and  their  heirs  during  his  life,  as  trustees  for  pre- 
serving the  contingent  remainders  ;  for  which  purpose 
they  were  to  enter  on  the  premises,  should  occasion 
require  ;  but  should  such  entry  be  necessary,  they  were 
nevertheless  to  permit  the  tenant  for  life  to  receive  the 
rents  and  profits  during  the  rest  of  his  life.  These 
trustees  were  prevented  by  the  Court  of  Chancery  from 
parting  with  their  estate,  or  in  any  way  aiding  the 
destruction  of  the  contingent  remainders  w^hich  their 
estate  supported  {u).  And,  so  long  as  their  estate  con- 
tinued, it  is  evident  that  there  existed  prior  to  the  birth 
of  any  son,  three  vested  estates  in  the  land  ;  namely, 
the  estate  of  A.  the  tenant  for  life,  the  estate  in  re- 
mainder of  the  trustees  during  his  life,  and  the  estate 
in  fee  simple  in  remainder,  belonging,  in  the  case  we 
have  supposed,  to  B.  and  his  heirs.  This  vested  estate 
of  the  trustees,  interposed  between  the  estates  of  A. 
and  B.,  prevented  their  union,  and  consequently  pre- 
vented the  remainder  in  fee  simple  from  ever  coming 
into  possession,  so  long  as  the  estate  of  the  trustees 


(0  Ante,  pp.  316,  317. 


{»)  Fcarne,  Cent.  Eom.  326. 
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endured,  that  is,  if  thej  were  faithful  to  theii-  trust, 
so  long  as  A.  lived.  Provision  was  thus  made  for  the 
keeping  up  of  the  feudal  possession  until  a  son  was 
born  to  take  it ;  and  the  destruction  of  the  contingent 
remainder  in  his  favoiu'  was  accordingly  prevented. 
But  now  that  contingent  remainders  can  no  longer  be 
destroyed,  of  course  there  is  no  occasion  for  trustees  to 
preserve  them. 

The  following  extract  from  a  modern  settlement,  of 

a  date  previous  to  the  Act  to  amend  the  law  of  real 

property  (r),  will  explain  the  plan  which  used  to  be 

adopted.     The  lands  were  conveyed  to  the  trustees  and 

their  heu's,  to  the  uses  declared  by  the  settlement ;  by 

which  conveyance  the  trustees  took  no  permanent  estate 

at  all,  as  has  been  explained  in  the  Chapter  on  Uses 

and  Trusts  (ic),  but  the  seisin  was  at  once  transferred  to 

those  to  whose  use  estates  were  limited.     Some  of  these 

estates  were  as  follows  : — "  To  the  use  of  the  said  A.  To  A.  for  life. 

'  and  his  assigns  for  and  dm-ing  the  term  of  his  natural 

'  life  without  impeachment  of  waste  and  from  and  im- 

'  mediately  after  the  determination  of  that  estate  by 

'  forfeiture  or  otherwise  in  the  lifetime  of  the  said  A. 

'  To  the  use  of  the  said  {trustees)  their  heirs  and  assigns  To  trustees 

'  during  the  life  of  the  said  A.     In  trust  to  preserve  ^^^^^^^n  his  hfe 

"      ,  ^  -"^  to  preserve 

'  the  contmgent  uses  and  estates  hereinafter  limited  contingent 

'  from  being  defeated  or  destroyed  and  for  that  purpose  ^'^"^^"'  '^^^• 

*  to  make  entries  and  bring  actions  as  occasion  may 

'  require     But  nevei-theless  to  permit  the  said  A.  and 

'  his  assigns  to  receive  the  rents  issues  and  profits  of 

'  the  said  lands  hereditaments  and  premises  dui-ing  his 

'  life     And  from  and  immediately  after  the  decease 

'  of  the  said  A.     To  the  use  of  the  first  son  of  the  To  A.'s  first 

'  said  A.  and  of  the  heirs  of  the  body  of  such  first  son  '"^'J-'th^isons 

■^  m  tail. 

'  lawfully  issuing  and  in  default  of  such  issue    To  the 

(f)  8  &  9  Vict.  c.  106.  {w)  Auto,  pp.  188,  ISU. 
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"  use  of  the  second  tliird  fourth  flftli  and  all  and  every 
"  other  son  and  sons  of  the  said  A.  severally  succes- 
"  sively  and  in  remainder  one  after  another  as  they 
"  shall  bo  in  seniority  of  age  and  priority  of  birth  and 
"  of  the  several  and  respective  heirs  of  the  body  and 
"  bodies  of  all  and  every  such  son  and  sons  lawfully 
"  issuing  the  elder  of  such  sons  and  the  heirs  of  his 
"  body  issuing  being  always  to  be  preferred  to  and  to 
"  take  before  the  younger  of  such  sons  and  the  heirs 
"  of  his  and  their  body  and  respective  bodies  issuing 
"  And  in  default  of  such  issue  "  &c.  Then  follow  the 
other  remainders. 


Trust  estates. 


Contingent 
remainders  of 
trust  estates 
■were  inde- 
structible. 


In  a  former  part  of  this  volume  we  have  spoken  of 
equitable  or  trust  estates  {w).  In  these  cases,  the  whole 
estate  at  law  belongs  to  trustees,  who  are  account- 
able in  equity  to  their  cesfids  que  trust,  the  beneficial 
owners.  As  equity  follows  the  law  in  the  limitation 
of  its  estates,  so  it  permits  an  equitable  or  trust  estate 
to  be  disposed  of  by  way  of  particular  estate  and 
remainder,  in  the  same  manner  as  an  estate  at  law. 
Contingent  remainders  may  also  be  limited  of  trust 
estates.  But  between  such  contingent  remainders,  and 
contingent  remainders  of  estates  at  law,  there  was 
always  this  difference,  that  whilst  the  latter  were  de- 
structible, the  former  were  not  (//).  The  destruction 
of  a  contingent  remainder  of  an  estate  at  law  depended, 
as  we  have  seen,  on  the  ancient  feudal  rule,  which 
required  a  continuous  and  ascertained  possession  of 
every  piece  of  land  to  be  vested  in  some  freeholder. 
But  in  the  case  of  trust  estates,  the  feudal  possession 
xemains  with  the  trustee  (::).     And,  as  the  destruction 


{x)  See  the  chapter  on  Uses  and 
Trusts,  ante,  p.  193  et  seq. 

(i/)  Feame,  Cent.  Rem.  321. 

{z)  See  Chapman  \ .  Blissett,  Cas. 
temp.  Talbot,  145,  151  ;  Hoplins 


V.  Hopkins,  Cas.  temp.  Talbot, 
52  n. ;  Astley  v.  MUklethicait,  15 
Ch.  D.  59  ;  Abbiss  v.  Baniei/,  17 
Ch.  D.  211. 
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of  contingent  remainders  at  law  defeated,  when  it  hap- 
pened, the  intention  of  those  who  created  them,  equity 
did  not  so  far  follow  the  law  as  to  introduce  into  its 
system  a  similar  destruction  of  contingent  remainders 
of  trust  estates.  It  rather  compelled  the  trustees  con- 
tinually to  observe  the  intention  of  those  whose  wishes 
they  had  undertaken  to  execute.  Accordingly,  if  a 
conveyance  had  been  made  unto  and  to  the  use  of  A. 
and  his  heirs,  in  trust  for  B.  for  life,  and  after  his 
decease  in  trust  for  his  first  and  other  sons  successively 
in  tail, — here  the  whole  legal  estate  would  have  been 
vested  in  A.,  and  no  act  that  B.  could  have  done,  nor 
any  event  which  might  have  happened  to  his  equitable 
estate,  before  its  natural  termination,  could  have  de- 
stroyed the  contingent  remainder  directed  to  be  held  by 
A.  or  his  heirs  in  trust  for  the  eldest  son. 

It  may  be  proper  to  mention  in  this  place,  that  an  The  Succes- 
Act  has  been  passed  for  granting  duties  on  succession  to  ^°^^  ^g^^ 
property  on  the  death  of  any  person  dying  after  the  19th 
of  May,  1853,  the  time  appointed  for  the  commence- 
ment of  the  Act  {a).  These  duties  are  as  follows  : — 
Where  the  successor  is  the  lineal  issue  or  lineal  ancestor 
of  the  predecessor,  the  duty  is  at  the  rate  of  one  per 
cent,  on  the  value  of  the  succession  {h)  ;  if  a  brother 
or  sister,  or  a  descendant  of  a  brother  or  sister,  three 
per  cent.  ;  if  a  brother  or  sister  of  the  father  or 
mother,  or  a  descendant  of  such  a  brother  or  sister, 
five  per  cent.  ;  if  a  brother  or  sister  of  the  grandfatlier 
or  grandmother  of  the  predecessor,  or  a  descendant  of 

[a)  Stat.  IG  &  17  Vict.  c.  51;  H.  of  L.  Cas.  477  ;  Allonicij-O'eii. 

see  JFilcox  v.  Smit/i,  4  Drew.  40  ;  v.  Snnjthe,  9  H.  of  L.  Cas.  498  ; 

Attorney-fJen.   v.  Lord  Middlcton,  Charllo)t  \.  Atlorncy-dcn.,  4  Ai)p. 

3  H.  &  N.  125  ;  Allomoj-Gen.  v.  Cas.  427- 

Sibthorpfi,  3  H.   &  N.  424;  At-  (i)  See  stat.  44  Vict.  c.  12,  h.41  ; 

ioritetj-Gen.   v.   Lord  Jiraybrooke,  Williams  on  Personal  Property, 

5  H.  i:  N.  488 ;  9  H.  of  L.  Cas.  47G  {Addnidn),  521,  537.  l-'th  cd. 
150 ;  Atlornfij-floi.   v.    Flnutr,   9 
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such  a  brother  or  sister,  six  per  cent. ;  and  if  the  suc- 
cessor shall  be  in  any  other  degree  of  collateral  con- 
sanguinity to  the  predecessor,  or  shall  be  a  stranger  in 
blood  to  him,  the  duty  is  ten  per  cent.  (c).     Every  past 
or  f utui'e  disposition  of  property,  by  reason  whereof  any 
person  has  or  shall  become  beneficially  entitled  to  any 
property  or  the  income  thereof  upon  the  death  of  any 
person  dying  after  the  lOth  of  May,  1853,  either  im- 
mediately  or   after   any   interval,    either   certainly   or 
contingently,  and  either  originally  or  by  way  of  sub- 
stitutive limitation,  and  every  devolution  by  law  of  any 
beneficial  interest  in  jjroperty,  or  the  income  thereof, 
upon  the  death  of  any  person  dying  after  that  day,  to 
any  other  person  in  possession  or  expectancy,  is  deemed 
to  have  conferred,  or  to  confer,  on  the  person  entitled 
A  succession,    by  reason  of   any  such  disposition  or  devolution  "  a 
The  successor,  succession;"    and   the  term  "successor"  denotes  the 
The  prede-       person  SO  entitled  ;    and  the  term  "  predecessor  "  de- 
cessor.  notes  the  settlor,  testator,  obligor,  ancestor,  or  other 

person  from  whom  the  interest  of  the  successor  is  or 
shall  be  derived  {d) .  The  interest,  however,  of  a  suc- 
cessor to  real  property  is  considered  to  be  of  the  value 
of  an  annuity  equal  to  the  annual  value  (e)  of  such 
property  duiing  his  life,  or  for  any  less  period  during 
which  he  may  be  entitled ;  and  every  such  annuity  is 
to  be  valued,  for  the  pm-poses  of  the  Act,  according  to 
tables  set  forth  in  the  schedule  to  the  Act ;  and  the 
duty  is  to  be  paid  by  eight  equal  half-yearly  instal- 
ments, the  fii'st  to  be  paid  at  the  end  of  twelve  months 
after  the  successor  shall  have  become  entitled  to  the 
beneficial  enjoyment  of  the  property ;  and  the  seven 
following  instalments  are  to  be  paid  at  half-yearly 
intervals  of  six  months  each,  to  be  computed  from  the 
day  on  which  the  first  instalment  shall  have  become 

(c)  Stat.  16  &  17  Vict.  c.   51,       ZUtMah',!,.^,.,  oH.  oi  L.  290. 
S.  10.  (e)  Attorney -Gen.     v.    Eai-l    of 

[(1)  Sect.   2;    Atti>r»c)j-GeH.    v.       Sefton,  11  H.  of  L.  Cas.  2-37. 
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due.  But  if  the  successor  shall  die  before  all  such 
instalments  shall  have  become  due,  then  any  instal- 
ments not  due  at  his  decease  shall  cease  to  be  payable  ; 
except  in  the  case  of  a  successor  who  shall  have  been 
competent  to  dispose  by  will  (/)  of  a  continuing  interest 
in  such  property,  in  which  case  the  instalments  unpaid 
at  his  death  shall  be  a  continuing  charge  on  such 
interest  in  exoneration  of  his  other  property,  and  shall 
be  payable  by  the  owner  for  the  time  being  of  such 
interest  {g) . 

(/)  Attorney-Gen.  v.  Ilallelf,  2  [g)  Stat.  16  &   17  Vict.  c.   ol, 

H.  &N.  368.  s.  21. 


^\  .U.l'. 
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CHAPTER  III. 


OF  AN  EXECUTORY  INTEREST. 


Executory 
interests  arise 
of  their  own 
strent'th. 


Contingent  remainders  are  future  estates,  which,  as 
wo  have  seen  (a),  were,  until  recently,  continually  liable, 
in  law,  until  they  actually  existed  as  estates,  to  be  de- 
stroyed altogether, — executory  interests,  on  the  other 
hand,  are  future  estates,  which  in  their  nature  are 
indestructible  ((^).  They  arise,  when  their  time  comes, 
as  of  their  own  inherent  strength ;  they  depend  not  for 
protection  on  any  prior  estates,  but  on  the  contrary, 
they  themselves  often  put  an  end  to  any  prior  estates, 
which  may  be  subsisting.  Let  us  consider,  first,  the 
means  by  which  these  future  estates  may  be  created  ; 
and  secondly,  the  time  fixed  by  the  law,  within  which 
they  must  arise,  and  beyond  which  they  cannot  be 
made  to  commence. 


Section  I. 


Oft/ie  Means  hij  icliicJi  Executorij  Inteyests  may  he  created. 

1.  Executory  interests  may  now  be  created  in  two  ways 
— under  the  Statute  of  Uses  (c),  and  by  will.   Executory 


(«)  Ante,  p.  328  et  seq. 

{b)  Fearne,  Cent.  Rem.  418. 
Before  fines  "were  abolished,  it 
was  a  matter  of  doubt  whether  a 
fine  would  not  bar  an  executory 
interest,  in  case  of  non-claim  for 
five  years  after  a  right  of  entry 
had  arisen  under  the  executory 
interest.      Homilhj    v.    James,    6 


Taunt.  263 ;  sec  ante,  p.  71. 
Executoiy  interests  subsequent 
to,  or  in  defeazance  of  an  estate 
tail,  may  also  be  baiTed  in  the 
same  manner,  and  by  the  same 
means,  as  remainders  expectant 
on  the  determination  of  the  estate 
taU.  Pearne,  Cont.  Rem.  423. 
{e)  Stat.  27  Hen.  VIII.  c.  10. 
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interests  created  under  the  Statute  of  Uses  are  called 
sjmnging  or  shifting  uses.     We  have  seen  {d)  that,  previ-  Springing 
ously  to  the  passing  of  this  statute,  the  use  of  land  was  ^^^^  sliif tmg 
under  the  sole  jurisdiction  of  the  Court  of  Chancery,  as  Executory 
trusts  were  afterwards.     In  the  exercise  of  this  jurisdic-  aUowed'b^*^^ 
tion  it  would  seem  that  the  Court  of  Chancery,  rather  than  tiie  Court  of 
disappoint  the  intentions  of  parties,  gave  validity  to  such      ^^^^^7- 
interests  of  a  future  or  executory  nature,  as  were  occa- 
sionally created  in  the  disposition  of  the  use  {e) .     For 
instance,  if  a  feoffment  had  been  made  to  A.  and  his 
heirs,  to  the  use  of  B.  and  his  heirs  from  to-morrow,  the 
Court  would,  it  seems,  have  enforced  the  use  in  favour 
of  B.  notwithstanding  that,  by  the  rules  of  law,  the 
estate  of  B.  would  have  been  void  (/).     Here  we  have 
an  instance  of  an  executory  interest  in  the  shape  of  a 
springing  use,  gi^ing  to  B.  a  future  estate  arising  on 
the  morrow  of  its  own  strength,  depending  on  no  prior 
estate,  and  therefore  not  liable  to  be  destroyed  by  its 
prop  falling.     When  the  Statute  of  Uses  {g)  was  passed,  The  statute 
the  jui'isdiction  of  the  Court  of  Chancery  over  uses  was 
at  once  annihilated.     But  uses  in  becoming,  by  virtue 
of   the    statute,   estates    at    law,   brought  with    them 
into  the  courts  of  law  many  of  the  attributes,  which 
they  had  before  possessed  while  subjects  of  the  Court  of 
Chancery.     Amongst  others  which  remained  untouched,  Executory 
was  this  capability  of  being  disposed  of  in  such  a  way  "{'10"^^!'^^ 
as  to  create  executory  interests.      The  legal  seisin  or 
possession  of   lands  became  then,   for  the   first   time, 
disposable  without   the   observance  of   the   formalities 
previously  required  (//)  ;  and,  amongst  the  dispositions 
allowed,  were  these  executory  interests,  in  which  the 
legal  seisin  is  shifted  about  from  one  person  to  another, 

(d)  Ante,  pp.  18G,  187.  (</)  27  Hen.  VIII.  c.  10,  ante, 

(tf)  But!,  n.  (a)  toFearac,  Cent.  p.  188. 

Rom.  384.  (/<)  See  ante,  pp.  219,  220. 
(/)  Ante,  p.  318. 

z2 
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at  tlie  mercy  of  the  springing  uses,  to  wliicli  the  seisin 
has  been  indissolubly  united  by  the  Act  of  Parliament : 
accordingly  it  now  happens  that  by  means  of  uses,  the 
legal  seisin  or  possession  of  lands  may  be  shifted  from 
one  person  to  another  in  an  endless  variety  of  ways. 
We  have  seen  (»),  that  a  conveyance  to  B.  and  his  heirs 
to  hold  from  to-morrow,  is  absolutely  void.     But  by 
means  of  shifting  uses,  the  desii^ed  result  may  be  accom- 
plished ;  for,  an  estate  may  be  conveyed  to  A.  and  his 
heirs,  to  the  use  of  the  conveying  party  and  his  heii'S 
until  to-morrow,  and  then  to  the  use  of  B.  and  his  heirs. 
Example:—     A  very  common  instance  of  such  a  shifting  use  occurs  in 
A.  and  hirt  '^     ^^  Ordinary  marriage  settlement  of  lands.     Supposing 
heirs  uutil  a     A.,  to  be  the  settlor,  the  lands  are  then  conveyed  by  him, 

HiciiTiacre 

and,  after  the  by  the  settlement  executed  a  day  or  two  before  the 
marriage,  to    marriage,  to  the  trustees  (say  B.  and  C.  and  their  heirs) 

other  uses.  °   '  .... 

"  to  the  use  of  A.  and  his  heirs  until  the  intended  mar- 
riage shall  be  solemnized,  and  from  and  immediately 
after  the  solemnization  thereof,"  to  the  uses  agreed  on ; 
for  example,  to  the  use  of  D.,  the  intended  husband,  and 
his  assigns  for  his  life,  and  so  on.  Here  B.  and  C.  take 
no  permanent  estate  at  all,  as  we  have  already  seen  (/.). 
A.  continues,  as  he  was,  a  tenant  in  fee  simple  until  the 
marriage  ;  and,  if  the  marriage  should  never  happen,  his 
estate  in  fee  simple  will  continue  with  him  untouched. 
But,  the  moment  the  marriage  takes  place, — without 
any  further  thought  or  care  of  the  parties, — the  seisin 
or  possession  of  the  lands  shifts  away  from  A.  to  vest  in 
D.,  the  intended  husband,  for  his  life,  according  to  the 
disposition  made  by  the  settlement.  After  the  execution 
of  the  settlement,  and  until  the  marriage  takes  place,  the 
interest  of  all  the  parties,  except  the  settlor,  is  future, 
and  contingent  also  on  the  event  of  the  marriage.  But 
the  life  estate  of  D.,  the  intended  husband,  is  not  an 
interest  of  the  kind  called  a  contingent  remainder.     For, 

(0  Ante,  p.  318.  {k)  Ante,  pp.  189,  225, 
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the  estate  •which  precedes  it,  namely,  that  of  A.,  is  an 
estate  in  fee  simple,  after  which  no  remainder  can  be 
limited.  The  use  to  D.  for  his  life  springs  up  on  the 
marriage  taking  place,  and  puts  an  end  at  once  and  for 
ever  to  the  estate  in  fee  simple  which  belonged  to  A. 
Here,  then,  is  the  destruction  of  one  estate,  and  the 
substitution  of  another.  The  possession  of  A.  is  "^Tested 
from  him  by  the  use  to  D.,  instead  of  D.'s  estate  waiting 
till  A.'s  possession  is  over,  as  it  must  have  done  had  it 
been  merely  a  remainder.      Another  instance  of  the  Another 

T      ,.  p  1  •pj-  •       ji  •      instance. 

application  oi  a  shiitmg  use  occurs  m  those  cases  in 
which  it  is  wished  that  any  person  who  shall  become 
entitled  under  the  settlement  should  take  the  name  and 
arms  of  the  settlor.  In  such  a  case,  the  intention  of  Name  and 
the  settlor  is  enforced  by  means  of  a  shifting  clause,  ^"^^' 
under  which,  if  the  party  for  the  time  being  entitled 
should  refuse  or  neglect,  within  a  definite  time,  to 
assume  the  name  and  bear  the  arms,  the  lands  will  shift 
away  fi'om  him,  and  vest  in  the  person  next  entitled  in 
remainder. 

From  the  above  examples,  an  idea  may  be  formed 
of  the  shifts  and  devices  which  can  now  be  affected  in 
settlements  of  land,  by  means  of  springing  and  shifting 
uses.  By  means  of  a  use,  a  future  estate  may  be  made 
to  spring  up  with  certainty  at  a  given  time.  It  may  be 
thought,  therefore,  that  contingent  remainders,  having 
until  recently  been  destructible,  would  never  have  been 
made  use  of  in  modern  conveyancing,  but  that  every 
thing  would  have  been  made  to  assume  the  shape  of 
an  executory  interest.  This,  however,  is  not  the  case. 
For,  in  many  instances,  future  estates  are  necessarily 
required  to  wait  for  the  regular  expiration  of  those 
which  precede  them  ;  and,  when  this  is  tlie  case,  no 
act  or  device  can  prevent  such  estates  from  being 
what  thoy  are,  contingent  remainders.  The  only  thing 
that  could  formerly  be  done,  was  to  take  care  for  their 
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preservation,  by  means  of  trnstees  for  that  purpose. 
No  limitation  For,  tlio  law,  liaving  been  acquainted  with  remainders 
aTwf tin>'  use  lo^^g  before  uses  were  introduced  into  it,  will  never  con- 
Tvhich  ciui  bo  gtrue  any  limitation  to  bo  a  springing  or  shifting  use, 
remaiudcr.       which,  by  any  fair  interpretation,  can  bo  regarded  as  a 

remainder,  whether  vested  or  contingent  (/). 

The  establishment  of  shifting  and  contingent  uses 
occasioned  great  difficulties  to  the  early  lawyers,  in  con- 
sequence of  the  supposed  necessity  that  there  should, 
at  the  time  of  the  happening  of  the  contingency  on 
which  the  use  was  to  shift,  be  some  person  seised  to 
the  use  then  intended  to  take  effect.  If  a  conveyance 
were  made  to  B.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs  until  a  marriage  or  other  event,  and  afterwards 
to  the  use  of  C.  and  his  heirs,  it  was  said  that  the  use 
was  executed  in  A.  and  his  heirs  by  the  statute,  and 
that  as  this  use  was  co-extensive  with  the  seisin  of  B., 
B.  could  have  no  actual  seisin  remaining  in  him.  The 
event  now  happens.  Who  is  seised  to  the  use  of  C.  ? 
In  answer  to  this  question  it  was  held  that  the  original 
seisin  reverts  back  to  B.,  and  that  on  the  event  hap- 
pening he  becomes  seised  to  the  use  of  0.  And  to 
support  this  doctrine  it  was  further  held  that  meantime 
ScintiUa  jiirin.  a  possibility  of  seisin,  or  scintilla  Juris,  remained  vested 
in  B.  But  this  doctrine,  though  strenuously  main- 
tained in  theory,  was  never  attended  to  in  practice. 
And  in  modern  times  the  opinion  contended  for  by 
Lord  St.  Leonards  was  generally  adopted,  that  in  fact 
no  scintilla  whatever  remained  in  B.,  but  that  he  was, 
by  force  of  the  statute,  immediately  divested  of  all 
estate,  and  that  the  uses  thenceforward  took  effect  as 
legal  estates  according  to  their  limitations,  by  relation 
to   the  original   seisin  momentarily  vested   in  B.  {m). 

(?)  Fearne,   Cont.  Rem.  386—      Prcst.  Abst.  130.     See  Be  Lech- 
395,  526;  BocH..  Ilarrlsw.EoiccU,       mere  and  Lloi/d,  18  Ch.  D.  524. 
10  Bam.   &  Cress.  191,  197  ;  1  {m)  Sugd.  Pow.  19,  8th  ed. 
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And  a  final  blow  to  the  doctrine  has  now  been  given  The  doctrine 

by  an  Act  of  Parliament  (ii),  which  provides  that  where  iiXed^°" 

by  any  instrument  any  hereditaments   have   been   or 

shall  be  limited  to  uses,  all  uses  thereunder,  whether 

expressed  or  implied  by  law,  and  whether  immediate 

or  future,  or  contingent  or  executory,  or  to  be  declared 

under  any  power   therein   contained,  shall  take  effect 

when  and  as  they  arise,  by  force  of  and  by  relation  to 

the  estate  and  seisin  originally  vested  in  the  person 

seised  to  the  uses  ;  and  the  continued  existence  in  him 

or  elsewhere  of  any  seisin  to  uses  or  scintilla  juris  shall 

not  be  deemed  necessary  for  the  support  of,  or  to  give 

effect  to,  future  or  contingent  or  executory  uses ;  nor 

shall  any  such  seisin  to  uses  or  scintilla  jmis  be  deemed 

to  be  suspended,  or  to  remain  or  to  subsist  in  him  or 

elsewhere. 

One  of  the  most  convenient  and  useful  applications  Powers, 
of  springing  uses  occurs  in  the  case  of  powers,  which 
are  methods  of  causing  a  use,  with  its  accompanying 
estate,  to  spring  up  at  the  will  of  any  given  per- 
son (o)  : — Thus,  lands  may  be  conveyed  to  A.  and  his  Example, 
heii-s  to  such  uses  as  B.  shall,  by  any  deed  or  by  his 
will,  appoint,  and  in  default  of  and  until  any  such  ap- 
pointment, to  the  use  of  C.  and  his  heirs,  or  to  any 
other  uses.  These  uses  will  accordingly  confer  vested 
estates  on  C,  or  the  parties  having  them,  subject  to  be 
divested  or  destroyed  at  any  time  by  B.'s  exercising  his 
potcer  of  appointment.  Here  B.,  though  not  owner  of 
the  property,  has  yet  the  power,  at  any  time,  at  once  to 
dispose  of  it,  by  executing  a  deed ;  and  if  he  should 
please  to  appoint  it  to  the  use  of  himself  and  his  heirs, 
he  is  at  perfect  liberty  so  to  do ;  or,  by  virtue  of  his 
power,  ho  may  dispose  of  it  by  his  will.  This  power 
of  appointment  is  evidently  a  privilege  of  great  value ; 

(«)  Stat.  23  &  21  Vict.  c.  38,  (o)  See  Co.  Litt.  271  b,  n.  (1), 

8.7.  VII.,  1. 
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Bankruptcy,  and  it  is  accordingly  provided  by  the  Bankruptcy  Act, 
1883,  that  the  trustee  for  the  creditors  of  any  person 
becoming  bankrupt  may  exercise,  for  the  benefit  of  his 
creditors,  all  powers  (except  the  right  of  nomination  to 
a  vacant  ecclesiastical  benefice)  which  might  have  been 
exercised  by  the  bankrupt  for  his  0"\^^l  benefit  at  the 
commencement  of  his  bankruptcy  or  before  his  dis- 
charge {])).  If,  hoAvever,  in  the  case  above  mentioned, 
B.  should  not  become  bankrupt,  and  should  die  without 
having  made  any  appointment  by  deed  or  will,  C.'s 
estate,  having  escaped  destruction,  will  no  longer  be  in 
danger.  In  such  a  case  a  liability  was  until  recently 
incun'cd  by  the  estate  of  C.  in  respect  of  the  debts  of 
B.  secured  by  any  judgment,  decree,  order,  or  rule  of 
any  court  of  law  or  equity.  These  judgment  debts,  by 
an  Act  of  Parliament  (g),  to  which  reference  has  before 
been  made  (r),  were  made  binding  on  all  lands  over 
which  the  debtor  should,  at  the  time  of  the  judgment, 
or  at  any  time  afterwards,  have  any  disposing  power, 
which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit.  Before  this  Act  was  passed, 
nothing  but  an  appointment  by  B.  or  his  assignees,  in 
exercise  of  his  power,  could  have  defeated  or  prejudiced 
the  estate  of  C.  And  now,  by  the  Act  to  which  we 
have  before  referred  for  amending  the  law  relating  to 
future  judgments  (.s),  no  judgment  entered  up  after  the 
29th  of  Jidy,  18G4,  the  date  of  the  Act,  can  affect  any 
land  of  whatever  tenure,  until  such  land  shall  have  been 
actually  delivered  in  execution  by  ^drtue  of  a  writ  of 
elegit,  or  other  lawful  authority,  in  pursuance  of  such 
judgment. 


Judgment 
debts. 


New  Act. 


{p)  Stat.  46  &  47  Vict.  c.  52, 
ss.  44,  56  ;  see  Williams  on  Per- 
sonal Property,  224,  233,  240, 
265,  270,  12th  ed.  Stat.  32  &  33 
Vict.  c.  71,  ss.  15,  par.  (4),  25, 
par.  (5),  were  to  the  same  effect. 
The  former  Acts  gave  a  similar 
power  to  the  assignees   of    the 


bankrupt ;  see  stats.  6  Geo.  IV. 
c.  16,  s.  77;  12  &  13  Vict.  c.  106, 
s.  147. 

{q)  Stat.  1  &  2  Vict.  c.  110, 
ss.  11,  13. 

(r)  Ante,  pp.  110,  111. 

(s)  Stat.  27  &  28  Vict.  c.  112, 
ante,  p.  112. 


OF  AN  EXECUTORY  INTEREST.  345 

Suppose,  however,  that  B.  should  exercise  his  power,  Exercise  of 
and  appoint  the  lands  bj  deed,  to  the  use  of  D.  and  his  ^eed^^  ^^ 
heirs.  In  this  ease,  the  execution  by  B.  of  the  instru- 
ment required  by  the  power,  is  the  event  on  which  the 
use  is  to  spring  up,  and  to  destroy  the  estate  abeady 
existing.  The  moment,  therefore,  that  B,  has  duly 
executed  his  power  of  appointment  over  the  use,  in 
favour  of  D.  and  his  heirs,  D.  has  an  estate  in  fee 
simple  in  possession  vested  in  him,  by  virtue  of  the 
Statute  of  Uses,  in  respect  of  the  ttse  so  appointed  in 
his  favour ;  and  the  previously  existing  estate  of  0.  is 
thenceforth  completely  at  an  end.  The  power  of  dis-  The  power  is 
position  exercised  by  B.  extends,  it  will  be  observed,  °g/  °^^^ 
only  to  the  use  of  the  lands ;  and  the  fee  simple  is 
vested  in  the  appointee,  solely  by  virtue  of  the  opera- 
tion of  the  Statute  of  Uses,  which  always  instantly 
annexes  the  legal  estate  to  the  use  (;*).  If,  therefore, 
B.  were  to  make  an  appointment  of  the  lands,  in  pur- 
suance of  his  power  to  D.  and  his  heirs,  to  tJie  use  of 
E.  and  Ms  heirs,  D.  would  still  have  the  use,  which  is 
all  that  B.  has  to  dispose  of ;  and  the  use  to  E.  would 
be  a  use  upon  a  use',  which,  as  we  have  seen  {u),  is  not 
executed,  or  made  into  a  legal  estate,  by  the  Statute  of 
Uses.  E.,  therefore,  would  obtain  no  estate  at  law : 
although  the  Court  would,  in  accordance  with  the  ex- 
pressed intention,  consider  him  beneficially  entitled,  and 
would  treat  him  as  the  owner  of  an  equitable  estate  in 
fee  simple,  obliging  D.  to  hold  his  legal  estate  merely 
as  a  trustee  for  E.  and  his  heirs. 

In  the  exercise  of  a  power  it  is  absolutely  necessary  Tlie  terms  and 
that  the  terms  of  the  power,  and  all  the  formalities  re-  f"r"ifilitics  of 

11        •!       ^        111  i'ji  Ti        .1  -r  the  power 

quired  by  it,  sliould  bo  strictly  complied  Willi.     If  the  must  bo  com- 
power  should  require   a  deed  only,  a  ?<///  will  not  do  ;  ^^'^'^  ^^''*^''" 
or,  if  a  vill  only,  then   it  cannot  be   exercised  by  a 

(<)  Sec  ante,  pp.  189,  190.  {u)  Ante,  p.  191. 
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deed  (r),  or  by  any  other  act,  to  take  effect  in  the  life- 
time of  the  person  exercising  the  power  (.r).  So,  if  the 
power  is  to  be  exercised  by  a  deed  attested  by  two 
witnesses,  then  a  deed  attested  by  one  witness  only  will 
bo  insnfficient  (y).  This  strict  compliance  with  the 
terms  of  the  power  was  carried  to  a  great  length  by  the 
Power  to  bo  Courts  of  law;  so  much  so  that  where  a  power  was 
writing  under  required  to  be  exercised  by  a  writing  nndcr  hand  and 
^f.^V'i^K^^"'^'  *^^^  attested  by  ivitnesses,  the  exercise  of  the  power 
witnesses.  WHS  held  to  be  invalid  if  the  witnesses  did  not  sign 
a  written  attestation  of  the  signature  of  the  deed,  as 
well  as  of  the  sealing  (;:).  The  decision  of  this  point 
was  rather  a  surprise  upon  the  profession,  who  had 
been  accustomed  to  attest  deeds  by  an  indorsement,  in 
the  words  "  sealed  and  delivered  by  the  within-named 
B.  in  the  presence  of,"  instead  of  wording  the  attesta- 
tion, as  in  such  a  case  this  decision  required,  "  Signed 
sealed  and  delivered,"  &c.  In  order,  therefore,  to 
render  valid  the  many  deeds  which  by  this  decision 
Stat.  54  Geo.  were  rendered  nugatory,  an  Act  of  Parliament  (a)  was 
passed  by  which  the  defect  thus  arising  was  cured,  as 
to  all  deeds  and  instruments,  intended  to  exercise 
powers  which  were  executed  prior  to  the  30th  of  July, 
1814,  the  day  of  the  passing  of  the  Act.  But  as  the 
Act  had  no  prospective  operation,  the  words  "  signed 
sealed  and  delivered  "  were  still  necessary  to  be  used 
in  the  attestation,  in  all  cases  where  the  power  was  to 
be  exercised  by  writing  under  hand  and  seal,  attested 
by  witnesses  {b).     It   is,   however,  now  pro\ided  that 

(f)  Majoribanks  v.  Hovendoi,   1  2  Mau.  &  Selw.  576  ;    Wright  v. 

Drury,  11.  Barlow,  3  Mau.  &  Selw.  512. 

{x)  Sugd.  Pow.  210,  Sth  ed. ;  («)  54  Geo.  III.  c.  168. 

1   Chance  on  Powers,  ch.  9,  pp.  {b)  See,     however,    Vincent  y. 

273  et  seq.  Bishop  of  Sodor  and  Man,  5  Ex. 

(y)  Sugd.  Pow.  207  et  seq.,  Sth  Eep.  682,  693,  in  which  case  the 

ed.  ;   1  Chance  on  Powers,  331.  Court   of    Exchequer    intimated 

(;)  Trrir/Iitr.Tralrfo}-d,iTa.nnt.  that  they  considered  the   case  of 

213;  Doe   d.  Man-i/leld  v.  Teach,  TF/'iffht  r.  WaJcefo)-d  noyfovQvraled 


III.  0.  168. 
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a  deed  executed  after  the  13th  of  August,  1859,  in  the  New  enact- 
presence  of  and  attested  by  two  or  more  witnesses  in  ™^°*' 
the  manner  in  •which  deeds  are  ordinarily  executed 
and  attested,  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  he  a  valid  execution  of  a  power  of 
appointment  by  deed  or  by  any  instrument  in  writing 
not  testamentary ;  notwithstanding  it  shall  have  been 
expressly  requii-ed  that  a  deed  or  instrument  in  writing 
made  in  exercise  of  such  power  should  be  executed  or 
attested  with  some  additional  or  other  form  of  execu- 
tion or  attestation,  or  solemnity.  Provided  always, 
that  this  provision  shall  not  operate  to  defeat  any  direc- 
tion in  the  instrmnent  creating  the  power  that  the 
consent  of  any  particular  person  shall  be  necessary  to  a 
valid  execution,  or  that  any  act  shall  be  performed,  in 
order  to  give  validity  to  any  appointment  having  no 
relation  to  the  mode  of  executing  and  attesting  the 
instrument ;  and  nothing  contained  in  the  Act  is  to  pre- 
vent the  donee  of  a  power  from  executing  it  conformably 
to  the  power  by  writing,  or  otherwise  than  by  an  instru- 
ment executed  and  attested  as  an  ordinary  deed ;  and 
to  any  such  execution  of  a  power  this  provision  is  not 
to  extend  (c). 

This   strict   construction   adopted   by  the  Courts  of  Equitable  re- 
law,  in  the  case  of  instruments  exercising  powers,  is  in  defective  ^ 
some  degree  counterbalanced  by  the  practice  which  pre-  execution  of 
vailed  in  the  Com-t  of  Chancery  to  give  relief  in  certain 
cases,  when  a  power  had  been  defectively  exercised, — 
a  relief  still  afforded  by  the  High  Court  of  Justice,  now 
that  the  Court  of  Chancery  has  been  abolished.     If  the 
Courts  of  law  have  gone  to  the  very  limit  of  strictness, 

by  the  case  of  Burdctt  v.  Hoc  d.  Newton   v.  Rickdts,   9  II.  of  L. 

HpiUhurxj,  10  Clark  &  Fin.   340 ;  Cas.  202. 

6  Man.   &  Gran.  380.     See   also  (c)  Stat.  22  &  23  Vict.   c.  35, 

Re  liickctCs  Truxis,  1  John.  &  II.  s.  12. 

70,  72,  affirmed  in  II.  of  L.  as 
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for  the  benefit  of  the  persons  entitled  in  default  of 
appointment,  the  Court  of  Chancery,  on  the  other  hand, 
appears  to  have  overstepped  the  proper  boundaries  of  its 
jurisdiction  in  favour  of  the  appointee  {d).  For,  if  the 
intended  appointee  be  a  purchaser  from  the  person 
intending  to  exercise  the  power,  or  a  creditor  of  such 
person,  or  his  wife,  or  his  child,  or  if  the  appointment  be 
for  a  charitable  purpose, — in  any  of  these  cases,  equity 
■will  aid  the  defective  execution  of  the  power  {e) ;  in  other 
words,  the  Com-t  will  compel  the  person  in  possession  of 
the  estate,  and  who  was  to  hold  it  until  the  power  was 
duly  exercised,  to  give  it  up  on  an  undue  execution  of 
such  power.  It  is  certainly  hard  that,  for  want  of  a 
little  caution,  a  purchaser  should  lose  his  purchase  or  a 
creditor  his  security,  or  that  a  wife  or  child  should  be 
unprovided  for ;  but  it  may  well  be  doubted  whether  it 
bo  truly  equitable,  for  their  sakes,  to  deprive  the  person 
in  possession  ;  for  the  lands  were  originally  given  to  him 
to  hold  until  the  happening  of  an  event  (the  execution 
of  the  power),  which,  if  the  power  be  not  duly  executed, 
has  in  fact  never  taken  place. 

Exercise  of  The  above  remarks  equally  apply  to  the  exercise  of  a 

power  by  will.  pQ^gy  ]^j  ^[n  Formerly,  every  execution  of  a  power 
to  appoint  by  will  was  obliged  to  be  effected  by  a  will 
conformed,  in  the  number  of  its  witnesses  and  other 
circumstances  of  its  execution,  to  the  requisitions  of  the 
power.  But  the  Act  for  the  amendment  of  the  laws 
with  respect  to  wills  (/)  requires  that  all  wills  should 
be  executed  and  attested  in  the  same  uniform  way  (g)  ; 
Wills  Act.  and  it  accordingly  enacts  (A),  that  no  appointment 
made  by  will  in  exercise  of  any  power  shall  be  valid, 
unless  the  same  be  executed  in  the  manner  rec^uired  by 

[d)  See  7  Ves.  506;  Sugd.  Pow.  5  Beav.  249. 

532  et  seq.,  8th  ed.  (/)  7  WiU.  IV.  &  1  Vict.  c.  26. 

{e)  Sugd.   Pow.   534,  535,   8th  (y)  See  ante,  p.  246. 

ed.  ;  2  Chance  on  Powers,  c.  23,  (A)  Sect.  10. 
p.  488  et  seq.  ;  Luccna  v.  Litcena, 
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the  Act :  and  that  every  will  executed  in  the  manner 
thereby  required  shall,  so  far  as  respects  the  execution 
and  attestation  thereof,  be  a  valid  execution  of  a  power 
of  appointment  by  will,  notwithstanding  it  shall  have 
been  expressly  required  that  a  will  made  in  exercise  of 
such  power  should  be  executed  with  some  additional  or 
other  form  of  execution  or  solemnity. 

These  powers  of  appointment,  viewed  in  regard  to  Powers  of 
the  individuals  who  are  to  exercise  them,  are  a  species  ''"■^lenation 

'  •■■  unconuected 

of  dominion  over  property,  quite  distinct  from  that  free  with  owner- 
right  of  alienation  which  has  now  become  inseparably  fron/aliena- 
annexed  to  every  estate,  except  an  estate  tail,  to  which  tion  in  respect 
a  modified  right  of  alienation  only  belongs.     As  aliena- 
tion by  means  of  powers  of  appointment  was  of  a  less 
ancient  date  than  the  right  of  alienation  annexed   to 
ownership,  so  it  was  free  from  some  of  the  incumbrances 
by  which  that  right  was  clogged.     Thus  a  man  might  Appointments 
exercise  a  power  of  appointment  in  favour  of  himself  or  i^aii^^and^"^" 
of  his  wife  (/)  ;  although,  as  we  have  seen  (k),  a  man  wife, 
cannot,  by  virtue  of  his  ownership,  directly  convey  to 
himself,  and  could  not,  previously  to  the  1st  January, 
1 882,  so  convey  to  his  wife.     So  we  have  seen  (/)  that  a 
married  woman  could  not  formerly  convey  her  estates 
without  a  Jinc,  levied  by  her  husband  and  herself,  in 
which  she  was  separately  examined  ;  and  afterwards, 
no  conveyance  of  her  estates  could  be  made  without  a 
deed,  in  which  her  husband  must  have  concurred,  and 
which  must  have  been  separately  acknowledged  by  her 
to  be  her  own  act  and  deed.     But  a  power  of  appoint-  jiarrictl 
ment  either  by  deed  or  will  might  be  given  to  any  woman  might 
woman ;  and,  whether  given  to  her  when  married  or  powers. 
when  single,  she  might  exercise  such  a  power  without 
the  consent  of  any  husband  to  whom  she  might  then  or 
thereafter  be  married  {in)  ;  and   the  power  might  be 

(0  Sugd.  Pow.  471,  8th  ed.  (//()  Hoc  d.  lilotujlrhl  v.  Eijir,  3 

\k)  Ante,  pp.  225,  273.  C.  B.  577 ;  5  C.  B.  7i:J. 

(/)  ALte,  pp.  27S,  279. 
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Infimts'  mar- 
riage scttlc- 
lueuts. 


Sic. 


exercised  in  favour  of  her  Imsband,  or  of  any  one 
vhe{>i).  The  Act  of  Parliament  to  wliich  we  have 
before  referred  (o),  for  enabling  infants  to  make  binding 
settlements  on  their  marriage,  with  the  sanction  of  the 
Court  of  Chancery,  extends  to  property  over  which 
the  infant  has  any  power  of  appointment,  unless  it 
be  expressly  declared  that  the  power  shall  not  be  exer- 
cised by  an  infant  (^j).  But  the  Act  provides,  that 
in  case  any  appointment  under  a  power  of  appointment, 
or  any  disentailing  assurance,  shall  have  been  executed 
by  any  infant  tenant  in  tail  under  the  Act,  and  such 
infant  shall  afterwards  die  under  age,  such  appointment 
or  disentailing  assiu"ance  shall  thereupon  become  abso- 
lutely void  {q). 


Ignorance  of 
the  nature  of 
powers  has 
caused  dis- 
appointment 
of  intention. 


The  power  to  dispose  of  property  independently  of 
any  ownership,  though  established  for  some  three  cen- 
turies, is  at  the  present  day  frequently  unknown  to 
those  to  whom  such  a  power  may  belong.  This  igno- 
rance has  often  given  rise  to  difficulties  and  the  disap- 
pointment of  intention  in  consequence  of  the  execution 
of  powers  by  instruments  of  an  informal  nature,  par- 
ticularly by  wills,  too  often  drawn  by  the  parties  them- 
selves. A  testator  would,  in  general  terms,  give  all  his 
estate  or  all  his  property ;  and  because  over  some  of  it 
he  had  only  a  power  of  appointment,  and  not  any  actual 
ownership,  his  intention,  till  lately,  was  defeated.  For 
such  a  general  devise  was  no  execution  of  his  power 
of  appointment,  but  operated  only  on  the  property  that 
was  his  own.  He  ought  to  have  given  not  only  all  that 
he  had,  but  also  all  of  which  he  had  any  power  to  dis- 
pose. The  Act  for  the  amendment  of  the  laws  with 
respect  to  wills  (r)  has  now  provided  a  remedy  for  such 


(«)  Sugd,  Pow.  471,  Sth  ed. 
(o)  Ante,  p.  89. 
\p)  Stat.  18  &  19  Vict.  c.  43, 
s.  1.   See  Be  Cardross^s  Settlement, 


7  Ch.  D.  728. 

(?)  Sect.  2. 

(/•)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26. 
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cases,  by  enacting  (s)  that  a  general  devise  of  tlie  real  A  general 
estate  of  a  testator  shall  be  construed  to  include  any  appoiitment 
real  estate  which  he  may  have  power  to  appoint  in  any  now  executed 
manner  he  may  think  proper  {t),  and  shall  operate  as  devise, 
an  execution  of  such  power,  unless  a  contrary  intention 
shall  appear  by  the  will. 

A  power  of  appointment  may  sometimes  belong  to  a  A  power  may 

exist  concur^ 

person  concurrently  with  the  ordinary  power  of  alien-  i-ently  with 

ation  arising  from  the  ownership  of  an  estate  in  the  ownership. 

lands.     Thus  lands  may  be  limited  to  such  uses  as  A. 

shall  appoint,  and  in  default  of  and  until  appointment 

to  the  use  of  A.  and  his  heirs  (u).     And  in  such  a  case 

A.  may  dispose  of  the  lands  either  by  exercise  of  his 

power  (.r),  or  by  conveyance  of  his  estate  (//).     If  he 

exercises  his  power  the  estate  limited  to  him  in  default 

of  appointment  is  thenceforth  defeated  and  destroyed  ; 

and,  on  the  other  hand,  if  he  conveys  his  estate,  his  A  power  may 

power  is  thenceforward   e.vtinguisJivd,   and   cannot    be  guished  or 

exercised  by  him  in  derogation  of  his  own  conveyance,  suspended  by 

•^  °.  ,^,^a  conveyance 

So  if,  instead  of  conveying  his  whole  estate,  he  should  of  the  estate. 
convey  only  a  partial  interest,  his  power  would  be 
suspended  as  to  such  interest,  although  in  other  respects 
it  would  remain  in  force  ;  that  is,  he  may  still  exercise 
his  power,  so  only  that  he  do  not  defeat  his  own  grant. 
When  the  same  object  may  be  accomplished  either  by 
an  exercise  of  the  power,  or  by  a  conveyance  of  the 
estate,  care  should  be  taken  to  express  clearly  by  which 
of  the  two  methods  the  instrument  employed  is  in- 
tended to  operate.  Under  such  circumstances  it  is 
very  usual  fii'st  to  exercise  the  power,  and  afterwards 

(»)  Scot.  27.  {x)  Roach  v.  Wadham,  G  East, 

(/)  Cloves  V.  Aialry,    12  Bcav.  289. 
604.  (y)   Cox  V.  Chamberlain,  4  Vcs. 

(m)  Sir  Juhcard  Clere'n  cane,   G  G3I ;    IFi/nne  v.  Grtjiih,   3  Bing. 

Rep.   17  b;  MauitdrvU  v.  Muhh-  179;  10  J.  B.  Moore,  692;  ;5  B. 

drell,  10  Ves.  240.  &  Cress.  923  ;   1  Russ.  283. 
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to  convey  the  estate  hy  icay  of  further  assurance  only; 
in  which  case,  if  the  power  is  valid  and  subsisting, 
the  subsequent  conveyance  is  of  course  inoperative  (2) ; 
but  if  the  power  should  by  any  means  have  been 
suspended  or  extinguished,  then  the  conveyance  takes 
effect. 


Modem 
method  of 
barring 
dower. 


The  doctrine  of  powers,  together  with  that  of  vested 
remainders,  was  brought  into  very  frequent  ojieration 
by  the  usual  form  of  modern  purchase  deeds,  whenever 
the  purchaser  was  married  on  or  before  the  first  of 
January,  1834,  or  whenever,  as  sometimes  happened,  it 
was  wished  to  render  unnecessary  any  evidence  that  he 
was  not  so  married.  "We  have  seen  {f()  that  the  dower 
of  such  women  as  were  married  on  or  before  the  first 
day  of  January,  1834,  remained  subject  to  the  ancient 
law ;  and  the  inconvenience  of  taking  the  conveyance 
to  the  purchaser  jointly  with  a  trustee,  for  the  purpose 
of  barring  dower,  has  also  been  pointed  out  (//).  The 
modern  method  of  effecting  this  object,  and  at  the  same 
time  of  conferring  on  the  purchaser  full  power  of  dis- 
position over  the  land,  without  the  concurrence  of  any 
other  person,  was  as  follows :  A  general  power  of  ap- 
pointment by  deed  was  in  the  first  place  given  to  the 
pm-chaser,  by  means  of  which  he  was  enabled  to  dispose 
of  the  lands  for  any  estate  at  any  time  during  his  life. 
In  default  of  and  until  appointment,  the  laud  was  then 
given  to  the  purchaser  for  his  life,  and,  after  the  deter- 
mination of  his  life  interest  by  any  means  in  his  life- 
time, a  remainder  (which,  as  we  have  seen  (c),  was  vested) 
was  limited  to  a  trustee  and  his  heirs  during  the  pm-- 
chaser's  life.  This  remainder  was  then  followed  by  an 
ultimate  remainder  to  the  heirs  and  assigns  of  the  pur- 
chaser for  ever,   or,  which  is  the  same  thing,  to  the 


(2)  Ray  V.  ru»g,  5  Mad.  310  ; 
5  B.  &  Aid.  561  ;  Doe  d.  Wigan 
V.  Jonex,  10  B.  &  Cress.  459. 


(rt)  Ante,  p.  281. 

{b)  Ante,  pp.  283,  284. 

((')  Ante.  pp.  316,  317. 
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pui'chaser,  his  heirs  and  assigns  for  ever  (d).  These 
hmitations  were  sufficient  to  prevent  the  wife's  right  of 
dower  from  attaching.  For  the  purchaser  had  not,  at 
any  time  during  his  life,  an  estate  of  inheritance  in 
possession,  out  of  which  estate  only  a  wife  could  claim 
dower  (e)  :  he  had  during  his  life  only  a  life  interest, 
together  with  a  remainder  in  fee  simple  expectant  on 
his  own  decease.  The  intermediate  vested  estate  of 
the  trustee  prevented,  during  the  whole  of  the  purchaser's 
lifetime,  any  union  of  this  life  estate  and  remainder  (/). 
The  limitation  to  the  heirs  of  the  purchaser  gave  him, 
according  to  the  rule  in  Shelley's  case  {g),  all  the  powers 
of  disposition  incident  to  ownership :  though  subject, 
as  we  have  seen  {/i),  to  the  estate  intervening  between 
the  limitation  to  the  purchaser  and  that  to  his  heirs. 
But  the  estate  in  the  trustee  lasted  only  dming  the  pur- 
chaser's hfe,  and  during  his  life  might  at  any  time  be 
defeated  by  an  exercise  of  his  power.  A  form  of  these  Uses  to  bar 
uses  to  bar  dotcer,  as  they  were  called,  will  be  found  in 
the  Ap2)endix  (/).  As  the  estate  of  the  husband  under 
these  uses  is  partly  legal  and  partly  equitable,  the  wife, 
if  married  after  the  1st  of  January,  1834,  wall  not  be 
barred  of  her  dower  by  these  limitations  (k)  ;  and  if  the 
deed  is  of  a  date  previous  to  that  day,  even  an  express 
declaration  contained  in  the  deed  that  such  was  the 
intent  of  the  uses  will  not  be  sufficient  (/). 

Besides  these  general  powers  of  appointment,  there  Special 
exist  also  powers  of  a  special  kind.     Thus  the  estate 
which  is  to  arise  on  the  exercise  of  the  power  of  appoint- 
ment may  be  of  a  certain  limited  dui-ation  and  nature  : 

(d)  Feame,  Cont.  Rem.  347,11.;  {i)  See  Appendix  (D). 
Co.  Litt.  379  b,  n.  (1).                              (A)  Aiite,  p.  28G. 

(e)  Ante,  p.  283.  {I)  Fry  v.  Nublc,  20  Beav.  598  ; 
(/)  Ante,  p.  332.  7  De  Gex,  M.  &  G.  C87  ;  Clarke 
iff)  Ante,  pp.  305,  309.                    v.  Franldiii,  4  K.  &  J.  2GG. 

(/()  Ante,  p.  305. 
w.ii.i'.  \  A 
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Where  the 
estate  is  of 
limited  dura- 
tion. 

Power  of 
leasing. 


Relief  against 
defects  in 
leases  under 
powers. 


of  this  an  example  occurs  in  the  power  of  leasing  which 
was  formerly  given  to  every  tenant  for  life  under  a 
properly  drawn  settlement.  We  have  seen  (m)  that  be- 
fore the  year  1883,  at  the  commencement  of  which  the 
Settled  Land  Act,  1882,  came  into  operation  [it),  a 
tenant  for  life  by  virtue  of  his  ownership,  had  no  power 
to  make  any  disposition  of  the  property  to  take  effect 
after  his  decease.  He  could  not,  therefore,  grant  a 
lease  for  any  certain  term  of  years,  but  only  con- 
tingently on  his  living  so  long;  with  this  exception, 
that,  if  he  claimed  under  a  settlement  made  on  or 
after  the  1st  of  November,  185C,  he  might  make  a 
lease  under  the  Settled  Estates  Act  of  1856  or  1877  (o). 
But  if  his  life  estate  were  limited  to  him  in  the  settle- 
ment by  way  of  use,  as  in  practice  was  always  done,  a 
power  might  be  conferred  on  him  of  leasing  the  land 
for  any  term  of  years,  and  under  whatever  restrictions 
might  be  thought  advisable.  On  the  exercise  of  this 
power,  a  use  would  arise  to  the  tenant  for  the  term  of 
years,  and  with  it  an  estate  for  the  term  granted  by 
the  lease,  quite  independently  of  the  continuance  of  the 
life  of  the  tenant  for  life  (p).  But  if  the  lease  attempted 
to  be  granted  should  have  exceeded  the  duration  autho- 
rized by  the  power,  or  in  any  other  respect  infringed 
on  the  restrictions  imposed,  it  would  have  been  void 
altogether  as  an  exercise  of  the  power,  and  might,  until 
the  passing  of  the  Act  next  mentioned,  have  been  set 
aside  by  any  person  having  the  remainder  or  reversion, 
on  the  decease  of  the  tenant  for  life.  But  an  Act  of 
Parliament  of  the  present  reign  (</)  now  provides,  that 
such  a  lease,  if  made  bona  fide,  and  if  the  lessee  have 
entered  thereunder,  shall  be  considered  in  equity  as  a 
contract  for  a  grant,  at  the  request  of  the  lessee,  of  a 


(m)  Ante,  pp.  33—38,  47—54. 
(«)  Stat.  45  &  46  Vict.  c.  38, 
s.  1. 

(o)  See  ante,  p.  34. 


(j>)  10  Ves.  256. 

(«?)  Stat.  12  &  13  Vict.  c.  26, 
amended  by  stat.  13  &  14  Vict. 
c.  17. 
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valid  lease  under  the  power,  to  tlie  like  purport  and 
effect  as  such,  invalid  lease,  save  so  far  as  any  variation 
may  be  necessary  in  order  to  comply  with  the  terms  of 
the  power  (>•).  But  in  case  the  reversioner  is  able  and 
willing  during  the  continuance  of  the  lessee's  possession 
to  confirm  the  lease  without  variation  (s),  the  lessee  is 
bound  to  accept  a  confirmation  accordingly ;  and  such 
confirmation  may  be  by  memorandum  or  note  in  writ- 
ing, signed  by  the  persons  confirming  and  accepting 
respectively,  or  some  other  persons  by  them  respectively 
thereunto  lawfully  authorized  {t) .  And  the  acceptance 
of  rent  by  the  reversioner  will  be  deemed  a  confirmation 
of  the  lease  as  against  him,  if  uj)on  or  before  such 
acceptance  any  receipt,  memorandum  or  note  in  ■WTit- 
ing,  confirming  such  lease,  is  signed  by  the  person 
accepting  such  rent,  or  some  other  person  by  him 
thereunto  lawfully  authorized  (u).  There  is  a  further 
provision,  that  where  a  lease,  granted  in  the  intended 
exercise  of  any  such  power  of  leasing,  is  invalid  by 
reason  that,  at  the  time  of  the  granting  thereof,  the 
person  granting  the  same  could  not  lawfully  grant  such 
lease,  but  the  estate  of  such  person  in  the  hereditaments 
comprised  in  such  lease  shall  have  continued  after  the 
time  when  such  or  the  like  lease  might  have  been 
granted  by  him  in  the  lawful  exercise  of  such  power, 
then  and  in  every  such  case  such  lease  shall  take  effect 
and  be  as  valid  as  if  the  same  had  been  granted  at  such 
last-mentioned  time  ;  and  all  the  provisions  of  the  Act 
shall  apply  to  every  such  lease  (x).  This  enactment  is 
valuable  in  the  case,  which  sometimes  happens,  of  a 

(/•)  As  to  tlie  power  of  a  tenant  llama's   Conveyancing   Statutes, 

for  life  to  make  a  lease  for  giving  309 — 311. 

effect  to  such  a  contract,  see  ante,  {t)  Stat.    13  &  M  Vict.   c.    17, 

I>p.  37,  38  ;  Williams's  Convey-  a.  3. 

ancing  Statutes,  309—311.  («)  Sect.  2. 

(*)  As  to  the  power  of  a  tcuuut  (.';)  Stat.  12   &   13  Vict.  c.  20, 

for  life  in  reversion  to   confirm  s.  4. 
such  leases,  see  ante,  p.  37  ;  Wil- 

A  A  2 
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power  to  grant  leases  in  possession  being  attempted  to 
be  exercised  by  a  lease  to  commence  a  few  days  after 
its  date.  If  the  lessor  should  live  till  the  day  appointed 
for  the  commencement  of  the  lease,  the  lease,  which 
before  the  Act  would  have  been  invalid,  is  rendered 
valid  by  this  enactment.  Express  powers  of  leasing, 
to  take  effect  by  virtue  of  the  Statute  of  Uses,  may  still 
be  validly  created  :  but  in  practice  their  employment  is 
now  largely  superseded  in  consequence  of  the  extensive 
powers  of  leasing  conferred  on  tenants  for  life  by  the 
Settled  Land  Act,  1882  {y).  The  enactments  mentioned 
above  {z)  apply  in  the  case  of  an  intended  exercise  of  a 
statutory,  as  well  as  of  an  express,  power  of  leasing. 

Power  of  sale  Another  instance  of  a  special  power  occurs  in  the 
exc  ange.  ^^^^  ^£  ^^^  power  of  sale  and  exchange,  which,  before 
the  year  1883,  was  usually  inserted  in  settlements  of 
real  estate  {a).  This  power  provided  that  it  should  be 
lawful  for  the  trustees  of  the  settlement,  with  the  con- 
sent of  the  tenant  for  life  in  possession  under  the  settle- 
ment, and  sometimes  also  at  their  own  discretion  during 
the  minority  of  the  tenant  in  possession,  to  sell  or 
exchange  the  settled  lands,  and  for  that  purpose  to 
revoke  the  uses  of  the  settlement  as  to  the  lands  sold  or 
exchanged,  and  to  appoint  such  other  uses  in  their 
stead  as  might  be  necessary  to  effectuate  the  transaction 
proposed.  But  it  was  provided  that  the  money  to  arise 
from  any  such  sale,  or  which  might  be  received  for 
equality  of  exchange,  should  be  laid  out  in  the  purchase 
of  other  lands ;  and  that  such  lands,  and  also  the  lands 
which  might  be  received  in  exchange,  should  be  settled 
by  the  trustees  to  the  then  subsisting  uses  of  the  settle- 
ment. It  was  further  provided  that,  until  a  proper 
purchase  could  be  found,  the  money  might  be  invested 

{y)  Ante,     pp.     35—38  ;     see  iz)  Stats.  12  &  13  Vict.  c.  26, 

Williams's     Conveyanciug    Sta-       ss.  2,  4  ;  13  &  14  Vict.  c.  17. 
tutes,  301.  [a)  See  ante,  pp.  47,  48. 
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in  the  funds  or  on  mortgage,  and  the  income  paid  to  the 
person  who  would  have  been  entitled  to  the  rents,  if 
lands  had  been  purchased  and  settled.  The  object  of 
this  power  was  to  keep  up  the  settlement,  and  at  the 
same  time  to  facilitate  the  acquisition  of  lands  which 
for  any  reason  might  be  more  desirable,  in  lieu  of  any 
of  the  settled  lands  which  it  might  be  expedient  to  part 
■with.  The  direction  to  lay  out  the  money  in  the 
purchase  of  other  lands  made  the  money,  even  before  it 
was  laid  out,  real  estate  in  the  contemplation  of 
equity  (b)  ;  and  though  no  land  should  ever  have  been 
purchased,  the  parties  entitled  under  the  settlement 
would  have  taken  in  equity  precisely  the  same  estates 
in  the  investments  of  the  money,  as  they  would  have 
taken  in  any  lands  which  might  have  been  purchased 
therewith.  The  power  given  to  the  trustees  to  revoke 
the  uses  of  the  settlement  and  appoint  new  uses,  enabled 
them,  by  virtue  of  the  Statute  of  Uses,  to  give  the  pur- 
chaser of  the  settled  property  a  valid  estate  in  fee  simple, 
provided  only  that  the  requisitions  of  the  power  were 
complied  with.  And  an  enactment  of  the  year  1859,  Relief  against 
enabled  the  Com-t  to  relieve  a  bona  fide  purchaser  under  ^^^^  by^pur-' 
such  a  power,  in  case  the  tenant  for  life,  or  any  other  chaser, 
party  to  the  transaction,  should  by  mistake  have  been 
allowed  to  receive  for  his  own  benefit  a  portion  of  the 
purchase-money,  as  the  value  of  the  timber  or  other 
articles  (c).  Previously  to  this  statute,  the  Courts  of 
Equity  had  not  considered  themselves  authorized  to  give 
relief  in  such  a  case{d).  A  statute  known  as  "Lord  Lord  Cran- 
Cranworth's  Act"(r'),  embodied  in  settlements  made  ^o'^th'sAct. 
after  the  passing  of  the  Act  the  usual  provisions,  when- 
ever it  was  expressly  declared  therein  that  trustees  or 

(i)  Ante,     p.     197  ;    kco    also  {d)  Cockercll    v.     Cholmclcy,     1 

Williams  on  Personal  Property,  Euss.  &  M.  418. 

455,  456,  470,  477,  12th  od.  {e)  Stat.  23  &  24  Vict.  c.  145, 

(c)  Stat.    22  &  23  Vict.   c.  35,  passed  28tli  Aug.  1860  ;  see  ss.  1 

s.  13.  —10,  .32,  34. 
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other  persons  therein  named  or  indicated  should  have  a 
power  of  sale  either  generally  or  in  any  particular  event, 
or  a  power  of  exchange.  But  in  practice,  reliance  was 
not  very  often  placed  on  these  provisions  of  the  Act, 
which  are  now  repealed  (/).  Since  the  commencement 
of  the  year  1883,  the  employment  in  settlements  of 
express  powers  of  sale  and  exchange  has  been  rendered 
unnecessary,  in  consequence  of  the  powers  of  sale  and 
exchange  given  to  tenants  for  life  by  the  Settled  Land 
Act,  1882  {g).  And  in  drawing  a  settlement  of  land, 
it  is  now  generally  the  practice  to  omit  express  powers 
of  sale  and  exchange,  as  well  as  of  leasing  (A) . 

As  to  sales  It  was  decided  that  the  ordinary  power  of  sale  and 

mi'nerals^  exchange  contained  in  settlements  did  not  authorize  the 
trustees  to  sell  the  lands  with  a  reservation  of  the 
minerals  [i).  In  consequence  of  this  decision,  which 
took  the  profession  rather  by  surprise,  an  Act  was 
passed  [k]  which  confirmed  all  sales,  exchanges,  parti- 
tions and  enfranchisements  theretofore  made,  in  in- 
tended exercise  of  any  trust  or  power,  of  land  with  an 
exception  or  reservation  of  minerals,  or  of  the  minerals 
separately  from  the  residue  of  the  land  (/) .  And  it 
was  provided  that  for  the  future  every  trustee  and  other 
person  authorized  to  dispose  of  land  by  way  of  sale, 
exchange,  partition  or  enfranchisement,  might,  with  the 
sanction  of  the  Court  of  Chancery,  now  represented  by 
the  Chancery  Division  of  the  High  Court,  to  be  obtained 
on  petition  in  a  summary  way,  dispose  of  the  land 
without  the  minerals,  or  of  the  minerals  without  the 
land,  unless  forbidden  so  to  do  by  the  instrument 
creating  the   trust   or  power  {)n).     A   sale,  exchange, 

(/)  By   Stat.    45    &   46  Vict.  (t)  Buclcley  v.  Howell,  29  Eeav. 

0.  38,  8.  64.  546. 

{g)  Ante,  pp.  49—54.  (A)  Stat.  25  &  26  Vict.  c.  108. 

{h)  See  Williams's  Con veyanc-  (?)  Sect.  1. 

ing    Statutes,     297,    615,    517  ;  (w)  Stat.  25  &  26  Vict.  c.  108, 

ante,  p.  356.  s.  2. 
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partition  or  mining  lease  may  be  made,  under  the 
powers  conferred  by  the  Settled  Land  Act,  1882  (;?), 
either  of  land,  with  or  without  an  exception  or  reser- 
vation of  all  or  any  of  the  mines  and  minerals  therein, 
or  of  any  mines  and  minerals,  and  in  any  such  case 
with  or  without  a  grant  or  reservation  of  powers  and 
privileges  connected  v\dth  mining  purposes  in  relation 
to  the  settled  land,  or  any  part  thereof,  or  any  other 
land  (o). 

Other  kinds  of  special  powers  occur  where  the^;^;-  When  the 
sous  who   are   to   take   estates  under  the  powers  are  ^^f'^j  '^^° 
limited  to  a  certain  class.     Powers  to  jointure  a  wife, 
and  to  appoint  estates  amongst  children,  are  the  most 
usual  powers  of  this  nature.     "When  powers  are  thus  The  estates 
given  in  favour  of  particular  obiects,  the  estates  which  "^'^^rthe 

°  _  ••■    _  J         '  power  take 

arise  from  the  exercise  of  the  power  take  effect  pre-  ejEEect  as  if 
cisely  as  if  such  estates  had  been  inserted  in  the  settle-  inserted  in  the 
ment  by  which  the  power  was  given.     Each  estate,  as  settlement, 
it  arises  under  the  power,  takes  its  place  in  the  settle- 
ment in  the  same  manner  as  it  would  have  done  had 
it  been  originally  limited  to  the  appointee,  without  the 
intervention  of  any  power  ;  and,  if  it  would  have  been 
invalid  in  the   original  settlement,  it  will  be  equally 
invalid  as  the  offspring  of  the  power  {p). 

It  is  provided,  by  the  Succession  Duty  Act,  1853,  The  Succes- 
that  where  any  person  shall  have  a  general  power  of  ^^^  ^^^J^ 
appointment,  under  any  disposition  of  property  taking 
effect  upon  the  death  of  any  person,  he  shall,  in  the 
event  of  his  making  any  appointment  thereunder,  bo 

(«)  Stat.  45  &  46  Vict.  c.  38  ;  sideration  of  the  reservation  of 

see    ante,    pp.    35 — 38,   49 — 54,  an  undivided  share  in  mines  or 

356,  358.  minerals. 

(o)  Sect.  17,  subs.  1.     Bysubs.  (;;)   Co.    Litt.   271    b,    n.    (1), 

2,  an  exchange  or  partition  may  VII.,  2. 
be  made  subject  to  and  in  con- 
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deemed  to  bo  entitled,  at  the  time  of  liis  exercising  such 
power,  to  the  property  thereby  appointed,  as  a  succes- 
sion derived  from  the  donor  of  the  power ;  and  where 
any  person  shall  have  a  limited  power  of  appointment, 
under  a  disposition  taking  effect  upon  any  such  death, 
any  person  taking  any  property  by  the  exercise  of  such 
power  shall  be  deemed  to  take  the  same  as  a  succession 
derived  from  the  person  creating  the  power  as  pre- 
decessor (q).  But  where  the  donee  of  a  general  power 
of  appointment  shall  become  chargeable  with  duty 
in  respect  of  the  property  appointed  by  him  under 
such  power,  he  shall  be  allowed  to  deduct  from  the 
duty  60  payable  any  duty  he  may  have  abeady  paid 
in  respect  of  any  limited  interest  taken  by  him  in  such 
property  (r). 


Powers  may 
be  extin- 
guished by- 
release. 


Exceptions. 


Release  of 


Powers  may,  generally  speaking,  be  destroyed  or 
extinguished  by  deed  of  release  made  by  the  donee  or 
owner  of  the  power  to  any  person  having  any  estate 
of  freehold  in  the  land  ;  "  for  it  would  be  strange  and 
unreasonable  that  a  thing,  which  is  created  by  the  act 
of  the  parties,  should  not  by  their  act,  with  their  mutual 
consent  be  dissolved  again  "  (s) .  And  it  is  now  expressly 
enacted  that  a  person  to  whom  any  power,  whether 
coupled  with  an  interest  or  not,  is  given  may  by  deed  re- 
lease or  contract  not  to  exercise  the  power  (f) .  The  excep- 
tions to  this  rule  appear  to  be  all  reducible  to  the  simple 
principle,  that  if  the  duty  of  the  donee  of  the  power  may 
require  him  to  exercise  it  at  any  future  time,  then  he 
cannot  extinguish  it  by  release  {u).     By  the  Act  for  the 


{q)  Stat.  IG  &  17  Vict.  c.  51, 
8.4.  Sec  lie  Barker,  Excb.,  7  Jur., 
N.  S.  1061;  Altor»ei/-Gencral\. 
Floycr,  H.  of  Lords,  9  Jm-.,  N.  S. 
1  ;  9  H.  of  L.  Cas.  477  ;  Charlton 
V.  Attorney-General,  4  App.  Cas. 
427. 

(r)  Sect.  33. 


(s)  Albany'' s  case,  1  Eop.  110  b, 
113  a;  Smith  v.  Death,  5  Mad. 
371  ;  Horner  v.  Sivann,  Turn.  & 
Russ.  430. 

(0  Stat.  44  &  45  Vict.  c.  41, 
s.  52.  See  Williams's  Convey- 
ancing Statutes,  226. 

(m)  See  2  Chance  on  Powers, 
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abolition  of  fines  and  recoveries  {x) ,  it  is  provided  {//) ,  powers  by 
that  every  married  woman  may,  with  the  concurrence  of  ^omen 
her  husband,  by  deed  to  be  acknowledged  by  her  as  her 
act  and  deed  according  to  the  provisions  of  the  Act  (s), 
release  or  extinguish  any  power  which  may  be  vested  in 
or  limited  or  reserved  to  her,  in  regard  to  any  lands  of 
any  tenure,  or  any  money  subject  to  be  invested  in  the 
purchase  of  lands  (a),  or  in  regard  to  any  estate  in  any 
lands  of  any  teniu'e,  or  in  any  such  money  as  aforesaid, 
as  fully  and  effectually  as  she  could  do  if  she  were 
a  feme  sole(Z»).  A  power,  whether  coupled  with  an  Disclaimer  of 
interest  or  not,  may  now  be  effectually  disclaimed  (c)  ^  Pow<3r. 
by  deed  {d).  The  above  remarks  as  to  the  extinguish- 
ment of  powers  are  not  intended  to  apply  to  statutory 
powers,  which  are  regulated  by  the  terms  of  the  statute 
creating  them.  Thus,  the  powers  given  to  a  tenant  for 
life  by  the  Settled  Land  Act,  1882,  are  not  capable  of 
release  ;  and  a  contract  by  a  tenant  for  life  not  to 
exercise  any  of  his  powers  under  that  Act  is  void  (e). 
Our  notice  of  powers  must  here  conclude.  On  a  subject 
so  vast,  much  must  necessarily  remain  unsaid.  The 
masterly  treatise  of  Sir  Edward  Sugden  (afterwards 
Lord  St.  Leonards) ,  and  the  accurate  work  of  Mr.  Chance 
on  Powers,  will  supply  the  student  with  all  the  further 
information  he  may  require. 

2.  An  executory   interest  may   also   be  created  by  Creation  of 
will.     Before  the  passing  of  the  Statute  of  Uses(/),  fnteres'tfb 

•will.      ^    ^ 
084: ;    Williams'a     Conveyancing'  Act,    1882,  see  Williams's  Con- 
Statutes,  227.  veyancing  Statutes,  383—386. 

{z)  Stat.  3  &  4  Will.  IV.  c.  74.  (-■)  See  ante,  p.  122. 

(y)  Sect.  77.  {d)  Stat.   45   &  46  Vict.  c.   39, 

(z)  See  ante,  p.  279.  h.    6.      See  Williams's   Convey- 

{(/)  Sec  ante,  p.  197.  ancing  Statutes,  280,  281. 

(4)  As  to  the  capacity  of  married  (e)  Stat.   45  &  46  Vict.  c.    38, 

■women  to  release  or  extinguish  s.  50. 

powers  since  the  commencement  (/)  27  Hen.  VIII.  c.  10. 
of  the  Married  Women's  Property 
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Directions 
that  executors 
should  sell 
lands  dovis- 
ablo  by  cus- 
tom. 


Directions 
that  executors 
should  sell 
lands  of 


wills  were  employed  only  in  the  devising  of  uses,  under 
the  iirotection  of  the  Court  of  Chancery,  except  in  some 
few  cities  and  boroughs  where  the  legal  estate  in  lands 
might  Lo  devised  by  special  custom  {g) .  In  giving 
effect  to  these  customary  devises,  the  Courts,  in  very 
early  times,  showed  great  indulgence  to  testators  {It)  ; 
and  perhaps  the  first  instance  of  the  creation  of  an 
executory  interest  occiu'rcd  in  directions  given  by  tes- 
tators, that  their  executors  should  sell  their  tenements. 
Such  directions  were  allowed  by  law  in  customary  de- 
vises (/) ;  and  in  such  cases  it  is  evident  that  the  sale  by 
the  executors  operated  as  the  execution  of  a  power  to 
dispose  of  that  in  which  they  themselves  had  no  kind  of 
ownership.  For  executors,  as  such,  have  nothing  to  do 
with  freeholds.  Here,  therefore,  was  a  future  estate  or 
executory  interest  created  ;  the  fee  simple  was  shifted 
away  from  the  heir  of  the  testator,  to  whom  it  had 
descended,  and  became  vested  in  the  purchaser,  on  the 
event  of  the  sale  of  the  tenement  to  him.  The  Court 
of  Chancery  also,  in  permitting  the  devise  of  the  use  of 
such  lands  as  w' ere  not  themselves  devisable,  allowed  of 
the  creation  of  executory  interests  by  will,  as  well  as  in 
transactions  between  living  persons  {k) .  And  in  par- 
ticular directions  given  by  persons  having  others  seised 
of  lands  to  their  use,  that  such  lands  should  be  sold  by 


{g)  Ante,  p.  245. 

\h)  30  Ass.  183  a;  Litt.  sec.  5SG. 

(i)  Year  Book,  9  Hen.  VI.  24  b, 
Babiugton : — "  La  nature  de  de\'iii 
ou  terrea  sont  devisables  est,  que 
on  pcut  deviser  qTie  la  teiTe  sera 
rendu  par  executors,  et  ceo  est 
bon,  come  est  dit  adcvant,  et  est 
marvellous  ley  de  raison :  mes 
ceo  est  le  nature  d'un  devis,  et 
de\ase  ad  este  use  tout  temps  en 
ticl  forme  ;  et  issint  on  aura  loy- 
almeut  frankteuement  de  cesty 
qui  n'avoit  rien,  et  en  meme  le 


maniere  come  on  aiu"a  Jire  from 
Jlhit,  et  uncore  nul  Jire  est  deina 
lejlint :  et  ceo  est  j)our  performer 
le  darrien  volonte  de  le  de%dsor." 
Paston. — ' ' Une  devis  est  marveil- 
ovis  en  lui  meme  quand  il  peut 
prendre  effect ;  car  si  on  devise 
en  Londres  c^ue  ses  executors  ven- 
dront  ses  terres,  et  devie  seisi ; 
son  heir  est  eins  par  descent,  et 
encore  par  le  vend  des  executors 
il  sera  ouste."  See  also  Litt. 
8.  169. 

(k)  Perk.  ss.  507,  528. 
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their  executors,  were  not  only  permitted  by  the  Court  which  others 

of  Chancery,  but  were  also  recognised  by  the  legislature.  the'tesTator'^a' 

For,  by  a  statute  of  the  reign  of  Henry  YIII.  (/),  of  a  use. 

date  previous  to  the  Statute  of  Uses,  it  is  provided,  that 

in  such  cases,  where  part  of  the  executors  refuse  to  take 

the  administration  of  the  will,  and  the  residue  accept 

the  charge  of  the   same  will,  then  all  bargains  and 

sales  of  the  lands  so  willed  to  be  sold  by  the  executors, 

made  by  him  or  them  only  of  the  said  executors  that  so 

doth  accept  the  charge  of  the  will,  shall  be  as  effectual 

as  if  all  the  residue  of  the  executors  so  refusing,  had 

joined  with  him  or  them  in  the  making  of  the  bargain 

and  sale. 

But,  as  we  have  seen  {m),  the  passing  of  the  Statute  The  Statute 
of  Uses  abolished  for  a  time  all  wills  of  uses,  until  the  ^^^' 
Statute  of  Wills  (//)  restored  them.  When  wills  were 
restored,  the  uses,  of  which  they  had  been  accustomed 
to  dispose,  had  been  all  turned  into  estates  at  law ; 
and  such  estates  then  generally  came,  for  the  first 
time,  within  the  operation  of  testamentary  instruments. 
Under  these  circumstances,  the  courts  of  law,  in  in- 
ter jireting  wills,  adopted  the  same  lenient  construction 
which  had  formerly  been  employed  by  themselves  in 
the  interpretation  of  customary  devises,  and  also  by 
the  Court  of  Chancery  in  the  construction  of  devises 
of  the  ancient  use.  The  statute  which,  in  the  case  of 
wills  of  uses,  had  given  validity  to  sales  made  by  the 
executors  accepting  the  charge  of  the  will,  was  ex- 
tended, in  its  construction,  to  directions  (now  autho- 
rized to  be  made)  for  the  sale  by  the  executors  of  the 
legal  estate^  and  also  to  cases  where  the  legal  estate  was 
devised  to  the  executors  to  bo  sold  (o) .  Futvire 
estates  at  law  were  also  allowed  to  be  created  by  will, 

{I)  Stat.  21  Hen.  VIII.  c.  4.  (o)  Bonifant  v.  Grccnjidd,  Cro. 

(«j)  Ante,  p.  245.  Eliz.  80  ;    Co.  Litt.  113  a  ;     see 

(«)  32  IIcu.  VIII.  c.  1.  Mackintosh  v.  Barber,  1  Bing.  60. 
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Executory 
devises. 


Example. 


and  were  invested  with  the  same  important  attribute 
of  indestructibility  which  belongs  to  all  executory 
interests.  These  future  estates  were  called  executory 
devises,  and  in  some  respects  they  appear  to  have  been 
more  favourably  interpreted  than  shifting  uses  con- 
tained in  deeds  {p),  though,  generally  speaking,  their 
attributes  are  the  same.  To  take  a  common  instance : 
a  man  ma}^,  by  his  will,  devise  lands  to  his  son  A.,  an 
infant,  and  his  heirs ;  but  in  case  A.  should  die  under 
the  age  of  twenty-one  years,  then  to  B.  and  his  heirs. 
In  this  case  A.  has  an  estate  in  fee  simple  in  possession, 
subject  to  an  executory  interest  in  favour  of  B.  If  A. 
should  not  die  under  age,  his  estate  in  fee  simple  will 
continue  with  him  unimpaired.  But  if  he  should  die 
under  that  age,  nothing  can  prevent  the  estate  of  B. 
from  immediately  arising,  and  coming  into  possession, 
and  displacing  for  ever  the  estate  of  A.  and  his  heirs. 
Precisely  the  same  effect  might  have  been  produced  by 
a  conveyance  to  uses.  A  conveyance  to  C.  and  his 
heirs,  to  the  use  of  A.  and  his  heirs,  but  in  case  A. 
should  die  under  age,  then  to  the  use  of  B.  and  his 
heii's,  would  have  effected  the  same  result.  Not  so, 
however,  a  direct  conveyance  independently  of  the 
Statute  of  Uses.  A  conveyance  directly  to  A.  and 
his  heirs  would  vest  in  him  an  estate  in  fee  simple, 
after  which  no  limitation  could  follow.  In  such  a  case, 
therefore,  a  direction  that,  if  A.  should  die  under  age, 


{p)  In  the  cases  of  Adams  v. 
Savage  (2  Lord  Eaym.  855  ;  2 
Salk.  G79),  and  Rawlcij  v.  Holland 
(22  Vin.  Abr.  189,  pi.  11),  limi- 
tations which  would  have  been 
valid  in  a  will  by  way  of  executory 
devise  were  held  to  be  void  in  a 
deed  by  way  of  shifting  or  spring- 
ing use.  But  these  cases  have 
been  doubted  by  Mr.  Serjeant  HiU 
and  Mr.  Sanders   (1   Sand.  Uses, 


142,143;  148,  5th  ed.),  and  denied 
to  be  law  by  Mr.  Butler  (note  {y) 
to  Feame,  Cont.  Rem.  p.  41). 
Mr.  Preston  also  lays  down  a  doc- 
trine opposed  to  the  above  cases 
(1  Trest.  Abst.  114,  130,  131). 
Sir  Edward  Sugden,  however, 
supports  these  eases,  and  seems 
sufficiently  to  answer  Mr.  Butler's 
objection  (Sugd.  Gilb.  Uses  and 
Trusts,  35,  note). 


OF  AN  EXECUTORY  INTEREST.  365 

the  land  should  belong  to  B.  and  his  heirs,  would  fail 
to  operate  on  the  legal  seisin  ;  and  the  estate  in  fee 
simple  of  A.  would,  in  case  of  his  decease  under  age, 
still  descend,  without  any  interruption,  to  his  heir  at 
law. 

A  good  illustration  of  the  difference  between  a  con-  DiflPerence 
tingent  remainder  and  an  executory  devise  occurs  in  contingent 
the  case  of  a  devise  of  lands  by  will  to  A.  for  life,  with  remainder 
remainder  in  fee  to  such  son  of  B.  as  shall  first  attain  cutory devise, 
the  age  of  twenty-one  years.  In  this  case  the  limita- 
tion to  the  son  of  B.  is  either  a  contingent  remainder 
or  an  executory  devise,  according  as  A.,  the  tenant  for 
life,  may  or  may  not  survive  the  testator.  If  A.  should 
survive  the  testator,  there  will  be  an  estate  of  freehold 
subsisting  in  the  premises,  for  the  determination  of 
which  the  limitation  to  the  son  of  B.  must  wait,  before 
it  can  take  effect  in  possession.  This  limitation  is, 
therefore,  a  remainder  ;  and,  as  it  depends  on  the  con- 
tingency of  B.  having  a  son  who  may  attain  twenty- 
one,  it  is  a  contingent  remainder.  But  if  A.  should 
die  in  the  lifetime  of  the  testator,  the  will  would  start, 
on  the  testator's  death,  with  a  simple  limitation  to  such 
son  of  B.  as  shall  first  attain  the  age  of  twenty-one 
years.  This  limitation  has  not  to  wait  for  the  deter- 
mination of  any  prior  estate  of  freehold ;  but  it  arises 
of  itself  on  the  event  of  a  son  of  B.  attaining  the  age 
of  twenty-one  years  ;  and  it  displaces,  when  it  takes 
effect,  the  estate  in  fee  simple,  which,  not  being  other- 
^vise  disposed  of,  descends,  immediately  on  the  death  of 
the  testator,  to  his  heir  at  law.  It  is,  therefore,  in  this 
case,  not  a  contingent  remainder,  but  an  executory 
devise.  Under  the  law  as  it  stood  before  the  passing 
of  the  Act  to  amend  the  law  as  to  contingent  re- 
mainders (7),  if  A.  survived  the  testator,  but  died  before 

{q)  Stat.  40  ic  41  Vict.  c.  33,  auto,  p.  320. 
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any  son  of  B.  attained  twcntj-one,  the  limitation  failed 
for  want  of  an  estate  of  freehold  to  support  it :  whereas 
if  A.  died  in  the  lifetime  of  the  testator,  it  was  not  liable 
to  any  failm-e.  It  was  to  remedy  the  hardship  occa- 
sioned by  the  failure  of  such  a  limitation  as  this,  when  it 
oecmTed  in  the  shape  of  a  contingent  remainder,  that 
the  Act  above  mentioned  was  framed.  And,  as  we  have 
seen  (r),  the  Act  provides  that  such  a  remainder  as  this 
shall,  in  the  event  of  the  particular  estate  determining 
before  the  contingent  remainder  vests,  be  capable  of 
taking  effect  in  all  respects  as  if  the  contingent  re- 
mainder had  originally  been  created  as  a  springing  or 
shifting  use  or  executory  devise,  or  other  executory 
limitation.  The  force  of  the  words  "  or  other  executory 
limitation  "  is  not  very  apparent. 


Alienation  of 
executory- 
interests. 


Example. 


The  alienation  of  an  executory  interest,  before  its 
becoming  an  actually  vested  estate,  was  formerly  sub- 
ject to  the  same  rules  as  governed  the  alienation  of  con- 
tingent remainders  (s).  But  by  the  Act  to  amend  the 
law  of  real  property,  all  executory  interests  may  now 
be  disposed  of  by  deed  {f).  Accordingly,  to  take  our 
previous  example,  if  a  man  should  leave  lands,  by  his 
will,  to  A.  and  his  heirs,  but  in  case  A.  should  die 
under  age,  then  to  B.  and  his  heii-s, — B.  may  by  deed, 
during  A.'s  minority,  dispose  of  his  expectancy  to 
another  person,  who,  should  A.  die  under  age,  will  at 
once  stand  in  the  place  of  B.  and  obtain  the  fee  simple. 
But  before  the  Act,  this  could  not  have  been  done ; 
B.  might  indeed  have  sold  his  expectancy ;  but  a/fer 
the  event  (the  decease  of  A.  under  age),  B.  must 
have  executed  a  conveyance  of  the  legal  estate  to  the 
purchaser ;  for,  until  the  event,  B.  had  no  esfate  to 
convey  (/^). 


(>■)  Ante,  p.  320. 
(s)  Ante,  p.  326. 
It)  Stat.  8   &-  9  Vict.  c.    106, 


8.  6,  repealing  etat.  7  &  8  Vict. 
0.  76,  s.  0. 

'f<)  Ante,  p.  327. 


OF  AN  EXECUTORY  INTEREST.  367 

In  order  to  facilitate  the  payment  of  debts  out  of  real  Sale  or  mort- 
estate,  it  is  provided,  by  modern  Acts  of  Parliament,  mentof  debfs" 
that  when  lands  are  by  law,  or  by  the  will  of  their 
owner,  liable  to  the  payment  of  his  debts,  and  are  by 
the  -wall  vested  in  any  person  by  way  of  executory 
devise,  the  first  executory  devisee,  even  though  an 
infant,  may  convey  the  whole  fee  simple  in  order  to 
carry  into  effect  any  decree  for  the  sale  or  mortgage 
of  the  estate  for  payment  of  such  debts  (,r) .  And  this 
provision,  so  far  as  it  relates  to  a  sale,  has  been  extended 
to  the  case  of  the  lands  having  descended  to  the  heir, 
subject  to  an  executory  devise  over  in  favour  of  a  person 
or  persons  not  existing  or  not  ascertained  (y). 

Similar  to  an  estate  arising  by  shifting  use,  or  exe-  Estates 
cutory  devise,  is  an  estate  which  arises  solely  by  the  forclTof  ^ 
force  of  a  statute,  upon  the  execution  of  some  statutory  statute  on 

mi  •  1  J    J      •      1       T  •     ;  execution  of 

power,     lliis  occurs  whenever  an  estate  m  land  is  trans-  a  statutory 
ferred  by  any  person  by  means  of  an  authority  conferred  V'^'wev. 
upon  him  by  some  statute,  and  not  by  means  of  the  right 
of  alienation  incident  to  an  estate  in  land  or  of  a  power 
given  to  him  under  the  Statute  of  Uses  or  by  a  will.    For  Conveyance 
example,  by  the  Settled  Land  Act,  1882,  a  tenant  for  life  nJe  under  ^°'' 
under  a  settlement  is  empowered  to  convey  the  settled  Settled  Land 
land  by  deed  for  all  the  estate  and  interest,  which  is  the        ' 
subject  of  the  settlement,  or  for  any  less  estate  or  in- 
terest, as  may  be  required  for  carrying  into  effect  the 
powers  of  leasing,  sale,  exchange,  partition  and  other 
powers  given  by  that  Act  (~) .     He  may  thus  convoy 
the  whole  legal  estate  in  fee  simple  in  the  settled  land, 
if  comprised  in  the  settlement,  even  though  he  himself 
should   have   merely   an   equitable   estate   for  life  (a). 
When  a  tenant  for  life  exercises  his  power  of  convey- 
ance under  this  Act,  the  legal  estate  in  the  settled  land 

{z)  Stat.  11  Geo.  IV.  &  1  Will.  s.  20.     See  ante,  pp.  52,  ,53,  1G9; 

IV.  0.  47,  8.  12;  2  &  3  Vict.  c.  GO.  Williams's    Conveyancing    Stat- 

()j)  Stat.  11  &  12  Vict.  0.  87.  utes,  321—325. 

{z)  Stat.   45   &  4G  Vict,  c,  38,  (a)  Sec  ante,  pp.  201,  202. 
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Vesting 
orders. 


Declaration 
vesting  laud 
in  future 
trustees. 


is,  by  the  force  of  the  statute,  taken  away  from  the  per- 
sons, in  wliom  it  has  been  previously  vested,  and  conveyed 
to  the  lessee,  piu'chaser  or  other  person,  to  the  extent 
specified  in  the  deed,  by  which  the  lease,  purchase  or 
other  transaction  is  carried  out.  Thus  the  estate  limited 
by  such  a  deed  arises  solely  by  virtue  of  the  Act,  which 
has  empowered  the  tenant  for  life  to  convey.  The  opera- 
tion of  the  vesting  orders,  or  orders  directing  that  laud, 
snail  vest  in  some  specified  person  for  some  specified 
estate,  which  the  Court  is  authorized  to  make  by  the 
Trustee  Acts,  1850  and  1852  (i^),  also  furnishes  an  ex- 
ample of  estates  arising  by  force  of  statute  upon  the 
execution  of  a  statutory  authority.  Another  instance 
is  afforded  by  the  effect  of  a  declaration  made  by  a 
person  appointing  new  trustees  under  the  authority  of 
the  Conveyancing  Act  of  1881,  that  the  estate  in  any 
land,  which  is  subject  to  the  trust,  shall  vest  in  the 
persons  who  will  thenceforward  be  the  trustees  (e). 


Section  II. 


The  time 
"within  ■which 
an  executory 
interest  must 
arise. 


Of  the  Time  icitldn  which  Executorij  Interests  must  arise. 

Secondly,  as  to  the  time  within  which  an  executory 
estate  or  interest  must  arise.  It  is  e^ddent  that  some 
limit  must  be  fixed ;  for  if  an  unlimited  time  were 
allowed  for  the  creation  of  these  future  and  indestruc- 
tible estates,  the  alienation  of  lands  might  be  hence- 
forward for  ever  prevented  by  the  innumerable  futm-e 
estates  which  the  caprice  or  vanity  of  some  owners 
would  prompt  them  to  create.  A  limit  has,  therefore, 
been  fixed  on  for  the  creation  of  executory  interests; 


{b)  Stats.  13  &  14  Vict.  c.  60; 
15  &  16  Vict.  c.  55.  See  ante, 
pp.  206,  207. 


(c)  See  ante,  p.  210 ;  Williams's 
Conveyancing  Statutes,  181 — 
181. 
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and  every  executory  interest  wliioli  miglit,  under  any 

circumstances,  transgress  this  limit,  is  void  altogether. 

With  regard  to  future  estates  of  a  destructible  kind, 

namely,  contingent  remainders,  we  have  seen  {d)  that 

a  limit  to  their  creation  is  contained  in  the  maxim  that 

no  remainder  can  be  given  to  the  unborn  child  of  a 

living  person  for  his  life,  followed  by  a  remainder  to 

any  of  the  issue  of  such  unborn  person  : — the  latter  of 

such  remainders  being  absolutely  void.     This  maxim, 

it  is  evident,  in  effect,  forbids  the  tying  up  of  lands  for 

a  longer  period  than  can  elapse  until  the  unborn  child 

of  some  living  person  shall  come  of  age ;  that  is,  for  the 

life  of  a  party  now  in  being,  and  for  twenty-one  years 

after, — with  a  fm-ther  period  of  a  few  months  during 

gestation,  supposing  the  child  should  be  of  posthumous 

birth.     In  analogy,  therefore,  to  the  restriction  thus 

imposed  on  the  creation  of  contingent  remainders  {e), 

the  law  has  fixed  the  following  limit  to  the  creation  of 

executory  interests ;  it  will  allow  any  executory  estate  Limit  to  the 

to  commence  within  the  period  of  any  fixed  number  of  executor 

now  existing  lives,  and  an  additional  term  of  twenty-  interests. 

one  years ;  allowing  further  for  the  period  of  gestation, 

should   gestation   actually   exist  (/).     This   additional 

term  of  twenty-one  years  may  be  independent  or  not 

of  the  minority  of  any  person  to  be  entitled  (g)  ;  and  if 

no  lives  are  fixed  on,  then  the  term  of  twenty-one  years 

only  is  allowed  {/i).     But  every  executory  estate  which 

might,  in  any  event,  transgress  this  limit,  will  from  its 

commencement  be   absolutely  void.     For   instance,   a  Example 

gift  to  the  first  son  of  A.,  a  living  person,  who  shall 

attain  the  age  of  twenty-f oiu'  years,  is  a  void  gift  (/) . 

{(l)  Ante,  p.  323.  (t/)  Cacldl  v.   ruhncr,   7  Bliyli, 

(t)  Per  Lord  Kenyon,  in  Long  N.  S.  202. 
V.  Biachdl,  7  T.  Eep.  102.     See  (//)  iJarm.  Wills,  253,  4tlied.; 

also  1  Sand.  Uses,  107  (205,  5th  Lewis  on  Pei-petuities,  172. 
ed.).  (J)  Xeuiiiau  v.  Neinnaii,  10  Sim. 

(/)  Fcaruo,  Cout.  Rom.  430  et  51  ;   1  Jarm.  Willn,  263,  204,  Ith 

seq.  cd. ;  (Ji-ijit^i  w.lihott,  4  Be:iv.  248. 
W.K.P.  B  B 
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Exception 
■R-liere  pre- 
ceded by  an 
estate  tail. 


Executory- 
limitations  to 
take  effect  on 
failure  of 


For  if  A.  were  to  die,  leaving  a  son  a  few  months  old, 
the  estate  of  the  son  would  arise,  under  such  a  gift,  at  a 
time  exceeding  the  period  of  twenty-one  years  from  the 
expiration  of  the  life  of  A.,  which,  in  this  case,  is  the 
life  fixed  on.  But  a  gift  to  the  first  son  of  A.  who 
shall  attain  the  age  of  twenty-one-years  will  be  valid, 
as  necessarily  falling  within  the  allowed  period.  When 
a  gift  is  infected  with  the  vice  of  its  possibly  exceeding 
the  prescribed  limit,  it  is  at  once  and  altogether  void 
both  at  law  and  in  equity.  And  even  if,  in  its  actual 
event,  it  should  fall  greatly  within  such  limit,  yet  it  is 
still  as  absolutely  void  as  if  the  event  had  occurred 
which  would  have  taken  it  beyond  the  boundary. 
If,  however,  the  executory  limitation  should  be  in 
defeazance  of,  or  immediately  preceded  by,  an  estate 
tan,  then,  as  the  estate  tail  and  all  subsequent  estates 
may  be  barred  by  the  tenant  in  tail,  the  remoteness  of 
the  event  on  which  the  executory  limitation  is  to  arise 
will  not  affect  its  validity  (/,•) . 

Executory  limitations  contained  in  instruments  coming 
into  operation  after  the  31st  of  December,  1882,  are 
subject  to  a  further  restriction  imposed  by  the  Con- 
veyancing Act,  1882  (/)  ;  in  which  it  is  enacted  that, 
where  there  is  a  person  entitled  to  land  for  an  estate  in 
fee,  or  for  a  term  of  years  absolute  or  determinable  on 
life,  or  for  term  of  life,  with  an  executory  limitation 
over  on  default  or  failure  of  all  or  any  of  his  issue, 
whether  within  or  at  any  specified  period  or  time  or  not, 
that  executory  limitation  shall  be  or  become  void  and 
incapable  of  taking  effect,  if  and  as  soon  as  there  is 
living  any  issue  who  has  attained  the  age  of  twenty-one 
years  of  the  class  on  default  or  failure  whereof  the 
limitation  over  w^as  to  take  effect. 


{k)  Butler's  note  {h)  to  Feamc, 
Cent.  Rem.  562  ;  Lewis  on  Per- 
petuities, 669.  See  ante,  p.  338, 
n.  (b);  Headman  v.  Fec.rsc,  L.  E., 


7  Ch.  275. 

(/)  Stat.  45  &  46  Vict.  c.  39, 
s.  10.  See  Williams's  Convey- 
ancing Statutes,  288. 
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It  will  be  observed  that  the  Act  to  amend  the  law  as  Cases  to  whicli 
to  contingent  remainders  (ni)  applies  onlj  to  a  contingent  amend  the 
remainder  which  would  have  been  valid  as  a  springing  law  as  to 
or  shifting  use  or  executory  devise  or  other  limitation,  remainders 
had  it  not  had  a  sufficient  estate  to  support  it  as  a  '^o'^^not 
contingent  remainder.     A  gift  to  the  first  son  of  B.  who 
shall  attain  the  age  of  twenty-one  years  is  valid  as  a 
springing  or   shifting  use   or  executory  devise,  when 
not  preceded  by  an  estate  of  freehold  to  turn  it  into  a 
contingent  remainder.     But  according  to  the  rule  above 
laid  down,  a  gift  to  the  first  son  of  B.  who  shall  attain 
the  age  of  twenty-four  years  is  void  for  remoteness, 
when  not  preceded  by  a  particular  estate  of  freehold. 
When  so  preceded  it  is,  as  we  have  seen  {n),  a  good 
contingent    remainder ;    but   if    the   preceding   estate 
which  supports   it  should  determine   naturally  before 
any  son   of   B.  should  attain   twenty-four,  then  this 
remainder  will  still  fail,  and  can  derive  no  support     ■ 
from  the  recent  Act. 

Contingent  remainders  of  trust  estates  (o)  are  void  if  Contingent 
they  are  limited,  so  that  they  may  exceed  the  limit  trust  estates, 
prescribed  by  law  to  the  creation  of  executory  in- 
terests ( p) .  Thus,  if  land  be  conveyed  unto  and  to  the 
use  of  trustees  and  their  heirs,  upon  trust  for  A,  for 
life,  and  after  his  decease  for  such  son  of  A.  as  shall 
first  attain  the  age  of  twenty-four  3'ears,  the  limita- 
tion to  the  son  of  A.  is  void  for  remoteness  (q).  The 
reason  for  this  distinction  between  legal  and  equitable 
estates  (r)  is,  that,  in  the  case  of  the  latter,  the  feudal 
possession  is  -svith  the  trustees,  and  the  rule  of  law, 
that  a  contingent  remainder  would  fail  if  it  did  not  vest 
before  or  at  the  moment  of  the  determination  of  the 

(>n)  Stat.  40  k  41  Vict.  <;.  33,  [p)  Ahhissy.  IJi<nic>/,  17  Cli.D. 

ante,  pp.  320,  3CG.  211,  229,  233. 

(w)  Ante,  p.  320.  (7)  Ante,  p.  3G9. 

(0)  Ante,  p.  331.  (/•)  S<.>o  ante,  p.  320. 
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particular  estate,  cannot  apply  (s).  And  equity,  in 
giving  effect  to  contingent  remainders  of  trust  estates, 
has  held  them  to  be  subject  to  the  rules  as  to  remote- 
ness, which  apply  to  executory  interests. 

Restriction  ou  In  addition  to  the  limit  already  mentioned,  a  further 
accumulatiou.  ^.^g^ ^.^^.^^0,^  j^^g  "been  imposed  by  a  modern  Act  of  Parlia- 
ment (/),  on  attempts  to  accumulate  the  income  of  pro- 
perty for  the  benefit  of  some  f utm'e  owner.  This  Act 
was  occasioned  by  the  extraordinary  will  of  the  late 
Mn  Thellus-  JJ^r.  Thellusson,  who  directed  the  income  of  his  property 
to  be  accumulated  during  the  lives  of  all  his  childi-en, 
grandchildren  and  great  grandchikben  who  were  Ucing 
at  the  time  of  his  death,  for  the  benefit  of  some  future 
descendants  to  be  living  at  the  decease  of  the  sur- 
vivor {ii) ;  thus  keeping  strictly  within  the  rule  which 
allowed  any  number  of  existing  lives  to  be  taken  as 
the  period  for  an  executory  interest.  To  prevent  the 
Stat.  39  &  40  repetition  of  such  a  cruel  absurdity,  the  Act  forbids  the 
Geo.  III.  c.  98.  accumulation  of  income  for  any  longer  term  than  the 
life  of  the  grantor  or  settlor,  or  twenty-one  years  from 
the  death  of  any  such  grantor,  settlor,  devisor  or  testa- 
tor, or  during  the  minority  of  any  person  living,  or  in 
ventre  sa  mere  at  the  death  of  the  grantor,  devisor  or 
testator,  or  during  the  minority  only  of  any  person  who, 
under  the  settlement  or  will,  would  for  the  time  being, 
if  of  full  age,  be  entitled  to  the  income  so  directed  to  be 
accumulated  (x).  But  the  Act  does  not  extend  (y)  to 
any  provision  for  payment  of  debts,  or  for  raising  por- 
tions for  childi'en  {z),  or  to  any  direction  touching  the 

{«)  Ante,  pp.  318—321,  334.  (i/)  Sect.  3. 

[t)  Stat.    39    &    40   Geo.    III.  {z)  See  Halford  v.    Stains,    16 

C.  98 ;  Fearne,  Cont.  Rem.  538,  Sim.  488,  496 ;  Bacon  v.  Procter, 

n.  [x).  Turn.   «&  Russ.  31  ;    Bateman  \. 

{ti)  4  Ves.  227  ;  Feame,  Cont.  Hodgkin,  10  Beav.  426  ;  Barring- 

Rem.  436,  note.  ton  v.  LiddcU,  2  De  Gex,  M.  &  G. 

(.r)  Wilson  v.  Wilson,   1    Sim.,  480;  Edwards  y.  Tuck,  ZDe  Gcx, 

N.  S.  288.  M.  &  G.  40. 
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produce  of  timber  or  wood.  Any  direction  to  accumu- 
late income,  wliich  may  exceed  the  period  thus  allowed, 
is  valid  to  the  extent  of  the  time  allowed  by  the  Act, 
but  void  so  far  as  this  time  may  be  exceeded  (a) .  And 
if  the  direction  to  accumulate  should  exceed  the  limits 
allowed  by  law  for  the  creation  of  executory  interests, 
it  will  be  void  altogether,  independently  of  the  above 
Act  (b). 

(ff)  1  Jarm.  Wills,  306,  4th  ed.  Ker  v.  lord  Dungannon,  1  Dr.  & 

See  Re  Lady  Rosshjn's  Trust,  16  War.  509;  Ci<rtisY.Lukin,d'Bea,Y. 

Sim.  391  ;  Ralphv.  Carrick,  5  Ch.  147;  Broughton  v.  James,  1  CoU. 

D.  984,  997,  998.  26  ;  Scarisbrick  v.  Skelmersdale,  17 

{b)  Lord  SoiithcmptonY.  Marquis  Sim.  187;   Turvin  \.  Xcwcome,  3 

of  Hertford,  2  Ves.  &  Bea.  54  ;  Kay  &  J.  16. 
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CHAPTER  IV. 


OF  HEREDITAMENTS  PURELY  INCORPOREAL. 


We  now  come  to  tlie  consideration  of  incorporeal  here- 
ditaments, usually  so  called,  which,  unlike  a  reversion, 
a  remainder,  or  an  executory  interest,  are  ever  of  an 
incorporeal  nature,  and  never  assume  a  corporeal  shape. 
Three  kinds  of  Of  these  purely  incorporeal  hereditaments  there  are 
pm-ely  incor-  ^]^i>qq  kinds,  namely,  fii'st,  such  as  are  appendant  to 
ditaments.  corporeal  hereditaments  ;  secondly,  such  as  are  appiir- 
tenant ;  both  of  which  kinds  of  incorporeal  heredita- 
ments are  transferred  simply  by  the  conveyance,  by 
whatever  means,  of  the  corporeal  hereditaments  to 
which  they  may  belong ;  and,  thirdly,  such  as  are  in 
gross,  or  exist  as  separate  and  independent  subjects  of 
property,  and  which  are  accordingly  said  to  lie  in  grant, 
and  have  always  required  a  deed  for  their  transfer  (a). 
But  almost  all  purely  incorporeal  hereditaments  may 
exist  in  both  the  above  modes,  being  at  one  time  appen- 
dant or  appm'tenant  to  corporeal  property,  and  at 
another  time  separate  and  distinct  from  it. 


1.  Of  incorporeal  hereditaments  which  are  appendant 
to  such  as  are  corporeal,  the  first  we  shall  consider  is  a 
A  seignory.  seignory  or  lordship.  In  a  previous  part  of  om'  work  (b) 
we  have  noticed  the  origin  of  manors.  Of  such  of  the 
lands  belonging  to  a  manor  as  the  lord  granted  out  in 
fee  simple  to  his  free  tenants,  nothing  remained  to  him 
but  his  seignory  or  lordship.    By  the  grant  of  an  estate 


{fi)  Ante,  p.  288. 


(A)  Ante,  p.  147. 
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in  fee  simple,  lie  necessarily  parted  with  the  feudal  pos- 
session. Thenceforth  his  interest,  accordingly,  became 
incorporeal  in  its  nature.  But  he  had  no  reversion  ;  for 
no  reversion  can  remain,  as  we  have  already  seen  (c), 
after  an  estate  in  fee  simple.  The  grantee,  however, 
became  his  tenant,  did  to  him  fealty,  and  paid  to  him 
his  rent-service,  if  any  were  agreed  for.  This  simply 
having  a  free  tenant  in  fee  simple  was  called  a  seignory. 
To  this  seignory  the  rent  and  fealty  were  incident,  and 
the  seignory  itself  was  attached  or  appendant  to  the 
manor  of  the  lord,  who  had  made  the  grant ;  whilst  the 
land  granted  out  was  said  to  be  holden  of  the  manor. 
Yery  many  grants  were  thus  made,  until  the  passing 
of  the  statute  of  Quia  ojipforcs  (d)  put  an  end  to  these 
creations  of  tenancies  in  fee  simple,  by  directing  that 
on  every  such  conveyance  the  feoffee  should  hold  of  the 
same  chief  lord  as  his  feoffor  held  before  {c).  But  such 
tenancies  in  fee  simple  as  were  then  already  subsisting 
were  left  untouched,  and  they  still  remain  in  all  cases 
in  which  freehold  lands  are  holden  of  any  manor.  The 
incidents  of  such  a  tenancy,  so  far  as  respects  the  tenant, 
have  been  explained  in  the  chapter  on  the  tenure  of  an 
estate  in  fee  simple.  The  correlative  rights  belonging 
to  the  lord  form  the  incidents  of  his  seignory.  The 
seignory,  with  all  its  incidents,  is  an  appendage  to  the 
manor  of  the  lord,  and  a  conveyance  of  the  manor 
simply,  without  mentioning  its  appendant  seignories, 
will  accordingly  comprise  the  seignories,  together  with 
all  rents  incident  to  them  (/).  In  ancient  times  it  Attornment, 
was  necessary  that  the  tenants  should  attorn  to  the 
feoffee  of  the  manor,  before  the  rents  and  services 
could  effectually  pass  to  him  {{/) .  For,  in  this  respect, 
the  owner  of  a  seignory  was  in  the  same  position  as 


(c)  Ante,  pp.  301,  302.  (/)  Tcrk.  s.  IIG. 

\d)  18  Edw,  I.  c.  1.  (fj)  Cu.  Litt.  310  h. 

{e)  Ante,  pp.  85,  144. 
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tho  owner  of  a  reversion  (//).  But  the  same  statute  (?) 
■whicli  abolished  attornment  in  the  one  case  abolished 
it  also  in  the  other.  No  attornment,  therefore,  is  now 
requii'ed. 


Rights  of 
common. 


Common  of 
I^asture. 


Commons. 


Other  tinds  of  appendant  incorporeal  hereditaments 
are  rights  of  common,  such  as  common  of  turhary,  or  a 
right  of  cutting  turf  in  another  person's  land  ;  common 
of  piscat'i/,  or  a  right  of  fishing  in  another's  water ; 
and  common  of  past k re,  which  is  the  most  usual,  being 
a  right  of  depasturing  cattle  on  the  land  of  another  (/i ) . 
The  rights  of  common  now  usually  met  with  are  of  two 
kinds  ;  one  where  the  tenants  of  a  manor  possess  rights 
of  common  over  the  wastes  of  the  manor,  which  belong 
to  the  lord  of  the  manor,  subject  to  such  rights  (/) ; 
and  the  other,  where  the  several  owners  of  strips  of 
land,  composing  together  a  common  field,  have  at 
certain  seasons  a  right  to  put  in  cattle  to  range  over  the 
whole  {m).  The  inclosure  of  commons,  so  frequent  of 
late  years,  has  rendered  much  less  usual  than  formerly 
the  right  of  common  possessed  by  tenants  of  manors 
over  the  lord's  wastes.  These  inclosures  were  formerly 
effected  by  private  Acts  of  Parliament,  obtained  for 
the  purpose  of  each  particular  inclosure,  subject  to  the 
provisions  of  the  General  Inclosure  Act  (n),  which  con- 
tained general  regulations  applicable  to  all.  But  by 
an  Act  of  Parliament  of  the  present  reign  (o)  commis- 


(/()  Ante,  p.  296. 

(i)  Stat,  i  &  5  Anne,  c.  3  (c.  16 
in  Euffheacl),  s.  9  ;  ante,  p.  297. 

{k)  For  further  information 
upon  this  subject  the  reader  is 
referred  to  the  late  author's 
Treatise  on  Rights  of  Common. 

[l)  Ante,  p.  146.  See  Smith  v. 
Earl Brounlow,  L.  R.,  9  Eq.  241 ; 
Warrick  v.  Queen'' s  College,  L.  R., 
10  Eq.  105,  affirmed  L.  R.,  6  Ch. 
Ap.  716;  Beits Y.ThoinpsonjJj.H., 


6  Ch.  Ap.  732  ;  Rail  v.  Bi/ron, 
4  Ch.  Div.  667. 

(/«)  See  ante,  p.  146. 

(«)  41  Geo.  III.  c.  109;  see  also 
stats.  3  &  4  Wm.  IV.  c.  87 ;  3  &  4 
Vict.  0.  31. 

(o)  Stat.  8  &  9  Vict.  c.  118, 
amended  and  extended  by  stats. 
9  &  10  Vict.  0.  70  ;  10  &  11  Vict, 
c.  Ill;  11  &  12  Vict.  c.  99;  12  & 
13Vict.  c.  83;  1-5  &  16  Vict.  c.  79; 
17  &  18  Vict.  c.  97;  20  &  21  Vict. 
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sioners  were  appointed,  styled  tlie  Inclosure  Commis-  Inclosure 
sioners  for  England  and  Wales,  under  whose  sanction  ^io^g^" 
inelosures   were    more    readily   effected,   several    local 
inclosures  being  comprised  in  one  Act.     The  same  com- 
missioners were  also  invested  with  powers  for  facilitating 
the   drainage   of   lands  {p).     The   Inclosure   Commis-  Dnxinage. 
sioners   are   now  styled  the  Land  Commissioners  for 
England  (q).      By   a  recent  Act  provision   has  been  Metropolitan 
made  for  the  improvement,  protection  and  management  ^°™™°°^- 
of  commons  near  the  metropolis,  by  means  of  schemes 
for  the  purpose,  to  be  certified  by  the  same  commissioners 
and   confirmed  by   Act   of   Parliament  (r).      And   an 
important  Act   has   now  been  passed   for   facilitating 
the  regulation  and  improvement  of  commons,  and  for 
amending  the  Acts  relating  to  the  inclosure  of  com- 
mons (5).    The  short  title  of  this  Act  is  "  The  Commons 
Act,  1876."     This  Act  contains  pro\'isions,  not  only  for  Conunons 
the  inclosure  of  commons,  but  also  for  their  regula-  '^'^*'  ^^'^^• 
tion  and  improvement  when  uninclosed.     And  if  any 

c.  31 ;  22  &  23  Vict.  c.  43  ;  31  &  —11  ;  22  &  23  Vict.  c.  43,  ss.  10, 

32  Vict.  0.89;  and  36  Vict.  c.  19  ;  11).     Socage  lands  may  be   ex- 

and  continued  by  stats.  14  &  15  changed  for  gavelkind  ;  Minet  v. 

Vict.  c.  53  ;  21  &  22  Vict.  c.  53  ;  Leman,  20  Beav.  269  ;  7  De  Gex, 

23  &  24  Vict.  c.  81 ;  25  &  26  Vict.  M.  &  G.  340.     And  freeholds  may 

c.  73,  and  ultimately  by  stat.  47  be  exchanged  for  copyholds ;  stat. 

&  48  Vict.  c.  53.     The  stat.  8  &  9  &  10  Vict.  c.  70,  s.  9. 
9  Vict.  c.  118,  contains  (sect.  147)  [p)  Stats.  10  &  11  Vict.  c.  38, 

a    remarkably  useful   jjrovision,  and   24    &    25  Vict.  c.   133 ;  see 

authorizing   exchanges  of    lands  also  the  statutes  mentioned  ante, 

whether   inclosed   or  not.     And  pp.  41,  42. 

this  provision  has  since  been  ex-  (-7)  Stat.  45  &  46  Vict.  c.  38, 

tended  to  partition  between  owners  s.   48  ;    see  Williams's   Convey - 

of  undivided  shares  (stat.  11  &  12  ancing  Statutes,  348 — 350. 
Vict.  c.  99,  8.  13,  ante,  p.  169),  (>)  Stat.  29  &  30  Vict.  c.  122, 

and  to  other  hereditaments,  rights  amended  by  stats.  32  &  33  Vict, 

and  casements  (stat.  12  &  13  Vict.  c.  107,  and  41  &  42  Vict.  c.  71. 
c.  83,  8.  7),  and  in  other  respects  («)  Stat.   39  &  40  Vict.  c.  56, 

(see  stats.    15  &   16  Vict.  c.  79,  amended  by  stat.  41   &  42  Vict. 

88.  31,  32  ;  17  &  18  Vict.  c.  97,  c.  56. 
88.  2,  5  ;  20  k  21  Vict.  c.  31,  ss.  4 
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Suburban 
commoiLS. 


Common 
fields. 


Advo-wson 
appendant. 


common  is  situate  within  six  miles  of  any  town 
having  a  population  of  not  loss  than  five  thousand 
inhabitants,  it  is  called  a  subui'ban  common,  and  as 
such  is  subjected  to  special  regulations  for  the  benefit 
of  the  inhabitants  of  such  town  (/).  Improved  pro- 
^dsions  have  also  been  made  for  the  allotment  of  field 
gardens  for  the  poor,  and  of  recreation  grounds  (n). 
The  rights  of  common  possessed  by  owners  of  land  in 
common  fields,  however  useful  in  ancient  time,  are  now 
found  greatly  to  interfere  with  the  modern  practice  of 
husbandry ;  and  Acts  have  accordingly  been  passed  to 
facilitate  the  exchange  {x)  and  separate  inelosure  {y)  of 
lands  in  such  common  fields.  Under  the  provisions  of 
these  Acts,  each  owner  may  now  obtain  a  separate 
parcel  of  land,  discharged  from  all  rights  of  common 
belonging  to  any  other  person.  The  rights  of  common 
above  spoken  of,  being  appendant  to  the  lands  in 
resj)ect  of  which  they  are  exercised,  belong  to  the  lands 
of  common  right  (s) ,  by  force  of  the  common  law  alone, 
and  not  by  virtue  of  any  grant,  express  or  implied. 
And  any  conveyance  of  the  lands  to  which  such  rights 
belong  will  comprise  such  rights  of  common  also  («). 
Another  kind  of  appendant  incorporeal  hereditament  is 
an  advowson  appendant  to  a  manor.  But  on  this  head 
we  shall  reserve  our  observations  till  we  speak  of  the 
now  more  frequent  subject  of  conveyance,  an  advowson 
in  gross,  or  an  advowson  unappended  to  any  thing 
corporeal. 


(0  Sect.  8. 

(k)  Stat.  39  &  40  Vict.  c.  56, 
Part  II.,  amended  by  stat.  42  & 
43  Vict.  c.  37. 

{x)  Stat.  4  &  5  Will.  IV.  c.  30. 

{;/)  Stat.  G  &  7  Will.  IV.  c.  115, 
extended  by  stat.  3  &  4  Vict.  c.  31. 
See  also  stats.  8  &  9  Vict.  c.  118  ; 
9  &  10  Vict.  c.  70 ;  10  &  11  Vict, 
c.  Ill;   11  &  12  Vict.  c.  99;  12  & 


13Vict.  c.  83;  15  &  16  Vict.  c.  79; 
17  &  18  Vict.  c.  97;  20  &  21  Vict. 
0.  31, 

(z)  Co.  Litt.  122  a  ;  Bac.  Abr. 
tit.  Extinguishment  (C).  See, 
however,  lord  Bunravm  v.  Zletv- 
eJh/n,  15  Q.  B.  791  ;  ante,  p.  146, 
n.  (.y). 

{(i)  Litt.  s.  183;  Co.  Litt.  121b. 
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In  connection  with  tlie  subject  of  commons,  it  may  Strips  of 
be  mentioned  that  strijis  of  waste  land  between  an  in-  ^^^  ^^  ^^^j® 
closure  and  a  highway,  and  also  the  soil  of  the  highway 
to  the  middle  of  the  road,  presumptively  belong  to  the 
owner  of  the  inclosure  {b).  And  a  conveyance  of  the 
inclosiu'e  (c),  even  by  reference  to  a  plan  which  does  . 
not  comprise  the  highway  {d),  will  carry  with  it  the 
soil  as  far  as  one-half  the  road.  But  if  the  strips  of 
waste  land  communicate  so  closely  to  a  common  as  in 
fact  to  form  part  of  it,  they  will  then  belong  to  the  lord 
of  the  manor,  as  the  owner  of  the  common  (e) .  Where 
a  public  way  is  f oundrous,  as  such  ways  frequently  were 
in  former  times,  the  public  have  by  the  common  law  a 
right  to  travel  over  the  adjoining  lands,  and  to  break 
through  the  fences  for  that  purpose  (./').  It  is  said  that 
in  former  times  the  landowners,  to  prevent  their  fences 
being  broken  and  their  crops  spoiled  when  the  roads 
were  out  of  repair,  set  back  theii"  hedges,  leaving  strips 
of  waste  at  the  side  of  the  road,  along  which  the  public 
might  travel  without  going  over  the  lands  under  culti- 
vation. Hence  such  strips  are  presumed  to  belong  to 
the  owners  of  the  lands  adjoining  (^).  Where  lands  Soil  of  river, 
adjoin  a  river,  the  soil  of  one-half  of  the  river  to  the 
middle  of  the  stream  is  presumed  to  belong  to  the 
owner  of  the  adjoining  lands  (h).  But  if  it  be  a  tidal 
river,  the  soil  up  to  high  water  mark  appears  presump- 


(i)  Doe  d.   Frhig  v.  Pearscy,   7  0);  Dawes  v.  Hawkins,  8  C.  B., 

B.  &  C.  304  ;  Scoones  v.  Momll,  N.  S.  848. 

1  Beav.  251.  {(/)  Steel  v.  Frickett,  2   Stark. 

{c)  Simpson  v.  Dcndy,  8  C.  B.,  468. 

N.  S.  433  ;  see  Leigh  v.  Jack,  5  (/()  Ilalc  do  jure  maris,  ch.  1  ; 

Ex.  D.  264.  Wisharl  v.  Wylic,  2  Stuart,  Thom- 

{d)  Bcrridge  v.  Ward,  30  L.  J.,  son,  Milne,  Morison  &  Kinnear's 

C.  P.  218  ;  10  C.  B.,  N.  S.  400.  Scotch  Cases,  H.  L.  68 ;  JHckett 
(«)  Grose  v.  West,  7  Taunt.  39  ;  v.  Morris,  L.  Rep.,  1  Scotch  Ap- 

Doe  d.  Barrett  v.  Kemjy,  2  Bing.  peals,   47  ;  Lord  v.  2Vie  C'ominis- 

N.  C.  102.  sioncrs  for  the  City  of  Sydney,  12 

(J)  Com.  Dig.  tit.  Chimin,  (D.  Moore's  P.  C.  Cases,  473. 
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tivelj  to  belong  to  the  Crown  (/).  The  Crown  is  also 
presumptively  entitled  to  the  sea-shore  up  to  high 
water  mark  of  medium  tides  (k)  ;  although  grants  of 
Sea-shore.  parts  of  the  sea-shoro  have  not  unfrequontly  been  made 
to  subjects  (/)  ;  and  such  grants  may  be  presumed  by 
proof  of  long  continued  and  uninterrupted  acts  of 
ownership  {m).  A  sudden  irruption  of  tlie  sea  gives 
the  Crown  no  title  to  the  lands  thro^^^l  under  water  («), 
although  when  the  sea  makes  gradual  encroachments, 
the  right  of  the  o^-ner  of  the  land  encroached  on  is  as 
gradually  transferred  to  the  Crown  (o) .  And  in  the 
same  manner  when  the  sea  gradually  retires,  the  right 
of  the  Crown  is  as  gradually  transferred  to  the  owner 
of  the  land  adjoining  the  coast  (7;).  But  a  sudden 
dereliction  of  the  sea  does  not  deprive  the  Crown  of  its 
title  to  the  soil  (q). 


Appurtenant 
incorporeal 
hereditaments 
arise  by  grant 
or  prescrip- 
tion. 


Appurtenant 
rights  of  com- 
mon and  of 
■way. 


2.  Incorporeal  hereditaments  appurtenant  to  corpo- 
real hereditaments  are  not  very  often  met  with.  They 
consist  of  such  incorporeal  hereditaments  as  are  not 
naturally  and  originally  appendant  to  corporeal  here- 
ditaments, but  have  been  annexed  to  them,  either  by 
some  express  deed  of  grant  or  by  2)>'(^-^c>'/ptio)i  from  long 
enjoyment.  Bights  of  common  and  rights  of  way  or 
passage  over  the  property  of  another  person  are  the 
principal  kinds  of  incorporeal  hereditaments  usually 
found  appurtenant  to  lands.  When  thus  annexed,  they 
will  pass  by  a  conveyance  of  the  lands  to  which  they 
have   been  annexed,  without  mention  of   the  appur- 


(i)  Hale  de  jure  maris,  ch.  4, 
p.  13  ;  Gann  v.  The  Freefishcrs  of 
Whitstahh,  11  H.  of  L.  Cas.  192. 

(/,•)  Attorney-General  v.  Cham- 
bers, 4  De  Gex,  M.  &  G.  20G ; 
The  Queen  v.  Gee,  1  Ellis  &  Ellis, 
1068. 

{T)  Seratton  v.  Broivn,  4  B.  & 
C.  485,  495. 


(m)  The  Duke  of  Beaufort  v.  The 
Mayor,  ^-c.  of  Swansea,  3  Ex.  413  ; 
Cahnady  v.  Rowe,  G  C.  B.  861. 

(w)  2  Black.  Com.  262. 

(o)  Re  Hull  and  Selby  Railway, 
5  Mee.  &  Wels.  327. 

{p)  2  Bl.  Com.  262  ;  The  King 
V.  Lord  Yarhorouyh,  3B.  &  C.  91  ; 
5  Bing.  163. 

{q)  2  Black.  Com.  262. 
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tenances  {>-)  ;  althougli  these  words,  "  with,  the  appur-  Appurte- 
tenances,"  have  been  usually  inserted  in  conveyances,  for 
the  purpose  of  distinctly  showing  an  intention  to  com- 
prise such  incorporeal  hereditaments  of  this  nature  as 
may  belong  to  the  lands.  But  if  such  rights  of  common 
or  of  way,  though  usually  enjoyed  with  the  lands,  should 
not  have  been  strictly  appurtenant  to  them,  a  convey- 
ance of  the  lands  merely,  with  their  appurtenances, 
without  mentioning  the  rights  of  common  or  way,  would 
not  have  been  sufficient  to  comprise  them  («) .  It  was, 
therefore,  usual  in  conveyances  to  insert  at  the  end 
of  the  "  parcels,"  or  description  of  the  property,  a 
number  of  *'  general  words"  in  which  were  comprised, 
not  only  all  rights  of  way  and  common,  &c.,  which 
might  belong  to  the  premises,  but  also  such  as  might 
be  therewith  used  or  enjoyed  (/).  A  change  was  made 
in  the  law  on  this  point  by  the  bth  section  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (u),  the 
effect  of  which  may  be  shortly  stated  as  follows : — 
A  conveyance  of  land  made  after  the  31st  December, 
1881,  is  to  be  deemed  to  include  and  by  virtue  of  the 
Act  operates  to  convey,  with  the  land,  all  commons, 
ways  and  other  liberties,  privileges,  easements,  rights 
and  advantages  whatsoever  reputed  to  appertain  to, 
or  at  the  time  of  conveyance  enjoyed  with,  the  land 
or  any  part  thereof.     But   the   above   section  applies 

(/•)  Co.  Litt.  121  b,  Ellis  &  Ellis,  1058;  n^atls  y.  Kel- 

(i)  Harding  v.  Wilson,  2  B.  &  son,  L.  R.,  6  Ch.    16G  ;    Xai/  v. 

Cres.  96  ;  Barlow  v.  Modes,  1  Cro.  Oxley,  L.  R.,  10  Q.  B.  3G0  ;  Brett 

&  M.  439.    See  also  Ja)nes  v.  Tlant,  v.  Cloicser,  5  C.  P.  D.  376  ;  Bar/c- 

4  Adol.  &  Ellis,  749;  Ilinchlife  v.  shire  v.  Gruhb,  18  Ch.  D.  616. 
Earl  of  Einnoul,  5  New  Cases,  1;  {t)  Ante,   p.    228.     As  to  the 

Pheysey  v.  Vicary,  16  Mee.  &  Wcla.  eflPect  of  general  words,  see  Wil- 

484  ;  Ackroyd  v.  Smith,  10  C.  B.  liams's    Conveyancing    Statutes, 

16i;  TForthinylonY.Gimson,Q.B.,  00,  65,  66;    Williams   on  Com- 

6  Jur.,  N.  S.    1053;    2   Ellis   &  mens,  316—319,  323. 
Ellis,  618;  Baird  v.  Fortune,  II.  (u)  Stat.  44  &  45  Vict.  c.41; 

L.,  10  W.  K.  2;    7  Jur.,  N.  S.  see  Williams's  Conveyancing  Sta- 

926 ;     IFardle  v.   Brocklchurst,    1  tutes,  60—74. 
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only  if  and  as  far  as  a  contrary  intention  is  not  ex- 
pressed in  tlie  conveyance,  and  lias  effect  subject  to 
the  terms  thereof  {q) .  In  consequence  of  this  enactment 
general  words  are  now  rarely  employed  (>•). 

3.  Such  incorporeal  hereditaments  as  stand  separate 
and  alone  are  generally  distinguished  from  those  which 
are  appendant  or  appurtenant,  by  the  appellation  in 
A  seignory  in   {/ross.     Of  these  the  first  we  may  mention  is  a  seignory 
^^^^^'  in  ffross,  which  is  a  seignory  that  has  been  severed  from  ' 

the  dem-csne  lands  of  the  manor,  to  which  it  was 
anciently  appendant  (s).  It  has  now  become  quite  un- 
connected with  anything  corporeal,  and,  existing  as  a 
separate  subject  of  transfer,  it  must  be  conveyed  by  deed 
of  grant. 

Rent  seek.  The  next  kind  of  separate  incorporeal  hereditament 

is  a  rent  seek  {rcdditus  siccun),  a  dry  or  barren  rent, 
so  called,  because  no  distress  could  formerly  be  made 
for  it  it).  This  kind  of  rent  forms  a  good  example 
of  the  antipathy  of  the  ancient  law  to  any  inroad  on 
the  then  prevailing  system  of  tenures.  If  a  landlord 
granted  his  seignory,  or  his  reversion,  the  rent  service, 
w^hich  was  incident  to  it,  passed  at  the  same  time. 
But  if  he  should  have  attempted  to  convey  his  rent, 
independently  of  the  seignory  or  reversion  to  which  it 
was  incident,  the  grant  would  have  been  effectual  to 
deprive  himself  of  the  rent,  but  not  to  enable  his  grantee 
to  distrain  for  it  {u).  It  would  have  been  a  rent  seek. 
Eent  seek  also  occasionally  arose  from  grants  being 
made  of  rent  charges,  to  be  hereafter  explained,  with- 
out any   clause   of   distress  ix) .     But,  by  an  Act   of 


{q)  Sect.  6,  subs.  4. 

[t]  Litt.  s.  218. 

(;■)  See     "Williams's 

Convey - 

(»)  Litt.  ss.  225,  226,  227,  228, 

anciag    Statutes,    69, 

497,    and 

572. 

post,  Part  VI. 

[x)  Litt.  ss.  217,  218. 

is)  1  Scriv.  Cop.  0. 
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Geo.  II.  (y),  a  remedy  by  distress  was  given  for  rent 
seek,  in  the  same  manner  as  for  rent  reserved  upon  lease. 

Another  important  kind  of  separate  incorporeal  here-  A  rent 
ditament  is  a  rent  charge,  which  arises  on  a  grant  by  ^  ^^^^' 
one  person  to  another,  of  an  annual  simi  of  money, 
payable  out  of  certain  lands  in  which  the  grantor  may 
have  any  estate.     The  rent  charge  cannot,  of  course, 
continue  longer  than  the  estate  of  the  grantor ;  but, 
supposing  the  grantor  to  be  seised  in  fee  simple,  he 
may  make  a  grant  of  a  rent  charge  for  any  estate  he 
pleases,  giving  to  the  grantee  a  rent  charge  for  a  term 
of  years,  or  for  his  life,  or  in  tail,  or  in  fee  simple  (z). 
For  this  purpose  a  deed  is  absolutely  necessary ;  for  a  A  deed  re- 
rent  charge,  being  a  separate  incorporeal  hereditament,  *^^"^ 
cannot,  according  to   the  general   rule,  be   created  or 
transferred  in  any  other  way  (a),  imless  indeed  it  be 
given  by  will.     The  creation  of  a  rent  charge  or  an- 
nuity, for  any  life  or  lives,  or  for  any  term  of  years  or 
greater  estate  determinable  on  any  life  or  lives,  was 
also,  imtil   recently,   required,   imder   certain   circum- 
stances, to  be  attended  with  the  inrolment,  in  the  Court  Inrolment  of 
of   Chancery,    of   a    memorial   of    certain   particulars.  !Jif ™ii[i es  for 
These  annuities  were  frequently  granted  by  needy  per-  lives  granted 

,  TT  .  .,..  p,  .    for  pecuniary 

sons  to  money  lenders,  m  consideration  oi  the  payment  consideration, 
of  a  sum  of  monej^,  for  which  the  annuity  or  rent 
charge  served  the  purpose  of  an  exorbitant  rate  of 
interest.  In  order,  therefore,  to  check  these  proceed- 
ings by  giving  them  publicity,  it  was  provided  that,  as 
to  all  such  annuities,  granted  for  pecuniary  considera- 
tion or  money's  worth  (/>),  (unless  secured  on  lands  of 
equal  or  greater  annual  value  than  the  annuity,  and  of 

(y)  Stat.  4  Geo.  II.  c.  28,  s.  5.  Mce.  &  Rose.  110 ;  Feiv  v.  Uaclc- 

{z)  Litt.  S.S.  217,  218.  house,  8  Ad.  &  Ell.  789;  S.  C.  1 

(a)  Litt.  ubi  sup.  Per.  &  Dav.   34  ;  Boc  d.  Church 

{!>)  Teller)    v.    TdUy,    4    Bing.  v.  I'onVifix^  9  C.  B.  229. 
214;  Menlayc)'   v.  lii'jyx,    1    Cro. 
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wliich  the  grantor  was  seised  in  foe  simple,  or  fee  tail 
in  possession,)  a  memorial  stating  the  date  of  the 
instrument,  the  names  of  the  parties  and  witnesses,  the 
persons  for  whose  lives  the  annuity  was  granted,  the 
person  by  whom  the  same  was  to  bo  beneficially  re- 
ceived, the  pecuniary  consideration  for  granting  the 
same,  and  the  annual  sum  to  be  paid,  should,  within 
thirty  days  after  the  execution  of  the  deed,  be  inrolled 
in  the  Court  of  Chancery ;  otherwise  the  same  should 
Now  uuneces-  be  null  and  void  to  all  intents  and  purposes  (e) .  But 
^^^^'  as  these  annuities  were  only  granted  for  the  sake  of 

evading  the  Usury  Laws,  the  same  statute  which 
repealed  those  laws  {d)  also  repealed  the  statutes  by 
which  memorials  of  such  annuities  were  required  to 
Registration  be  inrolled.  A  subsequent  statute,  however,  provides, 
now^required.  ^^^^  ^^7  annuity  or  rent  charge  granted  after  the 
passing  of  the  Act  (the  26th  of  April,  1855),  otherwise 
than  by  marriage  settlement  or  will,  for  a  life  or  lives, 
or  for  any  estate  determinable  on  a  life  or  lives,  shall 
not  affect  any  lands,  tenements  or  hereditaments,  as  to 
purchasers,  mortgagees  or  creditors,  unless  registered  in 
manner  therein  provided  in  the  Court  of  Common 
Pleas  (e).  The  registration  of  annuities  is  now  made 
in  the  Central  Office  of  the  Supreme  Court,  where  they 


(c)  Stat.  53  Geo.  III.  c.  Ul, 
explained  and  amended  by  stats. 
3  Geo.  IV.  c.  92,  and  7  Geo.  IV. 
c.  75,  ■which  rendered  sufficient  a 
memorial  of  the  names  of  the  wit- 
nesses as  they  appeared  sijpied  to 
their  attestations. 

(d)  Stat.  17  &  18  Vict.  c.  90. 

(e)  Stat.  18  &  19  Vict.  c.  15, 
88.  12,  14.  It  has  been  decided 
that  rent  charges  are  valid  in 
equity  as  against  persons,  who 
haye  notice  oi  them,  although  they 
be  not  registered ;  Greaves  v. 
TvfieUl,  14  Ch.  D.  563.  This  was 
80  decided  in  accordance  with  the 


doctrines  applied  by  the  Courts  of 
Equity  in  the  construction  of  the 
Middlesex  and  Yorkshii'e  Regis- 
try Acts.  See  ante,  p.  232.  To 
a  learned  judge,  who  attained 
eminence  in  Courts  of  Common 
Law,  these  doctrines  (in  common 
with  a  good  many  other  doctrines 
of  Courts  of  Equity)  hare  ap- 
peared to  be  "the  result  of  a  dis- 
regard of  general  principles  and 
general  rules  in  the  endeavour  to 
do  justice  more  or  less  fanciful  in 
certain  particular  cases."  See 
14  Ch.  D.  578. 
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are  entered  in  alphabetical  order  by  the  name  of  the 
person  whose  estate  is  intended  to  be  affected  (/).  A 
search  for  annuities  is  accordingly  made  in  this  registry 
on  every  purchase  of  lands,  in  addition  to  the  searches 
for  judgments,  crown  debts,  executions  and  lis  pen- 
dens {(/). 

In  settlements  where  rent  charges  are  often  given  Creation  of 

1  p       •  T     •    •    J  j-i  n      I'ent  charares 

by  way  oi  pm-money  and  ]  omture,  they  are  usually  under  the 
created  under  a  provision  for  the  purpose  contained  in  Statute  of 
the  Statute  of  Uses  {h).  The  statute  directs  that,  where 
any  persons  shall  stand  seised  of  any  lands,  tenements, 
or  hereditaments,  in  fee  simple  or  otherwise,  to  tJie  use 
and  intent  that  some  other  person  or  persons  shall  have 
yearly  to  them  and  their  heirs,  or  to  them  and  their 
assigns,  for  tenn  of  life  or  years  or  some  other  special 
time,  any  annual  rent,  in  every  such  case  the  same 
persons,  their  heirs  and  assigns,  that  have  such  use  to 
have  any  such  rent  shall  be  adjudged  and  deemed  in 
possession  and  seisin  of  the  same  rent  of  such  estate  as 
they  had  in  the  use  of  the  rent ;  and  they  may  distrain 
for  non-payment  of  the  rent  in  their  own  names.  From 
this  enactment  it  follows,  that  if  a  convej'anee  of  lands 
be  now  made  to  A.  and  his  heirs, — to  the  use  and  intent 
that  B.  and  his  assigns  may,  during  his  life,  thereout 
receive  a  rent  charge, — B.  will  be  entitled  to  the  rent 
charge,  in  the  same  manner  as  if  a  grant  of  the  rent 
charge  had  been  duly  made  to  him  by  deed.  The 
above  enactment,  it  will  be  seen,  is  similar  to  the 
prior  clause  of  the  Statute  of  Uses  relating  to  uses  of 
estates  (/),  and  is  merely  a  carrying  out  of  the  same 
design,  which  was  to  render  every  use,  then  cognizable 
only  in  Chancery,  an  estate  or  interest  within  the  jm'is- 


(J)  See     WilliuniH'H     Convey-  (A)  Stiit.   27  Hen.  Vlll.  c.  10, 

ancing  StatutoH,  20K.  hh.  I,  .0. 

{g)  Ante,  pp.  1 12,  11),  117, IIH.  (',)  Ante,  !>.  iss. 

W.R.P.  <•  <' 
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diction  of  the  courts  of  law  (/.).  But  in  this  case,  also, 
as  well  as  in  the  former,  the  end  of  the  statute  has  been 
defeated.  For  a  conveyance  of  land  to  A.  and  his  heirs, 
to  the  v^e  that  B.  and  his  heirs  may  receive  a  rent 
charge,  in  trust  for  C.  and  his  heirs,  will  now  be  laid 
hold  of  under  the  equitable  doctrines  of  the  Court  of 
Chancery  for  C.'s  benefit,  in  the  same  manner  as  a  trust 
of  an  estate  in  the  land  itself.  The  statute  vests  the 
legal  estate  in  the  rent  in  B. ;  and  C.  takes  no  legal 
estate,  because  the  trust  for  him  would  be  a  use  upon  a 
use  (/).  But  C.  has  the  entire  beneficial  interest ;  and 
he  is  possessed  of  the  rent  charge  for  an  equitable  estate 
in  fee  simple. 

Clause  of  In  ancient  times  it  was  necessar}',  on  every  grant  of 

^  ®^^'  a  rent  charge,  to  give  an  express  power  to  the  grantee 

to  distrain  on  the  premises  out  of  which  the  rent  charge 
was  to  issue  {m) .  If  this  power  were  omitted,  the  rent 
was  merely  a  rent  seek.  Rent  service,  being  an  inci- 
dent of  tenure,  might  be  distrained  for  b}^  common 
right ;  but  rent  charges  were  matters  the  enforcement 
of  which  was  left  to  depend  solely  on  the  agreement  of 
the  parties.  But  since  a  power  of  distress  has  been 
attached  by  Parliament  (h)  to  rents  seek,  as  well  as  to 
rents  service,  an  express  power  of  distress  has  not  been 
necessary  for  the  security  of  a  rent  charge  (o).  Such  a 
power,  however,  was  usually  granted  in  express  terms. 
In  addition  to  the  clause  of  distress,  it  was  also  usual,  as 

Power  of  a  further  security,  to  give  to  the  grantee  a  power  to 
enter  on  the  premises  after  default  had  been  made  in 
payment  for  a  certain  number  of  days,  and  to  receive 

(A-)  Ante,  p.  190.  //'>•  v.  Green,  8  Bing.  92  ;  2  Gro. 

{!)  Ante,  p.  191.  &  Jerv.  142  ;  2  Tyr.  1. 

(w)  Litt.  9.  218.  (o)  Saicard  v.  Anstey,   2  Bing. 

(«)  Stat.  4  Geo.  II.  c.  28,  s.  5  ;  519  ;  Buttery  \.  Eohinson,  3  Bing. 

ante,  pp.  382,  383.    ^ee  Johnson  \.  392;   Bodds  \.  TJiompson,  L.  E., 

Faulhur.   2   Q.  B.  92.5.  93.i:  M',!-  1  0.  P.  183. 
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the  rents  and  profits  until  all  the  arrears  of  the  rent 
charge,  together  with  all  expenses,  should  have  been 
dulj  paid. 

The  following  remedies  are  now  given  by  the  44th  Statutory 
section  of  the  Conveyancing  and  Law  of  Property  Act,  disTress, 
1881  (p),  to  any  person  entitled  to  a  rent  charge  or  any  entry,  &c, 
other  annual  sum,  payable  half-yearly  or  otherwise,  not 
being  rent  incident  to  a  reversion,  charged  upon  any 
land,  or  the  income  thereof,  by  vuiue  of  any  instru- 
ment coming  into  operation  after  the  31st  December, 
1881  : — (1)  a  power  of  distress,  if  the  annual  sum  or 
any  part  thereof  is  unpaid  for  f>renti/-one  days  next 
after  the  time  appointed  for  any  payment  in  respect 
thereof;  (2)  a  power,  if  the  annual  sum  or  any  j^art 
thereof  is  unpaid  for  fortij  days  next  after  the  time 
appointed  for  any  payment  in  respect  thereof,  to  enter 
into  possession  of  and  hold  the  land  charged  or  any 
part  thereof,  without  impeachment  of  waste,  and  to 
take  the  income  thereof,  until  all  arrears  due  at  the 
time  of  entry  or  afterwards  becoming  due  and  all 
expenses  have  been  fully  paid  ;  (3)  a  power,  in  the  like 
case,  whether  possession  be  taken  or  not,  to  demise  by 
deed  the  land  charged  or  any  part  thereof  to  a  trustee 
for  a  term  of  years,  upon  trust  to  raise  and  pay  all 
arrears  due  or  to  become  due  and  all  expenses.  These 
statutory  remedies  are  conferred,  subject  and  w^ithout 
prejudice  to  all  estates,  interests  and  rights  having 
priority  to  the  annual  sum,  and  only  as  far  as  they 
might  have  been  conferred  by  the  instrument  under 
whicli  the  annual  sum  arises  {q).  The  above  section 
applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  that  instrument,  and  has  effect  subject  to 
the  terms  thereof  (r).     lielianco  upon  this  section  has 

(;;)  Stat.    44   k   45  Vict.  c.  41.  [q)  Sect.  44,  sul.s.  (1). 

See     WilliamH'H     Convcyancinff  (*■)  Scot.  44,  subs.  (5). 

StatutcH,  21.0—217. 

v.v2 
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generally  superseded  the  employment  of  express  powers 
of  distress  and  entry  upon  the  grant  of  a  rent  charge  (.s) . 

Estate  for  life       Incorporeal  hereditaments  are  the  subjects  of  estates 
charge?  analogous  to  those  which  may  be  holden  in  corporeal 

hereditaments.  If  therefore  a  rent  charge  should  be 
granted  for  the  life  of  the  grantee,  he  will  possess  an 
estate  for  life  in  the  rent  charge.  Supposing  that  he 
should  alienate  this  life  estate  to  another  party,  with- 
out mentioning  in  the  deed  of  grant  the  heirs  of  such 
party,  the  law  formerly  held  that,  in  the  event  of  the 
decease  of  the  second  grantee  in  the  lifetime  of  the 
former,  the  rent  charge  became  extinct  for  the  benefit 
of  the  owner  of  the  lands  out  of  which  it  issued  (f). 
The  former  grantee  was  not  entitled  because  he  had 
parted  with  his  estate ;  the  second  grantee  was  dead, 
and  his  heirs  were  not  entitled  because  they  were  not 
named  in  the  grant.  Under  similar  circumstances,  we 
have  seen  («)  that,  in  the  case  of  a  grant  of  corporeal 
hereditaments,  the  first  person  that  might  happen  to 
enter  upon  the  premises  after  the  decease  of  the  second 
grantee  had  formerly  a  right  to  hold  possession  during 
the  remainder  of  the  life  of  the  former.  But  rents  and 
other  incorporeal  hereditaments  are  not  in  their  nature 
the  subjects  of  occupancy  (.r)  ;  they  do  not  lie  exposed 
to  be  taken  possession  of  b}'  the  first  passer-by.  It  was 
accordingly  thought  that  the  statutes,  which  jDrovided 
a  remedy  in  the  case  of  lands  and  other  corporeal  here- 
ditaments, were  not  applicable  to  the  case  of  a  rent 
charge,  but  that  it  became  extinct  as  before  men- 
tioned (y).  By  a  modern  decision,  however,  the  con- 
struction of  these  statutes  was  extended  to  this  case 
also  (c)  ;  and  now  the  Act  for  the  amendment  of  the 

(s)  See  Williams's  Convej'anc-  {x)  Co.  Litt.  41b,  388  a. 

ing  Statutes,  216,  217,  519.  {y)  2  Black.  Cora.  260. 

[t)  Bac.    Abr.   tit.    Estate    for  {z)  Bearpark   v.   JIutc/itiisoit,    7 

Life  and  Occupancy  (B).  Bing.  178. 

(«)  Ante,  p.  26. 
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laws  with  respect  to  wills  (a),  by  which  these  statutes  The  Willa 
have  been  repealed  {b),  permits  every  person  to  dispose  tst^es  pur 
by  will  of  estates  2)iir  autre  vie,  whether  there  shall  or  "'^^'''^  ^'«'^- 
shall  not  be  any  special  occupant  thereof,  and  whether 
the  same  shall  be  a  corporeal  or  an  incorporeal  here- 
ditament (c)  ;  and  in  case  there  shall  be  no  special  occu- 
pant, the  estate,  whether  corporeal  or  incorporeal,  shall 
go  to  the  executor  or  administrator  of  the  party ;  and 
coming  to  him,  either  by  reason  of  a  special  occupancy, 
or  by  virtue  of  the  Act,  it  shall  be  applied  and  distri- 
buted in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate  {d). 

A  grant  of  an  estate  tail  in  a  rent  charge  scarcely  Estate  in  fee 
ever  occurs  in  practice.     But  grants  of  rent  charges  simple  m  a 

.  .  "        rent  charge. 

for  estates  m  fee  simple  are  not  uncommon,  especially 
in  the  towns  of  Liverpool  and  Manchester,  where  it  is 
the  usual  practice  to  dispose  of  an  estate  in  fee  simple 
in  lands  for  building  purposes  in  consideration  of  a 
rent  charge  in  fee  simple  by  way  of  ground  rent,  to 
be  granted  out  of  the  premises  to  the  original  owner. 
These  transactions  are  accomplished  by  a  conveyance 
from  the  vendor  to  the  purchaser  and  his  heirs,  to  the 
use  that  the  vendor  and  his  heii's  may  thereout  receive 
the  rent  charge  agreed  on,  [and  to  the  further  use  that, 
if  it  be  not  paid  within  so  many  days,  the  vendor  and 
his  heirs  may  distrain,  and  to  the  further  use  that,  in 
case  of  non-payment  within  so  many  more  days,  the 
vendor  and  his  heirs  may  enter  and  hold  possession 
till  all  arrears  and  expenses  are  paid ;]  and  subject  to 
the  rent  charge,  [and  to  the  powers  and  remedies  for 
securing  payment  tlioreof,]  to  the  use  of  the  purchaser, 
his  heirs  and  assigns  for  ever.  The  words  within 
brackets  in  the  above  sentence  may  now  be  omitted  in 

(rt)  7  Will.  IV.  &  1  Vict.  c.  26.  {(1)  Sect.  6  ;  Eeynolds  v.  ll'rhjhl, 

[b)  Sect.  2.  25  Bcav.  100. 

('•)  Sect.  3. 
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reliance  on  the  provisions  of  the  Conveyancing  Act  of 
1881,  A\hich  have  been  ah'eady  stated  [c).  The  pur- 
chaser thus  acquires  an  estate  in  fee  simple  in  the  lands, 
subject  to  a  perpetual  rent  charge  payable  to  the  vendor, 
his  heirs  and  assigns  ( /').  It  should,  hoAvever,  be  care- 
fully borne  in  mind,  that  transactions  of  this  kind  are 
very  different  from  those  grants  of  fee  simple  estates 
which  A\'ere  made  in  ancient  times  by  lords  of  manors, 
and  from  which  quit  or  chief  rents  have  arisen.  These 
latter  rents  are  rents  incident  to  tenure,  and  may  be 
distrained  for  of  common  right  mthout  any  express 
clause  for  the  purpose.  But  as  we  have  seen  (g),  since 
the  passing  of  the  statute  of  Quia  emptorcs  {/>),  it  has 
not  been  lawful  for  any  person  to  create  a  tenure  in  fee 
simple.  The  modern  rents  of  which  we  are  now  speak- 
ing, are  accordingly  mere  rent  charges,  and  in  ancient 

(e)  See  ante,  p.  387;  Williams's  Conveyancing  Statutes,  217. 
(/)  By  stat.  17  &  18  Vict.  c.  83,  conveyances  of  any  kind,  in  consi- 
deration of  an  annual  sum  payable  in  perpetuity,  or  for  any  indefinite 
period,  were  subject  to  the  following  duties : — 

Where  the  yearly  sum  should  not  exceed  £5  £0     6     0 

Should  exceed  £5  and  not  exceed  10  0  12     0 

10  ,,  15  0  13     0 

„  15  ,,  20  14     0 

,,  20  „  25  1   10     0 

25  ,,  50  3     0     0 

,,  50  ,,  75  4  10     0 

,,  75  ,,  100  6     0     0 

And  when  the  sum  !~hould  exceed  £100,  then  for 

everj"  £50,  and  also  for  any  fractional  part  of 

£50 300 

But  these  duties  are  now  repealed  by  stat.  33  &  34  Vict.  c.  99  ;  and 
the  Stamp  Act,  1870  (stat.  33  &  34  Vict.  c.  97),  now  provides  (sect.  72), 
that,  where  the  consideration  or  any  part  of  the  consideration  for  a 
conveyance  on  sale  consists  of  money  payable  periodically  in  per- 
petuity or  for  any  indefinite  period  not  terminable  with  life,  such 
conveyance  is  to  be  charged  in  respect  of  such  consideration  Avith  ad 
valorem  duty  on  the  total  amount,  which  will  or  may,  according  to 
the  terms  of  sale,  be  payable  during  the  period  of  twenty  years  next 
after  the  day  of  the  date  of  such  instrument. 
(ij)  Ante,  pp.  85,  144. 
(//)   ISEdw.  I.  f.  1. 
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days  ■would  have  required  express  clauses  of  distress  to 
make  them  secure.  They  were  formerly  considered  in 
law  as  againd  common  right  (/),  that  is,  as  repugnant  to 
the  feudal  policy,  which  encoiu'aged  such  rents  only  as 
were  incident  to  tenure.  A  rent  charge  was  accordingly 
regarded  as  a  thing  entire  and  indivisible,  imlike  rent 
service,  which  was  capable  of  apportionment.  And  from 
this  property  of  a  rent  charge,  the  law,  in  its  hostility 

to  such  charo'es,  drew  the  f ollowino^  conclusion  :  that  if  ^  I'elease  of 

PIT  c     1  •  1  •  P'*^''  ^^  *"® 

any  part  of  the  land,  out  of  which  a  rent  charge  issued,  land  was  a 

were  released  from  the  charge   by  the  owner  of  the  ^-^^^Iq  ^^  ^^^ 
rent,  either  by  an  express  deed  of  release,  or  virtually 
by  his  purchasing  part  of  the  land,  all  tlie  rest  of  the 
land  should  enjoy  the  same   benefit   and   be    released 
also  (A).     If,  however,  any  portion  of  the  land  charged  Apportion- 
should  descend  to  the  owner  of  the  rent  as  heir  at  law,  ^^l^^  o"part 
the  rent  would  not  thereby  have  been  extinguished,  as  of  the  land, 
in  the  case  of  a  piux-hase,  but  would  have  been  appor- 
tioned according  to  the  value  of  the  land  ;  because  such 
portion  of  the  land  came  to  the  owner  of  the  rent,  not 
by  his  own  act,  but  by  the  course  of  law  (l).     But  it  is  New  enact- 
now  provided  {)u),  that  the  release  from  a  rent  charge  not  now  an 
of    part  of  the  hereditaments  charged  therewith  shall  ^^tinguish- 
not  extinguish  the  whole  rent  charge,  but  shall  operate 
only  to  bar  the  right  to  recover  any  part  of  the  rent 
charge   out    of    the   hereditaments   released ;    without 
prejudice,  nevertheless,  to  the  rights  of  all  persons  in- 
terested in  the  hereditaments  remaining  unreleased  and 
not  concurring  in  or  confirming  the  release.     A  recent  Apportion- 
statute  empowers  the   Commissioners,  now  styled  the  Co^jn-^.  ^^ 
Land  Commissioners  (n),  to   apportion  rents  of  every  sionera. 


(j)  Co.  Litt.  147  Ij.  a.    10;     see  Mooih   v.   Smith,    11 

(/.-)  Litt.  s.  222  ;  Louutt  v.  Pass,  Q.  B.  D.  318. 

1  New  Cases,  388.  (w)  Sec  stat.  '15  &  4G  Vict.  c.  38, 

(/)  Litt.  8.  224.  H.  48  ;    Williams's  Conveyancing 

(»»)  Stat.  22  &  23  Vict.  c.  3.5,  Statutes,  r318-350. 
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kind  on  the  application  of  any  persons  interested  in  the 
lands  and  in  the  rent  (o). 

Exoneration  The  rent  charges  of  which  we  are  speaking  are 
andSinis-  usually  further  secured  by  a  covenant  for  payment, 
trators  from  pnterod  into  by  the  purchaser  in  the  deed  by  which 
pay  rent  tlicy  are  granted.     In  order  to  exonerate  the  executors 

charges.  ^^  administrators  of  such  a  purchaser  from  perpetual 

liability  under  this  covenant,  it  is  now  provided  (;>)  that 
where  an  executor  or  administrator,  liable  as  such  to 
the  rent  or  covenants  contained  in  any  conveyance  on. 
chief  rent  or  rent  charge,  or  agreement  for  such  convey- 
ance, granted  to  or  made  with  the  testator  or  intestate 
whose  estate  is  being  administered,  shall  have  satisfied 
all  then  subsisting  liabilities,  and  shall  have  set  apart  a 
sufficient  fund  to  answer  any  future  claim  that  may  be 
made  in  respect  of  any  fixed  and  ascertained  sum  agreed 
to  be  laid  out  on  the  property  (although  the  period  for 
laying  out  the  same  may  not  have  arrived),  and  shall 
have  conveyed  the  property,  or  assigned  the  agreement 
to  a  pmx'haser,  he  may  distribute  the  residuary  personal 
estate  of  the  deceased  without  appropriating  any  part 
thereof  to  meet  any  future  liability  under  such  con- 
veyance or  agreement.  But  this  is  not  to  prejudice 
the  right  of  the  grantor  or  those  claiming  under  him 
to  follow  the  assets  of  the  deceased  into  the  hands  of 
the  persons  amongst  whom  such  assets  may  have  been 
distributed. 


Bankruptcy  The  Bankruptcy  Act,  1883  (rj),  pro\ddes  for  the  dis- 

LnTsubject     claimer  by  the  trustee  for  the  creditors,  within  the  time 
to  rent,  &c.      and  under  the  conditions  therein  specified,  of  any  part 


(o)  Stat.  17  &  18  Vict.  c.  97,  (q)  Stat.  46  &  47  Vict.  c.  52, 

ss.  10 — 14.  8.  55  ;  see  Williams  on  Personal 

[p)  Stat.  22  &  23  Vict.  c.  35,  Property,  234,  12th  ed. 
8.  28. 
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of  the  property  of  the  bankrupt,  which  consists  of  land 
of  any  tenm^e  burdened  with  onerous  covenants  or  of 
any  other  property  that  is  not  readily  saleable,  by 
reason  of  its  binding  the  possessor  thereof  to  the  per- 
formance of  any  onerous  act,  or  to  the  payment  of  any 
sum  of  money  (>•).     The  same  Act  further  provides  («)  Order  vesting 

that   the    Court   may,  on    api)lication    by    any   person  •i^'^claimed 
./  '  J.  i  J  J     i.  property. 

either  claiming  any  interest  in  any  disclaimed  property, 
or  under  any  liability  not  discharged  by  this  Act  in 
respect  of  any  disclaimed  property,  make  an  order  for 
the  vesting  of  the  property  in  or  delivery  thereof  to  any 
person  entitled  thereto,  or  to  whom  it  may  seem  just 
that  the  same  should  be  delivered  by  way  of  com- 
pensation for  such  liability  as  aforesaid,  or  a  trustee  for 
him,  and  on  such  terms  as  the  Court  thinks  just ;  and 
on  any  such  vesting  order  being  made,  the  property 
comprised  therein  shall  vest  accordingly  in  the  person 
therein  named  in  that  behalf  without  any  conveyance  or 
assignment  for  the  purpose. 

Although  rent  charges  and  other  self-existing  incor-  Incorporeal 
poreal  hereditaments  of  the  like  nature  are  no  favourites  liereditaments 

■^  _  _  subject,  as  tar 

with  the   law,   yet,   whenever  it  meets  with  them,    it  as  possible,  to 

applies  to  them,  as  far  as  possible,  the  same  rules  to  r^ies  as  cor- 
which  corporeal  hereditaments  are  subject.     Thus,  we  po^cal  heredi- 

1  l^     1   l^  1  •  1  1      1     T  1  •       1  taments. 

have  seen  that  the  estates  which  may  be  held  in  the  one 
are  analogous  to  those  which  exist  in  the  other.  So 
estates  in  fee  simple,  both  in  the  one  and  in  the  other, 
may  be  aliened  by  the  owner,  either  in  his  lifetime  or 
by  his  will,  to  one  person  or  to  several  as  joint  tenants 
or  tenants  in  common  {t),  and,  on  his  intestacy,  will 

{)■)  As  to  the  effect  of   a  dis-  under  the  Bankruptcy  Act,  18G9, 

claimer  by  a  trustee  in  bankruptcy  stat.  32  &  33  Vict.  c.  71,  ss.  23,  24. 
of  freehold  land  subject  to  a  rent  (.s)  Stat.   40    &  ■IT  Vict.  c.  52, 

charge  and  burdened  with  onerous  s.  5'),  subs.  G. 
covenants,    tee    lie    Mirccr    and  {/)  11'm\k  v.  ll'fi/.'on,  >>  M.  A:  '\V\ 

Moore,    14   Ch.   D.    2b7,    decided  255. 
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descend  to  the  same  heir  at  law.  But  iu  one  respect 
the  analogy  fails.  Land  is  essentially  the  subject  of 
Tenure  an  tenure ;  it  may  belong  to  a  lord,  but  be  holdcn  by  his 
cxccp  lun.  tenant,  by  -whom  again  it  may  bo  sub-let  to  another  ; 
and  so  long  as  rent  is  rent  service,  a  mere  incident 
arising  out  of  the  estate  of  the  payer,  and  belonging  to 
the  estate  of  the  receiver,  so  long  may  it  accompany,  as 
accessor}^,  its  principal,  the  estate  to  which  it  belongs. 
But  the  receipt  of  a  rent  charge  is  accessory  or  incident 
to  no  other  hereditament.  True  a  rent  charge  springs 
from,  and  is,  therefore,  in  a  manner  connected  with,  the 
land  on  which  it  is  charged  ;  but  the  receiver  and  owner 
of  a  rent  charge  has  no  shadow  of  interest  beyond  the 
annual  payment,  and  in  the  abstract  right  to  this  pay- 
ment his  estate  in  the  rent  consists.  Such  an  estate 
therefore  cannot  be  subject  to  any  tenure.  The  owner 
of  an  estate  in  a  rent  charge  consequently  owes  no  fealty 
to  any  lord,  neither  can  he  be  subject,  in  respect  of  his 
estate,  to  any  rent  as  rent  service ;  nor,  from  the  nature 
of  the  property,  could  any  distress  be  made  for  such 
rent  service  if  it  were  reserved  [n).  So,  if  the  owner 
of  an  estate  in  fee  simple  in  a  rent  charge  should  have 
died  intestate,  and  without  leaving  any  heirs,  his  estate 
could  not  escheat  to  his  lord,  for  he  had  none.  It 
simply  ceased  to  exist,  and  the  lands  out  of  which  it 
was  payable  were  tlienceforth  discharged  from  its  pay- 
ment (.r).  The  Intestates  Estates  Act,  1884  {y),  now 
enacts  that,  from  and  after  the  passing  of  this  Act, 
■where  a  person  dies  without  an  heir  and  intestate  in 
respect  of  any  real  estate,  consisting  of  any  estate  or 
interest,  whether  legal  or  equitable  in  any  incorporeal 

{u)  Co.   Litt.   47  a,    144   a  ;    2  lands  of  the  lessee.    Co.  Litt.  47  a, 

Black.  Com.  42.     But  it  is  said  note(l);  Bac.  Abr.  tit.  Rent(B). 
that  the  Queen  may  reserve  a  rent  (x)  Co.  Litt.  298  a,  n.  (2). 

out  of   an   incorporeal  hcredita-  (y)  Stat.  47  &  48  Vict.  c.  71, 

ment,  for  which,  by  her  prcroga-  s.  4,  passed  I4th  August,  1884. 
five,  she  mav  distrain  on  all  the 
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liereditameut,  whether  devised  or  not  devised  to  trustees 
by  the  will  of  such  person,  the  law  of  escheat  shall 
apply  iu  the  same  manner  as  if  the  estate  or  interest 
above  meiitioned  were  a  legal  estate  in  corporeal  here- 
ditaments (;:) .  It  appears  to  the  editor  that  the  Courts 
may  find  some  difficulty  in  applying  the  law  of  escheat, 
in  pursuance  of  this  Act,  to  hereditaments  which  are 
not  held  of  any  lord. 

Another  kind  of  separate  incorporeal  hereditament  Common  in 
which  occasionally  occurs  is  a  right  of  common  in  gross. 
This  is,  as  the  name  implies,  a  right  of  common  over 
lands  belonging  to  another  person,  possessed  by  a  man, 
not  as  appendant  or  appurtenant  to  the  ownership  of 
any  lands  of  his  own,  but  as  an  independent  subject  of 
property  {a).  Such  a  right  of  common  has,  therefore, 
always  required  a  deed  for  its  transfer. 

Another  important  kind  of  separate  incorporeal  here-  Advowsoua. 
ditament  is  an  advowson  in  gross.     An  advowson  is 
a  perpetual  right  of   presentation  to  an  ecclesiastical 
benefice.     The  owner  of   the  advowson  is  termed  the 
patron  of  the  l)enefice :  but,  as  such,  he  has  no  property 
or  interest  in  the  glebe  or  tithes,  which  belong  to  the 
incumbent.     As  patron  he  simply  enjoys  a  right  of 
nomination   from  time  to  time,  as  the  living  becomes 
vacant.     And  this  right  he  exercises  by  a  presentation  Presentation, 
to  the  bishop  of  some  duly  qualified  clerk  or  clergyman, 
whom  the  bishop  is  accordingly  bound  to  institute  to  institution. 
the  benefice,  and  to  cause  him  to  bo  inducted  into  it  [Ij).  inductiou. 
Wlien  the  advowson  belongs  to  the  bishoji,  the  forms 
of  presentation  and  institution  are  supplied  by  an  act 
called  cot/ation  (r).     In  some  rare   cases  of  advowsons  Collation. 
donative,  the  patron's  deed  of  donation  is  alone  sutfi-  Donatives. 


{z)   See  ante,  pp.  155—157.       (4)  1  Black.  Com.  190,  191. 
(«)  2  Black.  Com.  3-3,  34,         '/■)  2  Black.  C-.m.  -22. 
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cient  {(l).  And  by  tlie  Stamp  Act,  1870  (c),  every  ap- 
pointment, whether  by  way  of  donation,  presentation 
or  nomination,  and  admission,  collation  or  institution 
to  or  licence  to  hold  any  ecclesiastical  benefice,  dignity 
or  promotion,  or  any  perpetual  curacy,  was  subject  to  an 
ad  valorem  duty,  which  is  now  repealed  (/).  Where  the 
patron  is  entitled  to  the  advowson  as  his  private  pro- 
perty, he  is  empowered  by  an  Act  of  Parliament  of  the 
reign  of  George  IV.  {(/)  to  present  any  clerk  under  a 
previous  agreement  witli  him  for  his  resignation  in 
favour  of  any  one  person  named,  or  in  favour  of  one  of 
two  {//)  persons,  each  of  them  being  by  blood  or  mar- 
riage an  uncle,  son,  grandson,  brother,  nephew,  or 
grand-nephew  of  the  patron,  or  one  of  the  i:)atrons 
beneficially  entitled.  One  part  of  the  instrument  by 
which  the  engagement  is  made  must  be  deposited  within 
two  calendar  months  in  the  office  of  the  registrar  of 
the  diocese  (/),  and  the  resignation  must  refer  to  the 
engagement,  and  state  the  name  of  the  person  for  whose 
benefit  it  is  made  (/.■). 


History  of 
advowsons  of 
rectories. 


Advowsons  are  principally  of  two  kinds, — advowsons 
of  rectories,  and  advowsons  of  vicarages.  The  history 
of  advowsons  of  rectories  is  in  many  respects  similar  to 
that  of  rents  and  of  rights  of  common.  In  the  very 
early  ages  of  oiu*  history  advowsons  of  rectories  appear 
to  have  been  almost  always  appendant  to  some  manor. 
The  advowson  w-as  part  of  the  manorial  proj)erty  of  the 
lord,  who  built  the  church  and  endowed  it  with  the  glebe 
and  most  part  of  the  tithes.  The  seignories  in  respect 
of  which  he  received  his  rents  were  another  part  of  his 
manor,  and  the  remainder  principally  consisted  of  the 
demesne  and  waste  lands,  over  the  latter  of  which  we 


{d)  2  Black.  Com.  23. 
{e)  Stat.  3.3  &  .34  Vict.  c.  97. 
(/)  Bystat.  40Vict.c.  13,s.  13. 
(ff)  Stat.  9  Geo.  IV.  c.  94. 


(//)  The  act  reads  one  or  two, 
hut  this  is  clearly  an  error. 

((■)  Stat.  9  Geo.  IV.  c.  94,  s.  4. 
(A-)  Sect.  5. 
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have  seen  that  his  tenants  enjoyed  rights  of  common  as 
appendant  to  their  estates  (/).  The  incorporeal  part  of 
the  property,  both  of  the  lord  and  his  tenants,  was  thus 
strictly  appendant  or  incident  to  that  part  which  was 
corj)oreal ;  and  any  conveyance  of  the  corporeal  part 
naturally  and  necessarily  carried  with  it  that  part  which 
was  incorporeal,  unless  it  were  expressly  excepted.  But, 
as  society  advanced,  this  simple  state  of  things  became 
subject  to  many  innovations,  and  in  various  cases  the 
incorporeal  portions  of  property  became  severed  from 
the  corporeal  parts,  to  which  they  had  previously  be- 
longed. Thus  we  have  seen  (in)  that  the  seignory  of 
lands  was  occasionall}'  severed  from  the  corporeal  part 
of  the  manor,  becoming  a  seignory  in  gross.  So  rent 
was  sometimes  granted  independently  of  the  lordship  or 
reversion  to  which  it  had  been  incident,  by  which  means 
it  at  once  became  an  independent  incorporeal  heredita- 
ment, under  the  name  of  a  rent  seek.  Or  a  rent  might 
have  been  granted  to  some  other  person  than  the  lord, 
under  the  name  of  a  rent  cJtargc.  In  the  same  way  a 
rigid  of  coiii.'iioii  might  have  been  granted  to  some  other 
person  than  a  tenant  of  the  manor,  by  means  of  which 
grant  a  separate  incorporeal  hereditament  would  have 
arisen,  as  a  common  in  gross,  belonging  to  the  grantee. 
In  like  manner  there  exist  at  the  present  day  two  kinds 
of  advowsons  of  rectories;  an  advowson  appendant  to  a 
manor,  and  an  advowson  in  gross  (n),  which  is  a  distinct 
subject  of  property,  unconnected  with  any  thing  corpo- 
real. Advowsons  in  gross  appear  to  have  cliiefly  had  Orio-in  of  ad- 
their  origin  from  the  severance  of  advowsons  ap2)endant  ^'""""^o^^  ^ 
from  the  manors  to  which  they  had  belonged ;  and  any 
advowson  now  appendant  to  a  manor,  may  at  any  time 
be  severed  from  it,  either  by  a  con\oyance  of  the  manor, 
witli  an  express  exception  of  the  advowson,  or  by  a  grant 
of  the  advowson  alone  independently  of  the  manor. 

(/)  Ante,  pp.  148,  376.  («)  2   Bluck.    Cora.   22  ;    Litt. 

(»»)  Ante,  p.  382.  h.  G17. 
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And  when  once  severed  from  its  manor,  and  made  an 
independent  incorporeal  hereditament,  an  advowson  can 
never  become  appendant  again.  So  long  as  an  advowson 
is  appendant  to  a  manor,  a  conveyance  of  tlie  manor, 
oven  bv  feoffment,  and  without  mentioning  tlie  appur- 
tenances belonging  to  the  manor,  will  be  sufficient  to 
comprise  the  advowson  (o).  But  when  severed,  it  must 
be  conveyed,  like  any  other  separate  incoi'poreal  here- 
ditament, by  a  deed  of  grant  {p). 


History  of 
advowsoiis  of 
vicaraorc?. 


The  advowsons  of  rectories  were  not  unfrequently 
granted  by  the  lords  of  manors  in  ancient  times  to 
monastic  houses,  bishopries  and  other  spiritual  corpora- 
tions ((/).  "When  this  was  the  case  the  spiritual  patrons 
thus  constituted  considered  themselves  to  be  tlie  most 
fit  persons  to  be  rectors  of  the  parish,  so  far  as  the 
receipt  of  the  tithes  and  other  profits  of  the  rectory  was ' 
concerned ;  and  they  left  the  duties  of  the  cure  to  be 
performed  by  some  poor  priest  as  their  vicar  or  deputy. 
In  order  to  remedy  the  abuses  thus  occasioned,  it  was  pro- 
vided by  statutes  of  Richard  II.  (r),  and  Henry  IV.  (s), 
that  the  vicar  should  be  sufficiently  endowed  wherever 
any  rectory  was  thus  apjjrojmafed.  This  was  the  origin 
of  vicarages,  the  advowsons  of  which  belonged  in  the 
first  instance  to  the  spiritual  owners  of  tlie  appropriate 
rectories  as  appendant  to  such  rectories  [t)  ;  but  many 
of  these  advowsons  have  since,  by  severance  from  the 
rectories,  been  turned  into  advowsons  in  gross.  And 
such  advowsons  of  vicarages  can  only  be  conveyed 
by  deed,  like  advowsons  of  rectories  under  similar 
circumstances. 


(o)  Perk.  s.  116;  Co.  Litt.  190  b, 
307  a.  See  Attorney -General  v. 
SitweU,  1  You.  &  Coll.  559  ; 
Hooper  V.  Harrison,  2  Kay  &  John. 
86. 

{p)  Co.  Litt.  332  a,  335  h:  see 


Williams's    Conveyancing 
tute.i,  72,  73. 

(?)  1  Black.  Com.  384. 

(»•)  Stat.  15  Eich.  II.  c.  6. 

(*)  Stat.  4  Hen.  IV.  c.  12. 

(0  Dyer,  351  a. 
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The  sale  of  an  advowson  will  not  include  the  right  to  Next  presen- 

the  neH  presentation^  unless  made  when  the  church  is  ^,      * 

.  ,      VI      The  ciiurcn 

lull ;  that  IS,  before  the  right  to  present  has  actually  must  be  full, 
arisen  by  the  death,  resignation  or  deprivation  of  the 
former  incumbent  («).  For  the  present  right  to  present 
is  regarded  as  a  personal  duty  of  too  sacred  a  character 
to  be  bought  and  sold ;  and  the  sale  of  such  a  right 
would  fall  Avithin  the  offence  of  simonij, — so  called  from  Simony. 
Simon  Magus, — an  offence  which  consists  in  the  buying 
or  selling  of  holy  orders,  or  of  an  ecclesiastical  benefice  (,r) . 
But,  before  a  vacancy  has  actually  occurred,  the  next 
presentation,  or  right  of  presenting  at  the  next  vacancy, 
may  be  sold,  either  together  with,  or  independently  of, 
the  future  presentations  of  which  the  advowson  is  com- 
posed (y),  and  this  is  frequently  done.  No  spiritual 
person,  however,  may  sell  or  assign  any  patronage  or 
presentation  belonging  to  him  by  virtue  of  any  dignity 
or  spiritual  office  held  by  him,  any  such  sale  and  assign- 
ment being  void  [z).  And  a  clergyman  is  prohibited  by 
a  statute  of  Anne  {n)  from  procuring  preferment  for 
liimself  by  the  purchase  of  a  next  presentation  ;  but  this 
statute  does  not  prevent  the  purchase  by  a  clergyman  of 
an  estate  in  fee  or  even  for  life  in  an  advowson,  witli  a 
view  of  presenting  himself  to  the  living  [b).  When  the  Next  presen- 
next  presentation  is  sold,  independently  of  the  rest  of  sonufpro?^^" 
the  advowson,  it  is  considered  as  mere  personal  property,  P«'ty- 
and  will  devolve,  in  case  of  the  decease  of  the  piirchaser 
before  he  has  exercised  his  right,  on  his  executors,  and 
cannot  descend  to  his  heir  at  law  (c).     The  advowson 

{h)  Alston  V.  Jtlay,  7  Adol.  k  {a)  Stat.  12  Aiiiu>,  stat.  2,  c.  12, 

Ellis,  289.  •  s.  2. 

(j-)    Bac.    ALr.     tit.     Simony;-  (//)    Jl'nh/i  v.  Bishop  of  Lhic/ili/, 

8tat8.  31  Eliz.  c.  G  ;  28  &  29  Vi.t.  L.  K.,    10  C.   P.  518;    Lowe  v. 

<:  122,  S3.  2,  5,  9.  JiUhopof  Chcskr,  10  Q.  B.  Y).  407. 

(//)  Fox  V.  Binhop  of  C/ickIo;  G  (r)  Sec    Bcmtett    v.    Bisfioj/   of 

Bing.  1.  JAiicohi,  7  Bai-n.  &  CrcHs.  113;  8 

(z)  Stat.   3    &  4  Vict.   c.    ll.'i,  Biii^'.  190. 
s.  42. 
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itself,  it  need  scarcely  be  remarked,  will  descend,  on  the 
decease  of  its  owner  intestate,  to  his  heir.  The  law 
attributes  to  it,  in  common  with  other  separate  incor- 
poreal hereditaments,  as  nearly  as  possible  the  same 
incidents  as  appertain  to  the  corporeal  property  to  which 
it  once  belonged. 


Tithes. 


Titlies  in  lay 
hands. 


Tithes  are  another  species  of  separate  incorporeal 
hereditaments,  also  of  an  ecclesiastical  or  spiritual  kind. 
In  the  early  ages  of  our  history,  and  indeed  down  to 
the  time  of  Henry  VIII.,  tithes  were  exclusively  the 
property  of  the  Church,  belonging  to  the  incumbent  of 
the  parish,  unless  they  had  got  into  the  hands  of  some 
monastery,  or  community  of  spiritual  persons.  They 
never  belonged  to  any  layman  until  the  time  of  the 
dissolution  of  monasteries  by  King  Henry  VIII.  But 
this  monarch  having  procured  Acts  of  Parliament  for 
the  dissolution  of  the  monasteries  and  the  confiscation 
of  their  property  (d),  also  obtained  by  the  same  Acts  (c) 
a  confirmation  of  all  grants  made  or  to  be  made  by 
his  letters-patent  of  any  of  the  property  of  the  monas- 
teries. These  grants  were  many  of  them  made  to  laymen, 
and  comprised  the  tithes  which  the  monasteries  had  pos- 
sessed, as  well  as  their  landed  estates.  Tithes  thus 
came  for  the  first  time  into  lay  hands  as  a  new  species 
of  property.  As  the  grants  had  been  made  to  the 
grantees  and  their  heirs,  or  to  them  and  the  heirs  of 
theii'  bodies,  or  for  term  of  life  or  years  (/),  the  tithes 
so  granted  evidently  became  hereditaments  in  which 
estates  might  be  holden,  similar  to  those  already  known 


{(l)  Stat.  27  Hen.  VIII.  c.  28, 
intituled,  "An  Act  that  all  Re- 
ligious Houses  under  the  yearly 
Revenue  of  Two  Hundred  Pounds 
shall  be  dissolved  and  given  to 
the  King  and  his  heirs ; ' '  stat. 
31    Ken.    Vlir.    c.    13,   intitnlod. 


' '  An  Act  for  the  Dissolution  of 
all  Monasteries  and  Abbies ; ' '  and 
Stat.  32  Hen.  VIII.  c.  24. 

[e)  27  Hen.  VIII.  c.  28,  s.  2  ; 
31  Hen.  VIII.  c.  13,  ss.  18,  19. 

(/)  Stat.  31  Hen.  VIII.  c.  13, 
s.  18;  32  Hen.  VIII.  <•.  7,  s.  1. 
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to  be  held  in  other  hereditaments  of  a  separate  incorpo- 
real nature ;  and  a  necessity  at  once  arose  of  a  law  to 
determine  the  natm-e  and  attributes  of  these  estates. 
How  such  estates  might  be  conveyed,  and  how  they 
should  descend,  were   questions   of   great   importance. 
The  former  question  was  soon  settled  by  an  Act  of  Conveyancea 
Parliament  {g) ,  which  directed  recoveries,  fines  and  con- 
veyances to  be  made  of  tithes  in  lay  hands,  according  as 
had  been  used  for  assurances  of  lands,  tenements  and 
other  hereditaments.     And  the  analogy  of  the  descent 
of  estates  in  other  hereditaments  was  followed  in  tracing 
the  descent  of  estates  of  inheritance  in  tithes.     But  as  Descent  of 
tithes,  being  of  a  spiritual  origin,  are  a  distinct  inherit-    '  ^^^' 
ance  from  the  lands  out  of  which  they  issue,  they  have 
not  been  considered  as  affected  by  any  particular  custom 
of  descent,  such  as  that  of  gavelkind  or  borough-English, 
to  which  the  lands  may  be  subject,  but  in  all  cases  they 
descend  according  to  the  course  of  the  common  law  {It). 
From  this  separate  natm"e  of  the  land  and  tithe,  it  also  Tithes  exist 
follows  that  the  ownership  of  both  by  the  same  person  from  the 
will  not  have  the  effect  of  merging  the  one  in  the  other,  l^'^'^- 
They  exist  as  distinct  subjects  of  property  ;  and  a  con- 
veyance of  the  land  with  its  appm-tenances,  without 
mentioning  the  tithes,  will  leave  the  tithes  in  the  hands 
of  the  conveying  party  (i).     The  Acts  which  have  been  Commutation 
passed  for  the  commutation  of  tithes  (/.;)  affect  tithes  in 
the  hands  of  laymen,  as  well  as  those  possessed  by  the 
clergy.     Under  these  Acts  a  rent  charge,  varying  with 
the  jjrice  of  corn,   has  been  substituted  all  over  the 

[g)  Stat.  32  Hen.  VIII.  c.  7,  2  "Vict.  c.  64  ;  2  &  3  Vict.  c.  62  ; 

8.  7.  3  &  4  Vict.  c.  15 ;  5  Vict.  c.  7  ; 

(A)  Loe  (1.  Luahinyton  v.  Bishop  6  &  6  Vict.  c.  54  ;  9  &  10  Vict. 

of  Llandaff,  2  New  Rep.  491  ;   1  c.  73  ;  10  &  11  Vict.  c.  104  ;   14 

Eagle  on  Tithes,  IG.  &  15  Vict.  c.  53  ;   16  &  17  Vict. 

(i)  C/tapmany.  G(i(conib<;  2'Stw  c.  124  ;  21  &  22  Vict.  c.  63  ;  23 

Cases,  510.  tt  24  Vict.  c.   93;   30  &   37  Vict. 

(/c)  StiitH.  0  &  7  Will.  IV.  c.  71  :  '■•  f -',  .iikI  1 1  .t  42  Vict.  c.  42. 


Will.  TV.  .^-   1  Vict.  c.  09;    1  \: 
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kingdom  for  the  inconvenient  system  of  taking  tithes 
Merger  of  in  kind  :  and  in  these  Acts  provision  has  been  properly 
charge  in  the  made  for  the  merger  of  the  tithes  or  rent  charge  in  tlie 
land.  land,  by  which  the  tithes  or  rent  charge  may  at  once 

be  made  to  cease,  whenever  both  land  and  tithes  or  rent 
Eemedies  for  charge  belong  to  tlie  same  person  (/).  The  payment  of 
of  a  tithe  '  ^  tithe  rent  charge  can  only  be  enforced  by  distress  and 
entry  under  the  statutory  powers  in  that  behalf ;  and 
not  more  than  two  years'  arrears  can  be  so  recovered  {m). 
Such  arrears  cannot  be  recovered  by  bringing  an  action 
for  the  amount  due  against  any  person  ;  for  no  one 
is  personally  liable  to  the  payment  of  a  tithe  rent 
charge  («). 


rent  charge. 


Titles  of 
honour. 


OfiBces. 


There  are  other  species  of  incorporeal  hereditaments 
which  are  scarcely  worth  particular  notice  in  a  work  so 
elementary  as  the  present,  especially  considering  the 
short  notice  that  has  necessarily  here  been  taken  of  the 
more  important  kinds  of  such  property.  Thus,  titles  of 
J/oiiour,  in  themselves  an  important  kind  of  incorporeal 
hereditament,  are  yet,  on  account  of  their  inalienable 
nature,  of  but  little  interest  to  the  tjonveyancer.  The 
same  remark  also  applies  to  offices  or  places  of  business 
and  profit.  No  outline  can  embrace  every  feature. 
Many  subjects,  which  have  here  occupied  but  a  single 
paragraph,  are  of  themselves  sufficient  to  fill  a  volume. 
Eeference  to  the  different  works  on  the  separate  subjects 
here  treated  of  must  necessarily  be  made  by  those  who 
are  desirous  of  full  and  particular  information. 


(/)  Stats.  e&TWm.  IV.  C.71, 
s.  71 ;  1  &  2  Vict.  c.  64  ;  2  &  3 
Vict.  c.  62,  s,  1;  9  &  10  Vict, 
c.  73,  8.  19. 


(;«)  See  stat.  6  &  7  Will.  IV 
c.  71,  ss.  67,  81—85. 
(w)  Sect.  67. 


(     403     ) 


PART  III. 


OF    COPYHOLDS. 


Our  present  subject  is  one  peculiarly  connected  with 
those  olden  times  of  English  history  to  which  we  have 
had  occasion  to  make  so  frequent  reference.  Every- 
thing relating  to  copyholds  reminds  us  of  the  baron 
of  old,  with  his  little  teiTitory,  in  which  he  was  king. 
Estates  in  copyhold  are,  however,  essentially  distinct, 
both  in  their  origin  and  in  their  nature,  from  those 
freehold  estates  which  have  hitherto  occupied  our 
attention.  Copyhold  lands  are  lands  holden  by  cojnj  Definition  of 
of  court  roll ;  that  is,  the  muniments  of  the  title  to  ^°^^ 
such  lands  are  copies  of  the  roll  or  book  in  which  an 
account  is  kept  of  the  proceedings  in  the  Court  of  the 
manor  to  which  the  lands  belong.  For  all  copyhold 
lands  belong  to,  and  are  parcel  of,  some  manor.  An 
estate  in  copyhold  is  not  a  freehold :  but,  in  construc- 
tion of  law,  merely  an  estate  at  the  icUl  of  the  lord  of 
the  manor,  at  whose  will  copyhold  estates  are  expressed 
to  be  holden.  Copyholds  are  also  said  to  be  holden 
accord i II fj  to  the  cuntom  of  the  manor  to  which  they 
belong,  for  custom  is  the  life  of  copyholds  {a). 

Copyhold  tenure  grew  out  of  tenui'e  in  villenage,  as  Ori-jrin  of 
has  been  previously  stated  (/>).     The  early  history  of  ^^^^^  ^  '"^' 
tenure  in  villenage  is  lost  in  the  obscurity  which  covers 
English  institutions  of  early  times  after  the  settlement 
of  the  invaders  from  Germany  (<").      Vi/foiar/iiini,  how-   VUloiagium. 
ever,  of  which  the  word  villotaye  is  an  adaptation,  means 

[a)  Co.  Cop.  s.  32,  Tr.  p.  08.  {<■)  Seo   1   Stubbs,  Const.  Hint. 

ib)  Ante,  pp.  2.S,  147.  Cbaj..  V. 

])  1)  '.' 
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Vdlanus. 


A  common 
field. 


Tribal  com- 
munity. 


Village  com- 
munity. 


either  the  tenure  or  the  condition  of  a  viUanHn  (</). 
And  the  word  viUanus,  as  originally  used,  merely  de- 
noted a  member  of  a  villa,  or  village  agricultural  com- 
munity ;  a  villager,  in  fact  (r).  Now,  the  cultivation  of 
land  upon  the  common  or  open-field  system  of  hus- 
bandry by  the  members  of  a  village  community  was  a 
feature  of  English  life,  which  only  disappeared  within 
the  first  lialf  of  the  present  centm-y  (/).  But  to  trace 
the  origin  of  this  common-field  system  of  cultivation 
we  are  carried  back  to  the  earliest  stages  in  the  history 
of  the  occupation  of  land.  A  common  field,  in  its  last 
stage  of  development,  may  be  shortly  described  as  a 
large  open  field  of  arable  land,  divided  into  long  strips, 
which  were  held  in  severalty  {(j)  by  different  owners. 
The  field  was  cultivated  in  a  rotation  of  crops  deter- 
mined by  the  rules  of  the  community,  which  were 
founded  on  immemorial  custom.  The  strips  were  not 
inclosed.  And  when  the  field  lay  fallow,  each  owner 
of  a  strip  of  land  might  put  his  cattle  in  to  range  over 
the  whole  field,  in  virtue  of  his  right  of  common  over 
the  other  strips  (A).  The  earliest  form  of  common-field 
husbandry  seems  to  have  been  the  common  ploughing  of 
waste  land  temporarily  occupied  by  a  tribal  community, 
whose  mode  of  life  was  pastoral  rather  than  agricultural, 
and  whose  habits  were  migratory.  The  cultivation  of 
land  by  a  village  community  argues  a  permanent  settle- 
ment upon  the  soil,  and  appears  to  belong  to  a  later 
stage  of  social  development  (/).     In  our  own  island,  we 


{d)  Glauvil  (lib.  5)  uses  vilkiia- 
gium  to  denote  tbe  condition  of  a 
serf  {nativus) ;  Bracton  uses  vil- 
lenagium  in  tbe  same  sense  (lib.  1, 
c.  X,  §  3,  fo.  6  b),  but  also  uses  it 
to  denote  a  bolding  in  villenage, 
meaning  either  the  tenure  or  the 
land  held  (see  fo.  7,  26,  208  b). 

{e)  See  Du  Cange,  Glossarium, 
Bub  verb.  ;  Co.  Litt.  5  b. 


(/)  See  Wniiams  on  Com- 
mons, 84 — 102 ;  Seebohm,  English 
Village  Community,  Chap.  I. 
sect.  4. 

iy)  Ante,  pp.  129,  1G7. 

(A)  See  ante,  pp.  376,  378  ; 
Williams  on  Commons,  67  ;  See- 
bohm, Chap.  I.  sects.  1—3. 

(«■)  Seebohm,  ^jp.  369,  370. 
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find  traces  of  the  tribal  system  of  cultivation  remaining 
in  Wales  till  after  the  Norman  Conquest  (X-).  But  the 
inhabitants  of  the  South-Eastern  parts  of  Britain 
appear  to  have  j^ractised  the  cultivation  of  corn  on  land 
permanently  occupied  in  times  before  the  Eoman  in- 
vasion (/).  When  land  has  once  been  placed  under 
permanent  cultivation  by  agricultural  settlements,  it  is 
often  found  that  the  shocks  of  national  disturbance  fail 
to  break  the  continuity  of  cultivation  (y;^).  In  Domesday- 
book  the  hiaiieria,  or  agricultural  estates,  of  which  an 
account  has  been  given  in  a  previous  chapter  (ii),  are 
generally  described  as  they  existed  in  the  time  of  King 
Edward  as  well  as  at  the  time  of  the  survey.  And, 
while  we  remember  that  the  village  communities  of 
Domesday  had  been  developed  through  more  than  five 
centuries  under  Saxon  institutions,  we  must  not  forget 
that  they  were  spread  over  land  which  had  been  tilled 
by  the  agricultural  settlements  of  the  ancient  Britons 
and  their  Roman  conquerors.  But  the  history  of  the 
growth  of  the  mancn'a,  which  we  find  established  in 
England  under  the  last  Saxon  kings,  is  too  obscure  to  be 
discussed  in  the  pages  of  an  elementary  law  book.  We  Tenure  in 
shall  therefore  take  up  tenure  in  villenage  in  the  form  ^^  ^^^S^- 
which  it  had  assumed  after  centuries  of  agriculture  at  the 
time  of  the  Norman  Conquest.  As  we  have  seen  (o),  the 
Domesday  survey  discloses  a  land  covered  with  agri- 
cultm-al  estates,  each  belonging  to  some  freeholder,  and 
cultivated  in  common  fields  by  the  villa ni,  the  inhabi- 
tants of  the  villa  or  manerium  {p).  As  regards  personal 
Hiatus,  the  villa nas  of  the  time  of  the  Conquest  appears 
to  have  been  a  free  man  (q)  :    but  the  conditions  on 

(/.)  Seebohm,  Chap.  VI.  ;    see  (u)  Ante,  pp.  14G,  147. 

also  Appendix  C,  post.  (o)  Ante,  pp.  145 — 147. 

(0  8ce   Seebohm,  Cliap.  VII.  (p)  See  Seebohm,  Chap.  III. 

B.  3.  (7)  RectUudincs Singularum  I'tr- 

(»i)   See  Seebohm,  Chap.    XI.  «0Har?f«i,  Ancient  Laws  and  Insti- 

8.  2,  as  to  local  evidence  of  long  tutes  of  England,  pp.  185,  186; 

continuity  of  English  villag-cs.  Kemble,     Saxons     iu    England, 
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wbicli  ho  held  his  laud  were  servile.  His  holding,  it 
will  be  remembered,  consisted  of  a  house  and  a  certain 
number  of  strips  of  laud  scattered  tlu'oughout  the  com- 
mon fields  of  the  vill  (r).  He  possessed  this  land  as 
the  tenant  of  the  owner  of  the  estate,  upon  the  condition 
of  performing  the  services  due  in  respect  of  his  holding. 
These  services  were  determined  by  local  custom  (.s). 
They  seem  generally  to  have  included  certain  payments 
in  money  and  in  kind :  but  tlie  chief  service  of  the 
ri/ldiiii.'^  was  to  work  for  his  landlord.  He  had  to 
plough  his  landlord's  demesne  land,  and  to  sow  and  to 
reap  and  to  mow  thereon,  according  to  the  time  of  year ; 
and  sometimes  he  had  to  do  other  work,  as  he  was  bid. 
But  the  amount  of  work  which  could  be  required  from 
a  riUanus  was  regulated  by  custom,  and  seems  to  have 
varied  a  good  deal  in  different  places  [t).  Custom,  it 
is  thought,  must  also  have  controlled  the  transmission 
of  the  holding  on  the  tenant's  death  [u). 

As  we  have  seen  (r),  in  the  course  of  two  centuries 
after  the  Conquest,  the  constitution  of  the  mancrium  of 
Domesday  appears  to  have  changed.  By  the  time  of 
Edward  I.  the  ma)icrium  itself,  the  estate  of  the  free- 


Vol.  I.  pp.  215,  323;  Stiibbs, 
♦Tardland.  Const.  Hist.  §§  37,  132,  Vol.1, 
pp.  78,  426,  2nd  ed.  ;  Seebohm, 
pp.  127,  165.  Note  that  the  In- 
quisitio  Elieusis  (survey  of  the 
lands  of  the  monks  of  Ely)  was 
taken  on  the  oaths  "viceeomitis 
sciroe  et  omnium  baronum  ct 
eorum  francigenaruni  et  totius 
centuriatus,  presby  teri,  prsepositi, 
sex  v'llhni  uniuscujusque  villa; ; " 
Domesday,  iii.  497  ;  Seebohm, 
p.  83  ;  Stubbs,  Select  Charters, 
p.  86. 

(;•)  The  holding  of   a   vlUanus 

is  very  generally  found  to  be  a 

virgate  or  half  a  virgate  of  land. 

Virgala.  The  Latin  -word  viiyata  (a  bundle 


of  rods)  is  used  to  translate  the 
Saxon  term  yardland*  A  virgate 
or  yardland  varied  in  extent ;  but, 
on  an  average,  it  appears  to  have 
comprised  thirty  acres,  i.e.  ten 
scattered  acre-strips  in  each  of 
the  three  common  fields  of  the 
vill ;  see  Seebohm,  Chap.  II. 
ss.  2—4. 

(a)  See  Rectitiidines  Singularum 
Persona  rum,  Ancient  Laws  and 
Institutes  of  England,  pp.  185 — ■ 
189. 

{t)  See  Seebohm,  Chap.  II. 
ss.  5—12  ;  Ch.  V.  s.s.  2,  4,  6,  7. 

(m)  See  Seebohm,  pp.  76,  77, 
176,  177. 

{r)  Ante,  pp.  147,  148,  151. 
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bolder,  has  become  a  manor  held  generally  by  the  feudal 
tenure  of  knight's  service  ;  and  the  most  important  class 
of  tenants  of  the  manor  are  not  the  vUIani,  but  the  free 
tenants  holding  in  socage  tenure,  and  doing  suit  at  the 
Court  Baron  (.r).  Tenure  in  villenage,  with  its  labour- 
services,  is  now  contrasted  with  free  tenure  by  military 
service  or  in  socage  ;  and  it  appears  that  the  tenant  in 
villenage  may  be  either  a  free  man  or  a  serf  (y).  The 
meaning  of  the  word  villa u us  has  also  been  modified; 
and  it  is  now  used  to  denote  either  a  tenant  in  villenage 
(whether  free  or  unfree),  or  one  who  is  in  personal  con- 
dition a  serf  (;:).  Bracton  {a),  writing  in  the  time  of  Bracton's 
Henry  III.,  describes  tenure  in  villenage  as  being  either  tenure  ^n 
absolute  {punim)  or  privileged.  According  to  Bracton,  "nllenage. 
the  tenant  in  absolute  villenage  holds  by  uncertain  and 
unlimited  services ;  he  has  to  do  what  he  is  bid,  may  be 
taxed  at  the  will  of  the  lord,  and  has  to  pay  the  aier-  Mrnh'-tum. 
chetum,  or  fine  for  the  privilege  of  giving  his  daughter 
in  man-iage.  The  burthen  of  the  merchetum  is  incident 
to  the  atatus  of  a  serf  only,  and  not  to  that  of  a  free 
man.  But  a  free  man  may  hold  land  in  absolute 
villenage ;  and  in  such  a  case  he  must  perform  the  ser- 
vices, if  he  wish  to  continue  in  the  occupation  of  his 
holding.     And  if  a  free  man  paid  the  merchcturn,  he 

(x)  It  is  not  clear  how    this  Chap.  III.  s.   3.      Compare  the 

change  took  phice.    It  is  thought  Domesday  of  St.  Paul's  with  the 

that  it  may  partly  have  resulted  Exchequer  Survey   of   the   same 

from  grants  of  land  out  of  the  manors,  Domesday,  i.  136a;  ii. 

lord's  demesne  to  be  held  by  free  12  b. 

tenure,    and  enfranchisement  of  (//)  Bract(m,   lib.    4,  c.  xxviii, 

the  holdings  of  the  villani  (that  J}  1,  5,  fo.  207a,  208  b. 
is,  granting  them  their  holdings  (r)    Seo    Bracton,     lib.    4,     c. 

to  be  he-Id  by  free  services)  ;  see  xxviii,  §  5,  fo.  208b,  whore  he  also 

Bracton,  lib.  1,  c.  xi,  fo.  7  ;    lib.  used  the  word  svnus  in  speaking 

2,   c.  viii,   §  2,  fo.   2G  a ;  lib.  4,  of  the  personal  status  of  a  serf  ; 

c.  xxviii,  §  5,  fo.  209  a  ;  Britton,  see  also  lib.  1,  en.  vi,  x,  fo.  4  b, 

lib.   3,   c.  ii,   §§   7,  8,  fo.   104  a;  6  b.      Glanvil    (lib.    5)    calls    a 

Stat.  Kxtcnta  Manerii ;  Statutes  of  serf  natinis. 
the  Realm,  i.  p.  242  ;  Seelwhm,  {n)  Fo.  7,  '20,  208  b. 
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would  pay  it  as  an  iucidout  of  his  teiiuro,  and  not  of  liis 

Privileged        sfafii-'i^h).     Priviloged  villonago  is  to  hold  laud  under 

enage.         ^^_^  agreement  with  the  lord  at  fixed  services  of  a  servile 

nature,  which  are  determined  hy  the  agreement.    Either 

a  free  man  or  a  serf  can  hold  in  this  way.     Another 

ViUaninn  kind  of  privileged  villenage   is  the  tenure  called  vil- 

toeagium.  /roium  socafjium,  which  is  the  tenure  of  those  who  hold 

land  of  manors  in  the  ancient  demesne  of  the  Crown  (c) 

by  fixed  services  of  a  servile  nature.     Such  tenants  can 

not  be  ejected,  so  long  as  they  perform  their  services ; 

nor  can  they  be  compelled  to  remain  in  the  occupation 

of  their  holdings,  and  therefore  they  are  called  free. 

But  they  cannot  alien  their  tenements  by  gift  (r/),  or 

transfer  them  to  others,  any  more  than  serfs  can ;  and 

therefore,  if  their  holdings  are  to  be  transferred,  they 

surrender  them  to  the  lord  or  his  steward,  who  delivers 

them  to  others  to  hold  in  villenage. 

Growth  of  the  The  law  of  copyliold  temu-e  seems  to  have  grown  up 
h  Td  t  ^^^7'  ^^  the  customs,  which  regulated  the  holding  of  land  in 
villenage,  developed  into  rights,  and  personal  servitude 
died  out.  As  the  history  of  tenure  in  villenage  goes 
back  far  beyond  the  Norman  Conquest,  it  is  thought 
that,  in  some  places  at  least,  the  villa nus  of  the  time  of 
the  Domesday  survey  must  have  enjoyed  practical  secu- 
rity of  tenure  and  the  transmission  of  his  holding  by 
inheritance  (e).  Be  this  as  it  may,  in  Domesday  the 
rillani  appear  as  tenants oni]iQ  manerium  of  a  freeholder. 
And  ever  since  the  law  has  been  that  the  lord  is  the 
freeholder  of  land  held  of  him  in  villenage  or  as  copy- 
hold. This  is  the  starting  j)oint  of  the  law  of  copy- 
holds ;  which  then  proceeds  to  declare  that  copyholders, 

(J)  Bracton,  fo.  199b,  200a.  demesne;  see  next  chapter. 

Customary             (f)  Ante,  p.  160.     This  tenure  {d)  See  ante,  p.  174. 

ree  o    s.           geems  to  have  given  rise  to  the  {c)  See   Pollock,    Laud    Laws, 

tenure  called  customary  freehold  App.  C. 
found    in      manors     of    ancient 
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though  nominally  tenants  at  ihe  icill  of  the  lord,  are  yet 
the  holders  of  the  estates  permitted  by  the  custom  of 
the  manor,  and  now  secured  to  them  as  rights.  In 
records  of  the  time  of  Edward  I.  we  find  the  tenants  in 
villenage,  whether  free  men  or  slaves,  practically  repre- 
sented as  the  tenants  at  the  will  of  the  freeholder  of  a 
manor,  according  to  the  custom  of  the  manor  (/) ;  and 
there  are  instances  recorded  of  customary  transmission 
by  inheritance  and  alienation  of  a  holding  in  \dllen- 
age  (g).     Copyhold  tenure  seems  to  have  gained  ground 

(/)  In  the  Hundred  Eolls  of  7  Edw.  I.  (survey  of  the  counties  of 
Bedford,  Buckingham,  Cambridge,  Huntingdon  and  Oxford),  it  is 
generally  noted  what  land  the  lord  of  the  manor  has  in  his  own 
demesne,  and  what  land  he  has  in  villenage  (see  fo.  321,  334,  453,  603, 
706) ;  but  the  tenants  in  villenage  are  throughout  represented  as 
holding  by  customarij  services,  which  are  usually  specified  in  detail. 
In  Bedford  and  Bucks  the  tenants  in  ^•iUenage  are  generally  noted  to 
hold  by  money  rent,  or  work  to  the  same  value ;  but  it  is  usually 
recorded  that  they  are  scrvi  and  have  to  pay  the  merchet ;  see  fo.  321, 
324,  334 — 349.  In  Cambridge  the  merchet  is  rare  ;  the  tenants  in 
^■illcnage  generally  hold  by  labour  services,  but  the  amount  of  work 
due  by  custom  is  sj^ecified,  and  often  a  pecuniary  value  is  set  upon  it ; 
we  find  tenants  in  Aollenage  at  rents  in  money,  kind  and  work  described 
as  custumarii  (fo.  417—420,  422,  425,  427),  also  as  boiidi  (fo.  423,  425)  ; 
and  we  find  tenants  in  villenage,  who  paid  the  merchet,  called  cus- 
tumarii (fo.  509,  510,  523,  530,  535—541),  also  servi  (fo.  548,  554). 
In  Hunts  and  Oxon  the  tenants  in  villenage  hold  chiefly  by  specified 
customary  labour  services,  on  which  a  money  value  is  often  set.  The 
merchet  is  very  common  in  Hunts.  In  Oxon  many  custumarii  (see 
fo.  691,  714,  715)  and  scrvi  are  found,  who  do  not  pay  the  merchet; 
but  we  also  find  tillani,  servi,  nativi  (see  fo.  823  et  seq.)  and  con- 
suetndinarii  (fo.  754)  who  are  liable  to  pay  it. 

[g)  Hundred  Rolls,  fo.  403  (Cambridge)  —  "  Custumarii  do  Ccstrcton' 
solebant  tenere  dimidiam  virgatam  terras,  sed  quidam  eorundcm  par- 
tem terrarum  suanim  vendiderunt  secundum  usum  mancrii."  Fo.  009 
(Hunts,  Villa  de  Eynesbur') — "Roger  Balle  villanus  tenet  dimidiam 
^'irgatam  terrae  quae  continct  xviii  acras  per  consuetudines  sub- 
Bcriptas,  videlicet,  operabitur  qualibet  septimana  per  ii  dies,  scilicet, 
die  Lunte  et  die  Mercurii,  usque  ad  meridiem  ad  voluntatem  domini, 
ct  iA  habcat  carucam  arabit  qualibet  die  Veneris  per  annum  usque 
ad  meridiem  vol  operabitur  ad  voluntatem  domini,  et  falcabit  i 
rodara  prati  tompore  falcatioiiis  et  quaiido  falcabit  in  magiio  prato 
cum  convillanis  habobit  urmm  pastum  et  falcabit  per  totum  dioin  ;  ot 
dat  per  annum  duas  gallinaB  ct  ipse  ct  convillnni  dinit  y<r  aniiuin  ix 
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with  progress  varying  according  to  the  customs  and 
circumstances  of  particuhir  manors  and  districts.  Com- 
mutation of  the  labour  services  for  money  rents  was 
doubtless  one  of  the  chief  causes  of  the  cliange  from 
teum'e  in  villenage  to  copyhold  tenure ;  and  this  com- 
mutation appears  to  have  been  made  at  different 
periods  in  different  parts  of  the  country  (//).  Tlie 
tenure  came  to  be  called  copyhold,  because  the  tenants 
had  no  other  evidence  of  title,  save  copies  of  the  Court 
rolls  (/).  Besides  the  Com't  Baron  of  a  manor,  in  which 
the  free  tenants  were  both  suitors  and  judges  (/.•),  the 
lord  of  a  manor  held  a  Court,  afterwards  called  a  Cus- 
Customary  tomary  Court  (/),  for  the  tenants  who  held  land  of 
Court.  j^^j^  jj^  villenage.     In  this  Court  the  lord  only,  or  liis 

steward,  was  judge  {»/).  The  customs  relating  to  the 
holdings  of  the  tenants  in  villenage  were  proved  by  the 

altilos.  Item  si  moriatur  uxor  fjxs  vel  Jilii  tencbioit  terrain  per  easclem 
consuetudi)ies  sine  (/ersiima  (fine)  vel  herictto.  Habet  et  dicta  Comi- 
tissa  (the  lady  of  the  manor)  in  eadem  villa  xvii  villanos  quorum 
quilibet  tenet  dimidiam  virgatarn  terrre  yycr  easdem  consuctudines." 
Thomas  de  Bcrkle  and  Johanna  his  wife  held  land  in  the  same  vill 
of  the  same  lady  by  free  tenure,  and  thej^  had  xxv  villani,  each  of 
■whom  held  half  a  -vii-gate  of  land  by  the  same  customs  as  the  villani 
of  the  lady  of  the  manor.  Fo.  768  (Oxon,  Manor  of  Chalgrave) — 
Tenants  in  -vdllenage,  some  of  a  virgate,  others  of  half  a  inrgate, 
holding  by  labour  services,  described  with  extreme  minuteness  and 
not  in  any  way  commuted,  who  had  to  pay  the  merchet  and  leirwite 
(a  fine  for  the  unchastity  of  a  daughter).  It  is  noted  of  the  villania, 
"Item  si  obierit  dominus  liabebit  melius  averium  quod  habet  ad 
hcriettum  et  per  ilium  heriettum  sedebit  uxor  ejus  vidiia  per  unum 
annum  et  ununi  diem  et  si  ulterius  vidua  esse  voluerit  faciet  volunta- 
tem  domini.  Item  heres  ejus  ten-am  j^atris  sui  emcre  debet  secundum 
voluntatcm  domini."  See  also  fo.  770,  771  ((jaugulvesdenc).  These 
are  the  only  instances,  which  the  editor  has  found  in  the  Himdred 
Kolls,  where  a  custom  is  recorded  of  alienation  of,  or  hereditary 
succession  to,  a  holding  in  villenage :  but  it  is  not  to  be  supposed  that 
these  are  the  only  instances  where  such  a  custom  existed. 

(/i)  See  note  (/)  on  preceding  [1)  2  Watkins  on  Copyholds,  4, 

page.  5  ;   1  Scriven  on  Copyholds,  5,  G, 

(i)  Litt.  B.  7o.  3rd  ed. 

(V)  Ante,  pp.  148,  150.  (w)  Co.  Litt.  58  a. 
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entries  made  in  the  rolls,  which  formed  the  records  of 

the  proceedings  of  this  Court  (/O-     These  records  are  Court  rolls. 

the  Court   rolls,  which  alone  can  furnish  evidence   of 

the  custom,  by  virtue  of  which  the  copyholder  claims 

his  estate  ;  and  copies  of  the  entries  made  therein  were 

given  to  the  tenants  and  kept  by  them  as  muniments  of 

title  (o). 

Littleton,  who  wrote  in  the  reign  of  Edward  IV.,  Littleton's 
describes  {p)  tenant  by  copy  of  Court  roll  as  holding  copyhold 
lands  in  fee  simple,  fee  tail,  or  for  life  at  the  will  of  t*;""!'^  and 
the  lord,  according  to  the  custom  of  the  manor,  in  virtue 
of  an  immemorial  custom  within  that  manor,  that  lands 
should  be  so  held.  He  mentions  the  customary  estates 
of  such  tenants,  of  which  they  cannot  be  unjustly  de- 
prived (</) ;  and  describes  the  manner  in  which  it  is 
customary  for  them  to  alienate  their  holdings  (>'). 
Littleton,  however,  also  describes  (.s)  tenure  in  villen- 
age  as  being  most  properly  when  a  villein  holdeth  of  a 
lord,  to  whom  he  is  a  villein,  certain  lands  according  to 
the  custom  of  the  manor,  or  otherwise,  at  the  will  of 
the  lord,  and  to  do  to  his  lord  villein  service,  as  to 
carry  out  the  dung  of  his  lord  and  spread  it  on  the 
lord's  land,  and  such  like.  And  he  says  that  some  free 
men  hold  theii"  tenements  according  to  the  custom  of 
certain  manors  by  such  services ;  and  their  tenure  is 
also  called  tenure  in  villenage,  and  yet  they  are  not 
villeins;  for  no  land  holden  in  villenage,  or  villein  land, 
nor  an}'  custom  arising  out  of  the  land,  shall  ever  make 
a  free  man  villein.  It  appears  from  this  passage,  that 
in  Littleton's  time  the  word  nlltniu-s  or  villein  had 
almost  entirely  lost  its  old  meaning  (/),  and  was  geno- 

(h)  See  Seobohm's  account  oi  (p)  Sect.  73. 

tho  Court  Rolls  of  the  Manor  of  (y)  Sects.  7G,  77,  81,  82. 

Wiiiflslow    during    tho  reign    of  (r)  Sects.  74,  78,  70. 

Edward  III. ;  Eiig.  Vill.  Comma-  (*)  Sect.  172. 

nity,  pp.  20—32.  (<)  See  ante,  pp.  40t,   107. 

(o)  Co.  Litt.  58  a.    ■ 
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rally  used  to  signify  a  serf  {>().  It  may  also  be  inferred 
from  Littleton's  treatise  that,  in  his  time,  copyhold 
tenure  had  paiiially,  but  not  altogether,  superseded 
tenure  in  villenago.  With  the  extinction  of  personal 
servitude  after  Littleton's  day  (.r),  the  term  tenure  in 
villenage  seems  to  have  become  obsolete ;  and  the  tenure 
itself  has  survived  only  in  the  form  of  copyhold  tenure. 


Copj-hokl  The  estates,  for  which  land  may  be  holden  in  copy- 

hold tenure,  and  the  modes  of  alienation  thereof  and 
succession  thereto,  are  the  outgrowth  of  local  customs, 
which  in  many  cases  are  doubtless  of  great  antiquity  (//) . 
In  these  matters  the  law  is  now  determined  by  the 
custom  of  each  particular  manor.  In  those  manors,  in 
which  it  was  the  custom  that  the  heir  of  a  tenant  in 
villenage  should  be  admitted  to  succeed  to  his  ancestor's 
holding,  the  interest  of  the  copyholders  developed  into 

Copyholds  of  customary  eniates  of  inheritance  analogous  to  freehold 
estates.  Such  estates  descend,  not  to  the  heirs  at  com- 
mon law,  but  to  the  customary  heirs  [z)  ;  that  is,  to 
those  relations  of  a  deceased  tenant,  who  by  the  custom 
of  the  manor  have  from  time  immemorial  been  admitted 
to  succeed  to  his  holding  as  his  heirs.  Sometimes  the 
customary  course  of  descent  is  analogous  to  the  course 
of  descent  prescribed  by  law  in  the  case  of  freeholds. 
But  in  many  cases,  quite  a  ditferent  course  of  descent 


(«)  Littleton  (sects.  181—183), 
describes  villeins  as  being  either 
Villeins  regardant   or   in  gross.      Villeins 

regardant  or      regardant    were    annexed    to    a 
in  gross.  jnanor,  and  would  pass  by  a  con- 

veyance thereof ;  for  the  trans- 
fer of  villeins  in  gross  a  deed 
was  always  required.  It  may  be 
interesting  to  the  student  of 
analytical  jurisprudence  to  note 
that,  apparently,  a  villein  must 
have  been    a  purely  incorporeal 


hereditament;  see  ante,  pp.  13, 
288,  374. 

(.)•)  See  Elton,  Custom  and 
Tenant  Right,  29 ;  Pollock,  Land 
Laws,  App.  C. 

(//)  See  Pollock,  Land  Laws, 
App.  C.  ;  Elton,  Origins  of  Eng- 
lish History,  Ch.  VIII. ;  Elton, 
Custom  and  Tenant  Right,  App. 
D. 

[z)  Tlo''  d.  Garrod  v.  Garrod, 
2  B.  &  Ad.  87. 
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is  prescribed  by  the  custom  of  the  manor  {a).  The 
memory  of  the  time  when  the  tenant's  heir  was  admitted 
to  succeed  by  virtue  of  a  custom  only,  and  not  as  of 
right,  is  preserved  by  the  fine,  which  the  lord  is  gene- 
rally entitled  to  exact  on  the  heir's  admission  {b).  And 
the  form  of  transfer  by  favour  of  the  lord  is  also  pre- 
served in  the  mode  of  alienation  of  such  estates ;  for 
the  copyholder  cannot  convey  his  estate  directly  to 
another,  but  must  .surrender  his  holding  to  his  lord,  who 
will  then  admit  the  alienee  to  be  his  tenant  at  the  cus- 
tomary services  on  payment  of  the  customary  fine. 

In  the  Midland  and  South-Eastern  counties  the  pre-  Copyholds  for 
vailing  customs  have  admitted  of  copyhold  estates  of  ^^*^*^'  ^' 
inheritance  analogous  to  freehold  estates.  But  in  some 
manors  within  those  counties,  and  in  other  parts  of  the 
country  (c) ,  the  copyhold  tenant  is  admitted  to  hold  for 
his  own  life  only,  or  for  the  lives  of  himself  and  another 
or  others,  or  for  a  term  of  years  only.  In  such  cases, 
he  may,  by  virtue  of  an  immemorial  custom,  have  the 
right  either  to  nominate  his  successor,  or  to  renew  the 
lives  or  the  term  on  payment  of  a  certain  fine :  but 
otherwise  he  will  have  no  right  of  renewal  [d). 

It  was  long  before  the  estates  of  copyholders  were  Progress  of 
secured  to  them  by  clearly  defined  rights,  which  could  meut*of^ copy- 
be   enforced  in   the  King's   Courts  (e),  instead  of  by  holders' 
custom.     It  appears  from  Bracton's  Treatise  (/)  that     ° 

[a)  See  2  Wat.  Cop.  App.  III.,  ie)  It  must  be  remembered  that 

4th  ed.  ;  i2e»S'»2rtr<,  18  Ch.  D.  165.  the  development   of   the  King's 

{b)  Of.  note  (c)  to  p.  21,  ante.  Court  may  be  said  to  date  only 

{(•)  Chiefly  in  the  West  of  Eng-  from  the  reign  of  Hen.  II.  ;  see 

land.  Stubbs,  Const.  Hist.  §  163,  Vol. 

{d)    See    1  Scriv.  Cop.   422  —  I.  p.  594,  2nd  ed. 

427,  3rd.  ed.  ;  Watkins  on  Copy-  (/)  See  fo.  7  a,  20  b,   168  b, 

holds,  4th  ed.  Vol.  I.  pp.  02,  n.,  190,   197  b,  207  a,  208  b,  210  b, 

71,  n.,   122,   n.,  372—374  ;   Vol.  273  b.     It  does  not  follow  that 

II.  p.   214,  n.,   and  App.  III.  ;  ho  had  no  remedy  in  the  lord's 

Elton,  Custom  and  Tenant  Right,  Court  in  Bracton's  time:   see  fo. 

pp.  31,  32,  03  —  72:  and  Ai)p.  C.  7  a,  200  a. 
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if  a  tenant  in  villenage  were  ejected  by  any  person 
other  than  his  landlord,  the  King's  Com-ts  did  not 
recognize  that  he  had  any  right  of  his  own  to  recover 
possession  of  his  holding.  If  a  tenant  in  absolute  vil- 
lenage {(/)  Avore  ejected  by  his  landlord,  in  Bracton's  time 
he  seems  to  have  had  no  recognized  legal  right  to  re- 
cover possession,  being  regarded  by  the  law  strictly  as 
a  tenant  at  the  will  of  his  lord.  But  a  tenant  in  privi- 
leged villenage  at  services  fixed  by  agreement  with  the 
lord  (//),  seems  to  have  acquired  by  tlio  agreement  a 
right  against  the  lord  personally,  in  virtue  of  which 
ho  might  possibly  recover  possession,  if  ousted  by  the 
lord  (/).  And  Bracton  says  that  those,  who  held  land 
by  the  tenure  of  rilhoium  socagium,  could  not  be  ejected, 
as  we  have  seen  (/•).  In  the  reign  of  Edward  III., 
however,  a  case  occurred  in  which  the  entry  of  a  lord 
on  a  tenant  by  copy  of  Court  roll  was  adjudged  lawful, 
because  the  tenant  did  not  do  his  services,  by  which 
he  broke  the  custom  of  the  manor  (/).  This  seems 
to  show  that  the  lord  could  not,  at  that  time,  have 
ejected  his  tenant  without  cause  {i)i).  It  was  laid  down 
in  the  reign  of  Henry  VI.  that  a  tenant  by  copy  of 
Court  roll  should  have  a  remedy  in  Chancery  against 
his  lord  who  ousted  him  («).  And  in  the  reign  of 
Edward  IV.  the  right  of  the  copyholder  to  enjoy  his 
customary  estate,  as  against  his  lord,  was  finally  esta- 
blished ;  for  it  was  agreed  a  copyholder  might  have  an 
action  of  trespass  against  a  lord  who  unjustly  deprived 
him  of  possession  (o) . 

As  agairist  other  persons  than  the  lord,  the  estate  of 
the  copyholder  seems  to  have  been  earlier  secured  to 

{g)  Ante,  p.  407.  [in]  4  Rep.  21  b. 

(A)  Ante,  p.  408.  («)  Fitz.    Abr.    tit.    Subpoena, 

(i)  See  Bracton,  fo.  2G  b,  168  b,       jjl.  21 ;  see  Co.  Cop.  s.  9  ;  Aiidrcics 

208  b,  209  a,  199  b,  200  a.  v.  Ilulsc,  4  K.  &  J.  392. 

(/.•)  Ante,  p.  408.  (c/)  Year  Book,  7  Edw.  IV.  18, 

(/)  Year  Book,   42  Edw.  III.       pi.  IG  ;  21  Edw.  IV.  80,  pi.  27  ; 

25,  pi.  9.  Litt.  s.s.  77,  82,  84,  132. 
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him,  as  of  rigid.  But  lie  was  not  protected  by  the 
King's  \\Tit,  for  he  could  only  assert  his  rights  in  the 
lord's  Court  by  proceedings  in  the  nature  of  real 
actions  according  to  the  custom  of  the  manor  (/;).  And 
he  could  not  appeal  from  the  judgment  of  the  lord  to 
the  King's  Courts  of  Law ;  but  his  only  remedy  against 
the  false  judgment  of  the  lord  was  in  the  nature  of 
a  petition  in  Chancery  [q) .  Copyholders'  rights  were 
finally  secured  in  the  reign  of  Elizabeth,  when  it 
was  decided  (y)  that  a  copyholder  might  recover  posses- 
sion of  his  holding,  from  his  lord  as  well  as  from  a 
stranger,  in  an  action  of  ejectment,  which  he  could  bring 
at  common  law.  For  this  action  was  in  form  founded 
upon  a  lease  for  a  year  made  by  the  copyholder,  which 
was  good  at  common  law,  and  the  ejectment  of  the 
lessee  after  entry {s). 

{p)  See  13  Ric.  II.  Fitz.  Abr.  51 ;  4  Rep.  30  b  ;  PuttU/iul's  case, 

tit.  Faux  Judgment,  pi.  7  ;  Tear  4  Vin.  Abr.  385  ;  Edicurds'  case, 

Bouk,  2  Hen.  IV.  12,  pi.  49;   1  Lane,  98  ;  Asli  v.  Hv<jlc,  1  Vera. 

Hen.  V.  11,  pi.  24;  4  Rep.  21  b;  367;    Co.   Litt.    60   a;    1    Scriv. 

Litt.  s.  76  ;   1  Scriv.  Cop.  562  et  Cop.  582,  3rd  ed. 

seq.  3rd  ed.  {>■)  Melwkh   v.    Later,   4  Rep. 

(y)  See  Fitz.    Abr.    ubi   8up.  ;  26  a  ;    see  1  Scriv.   Cop.  553  et 

Year  Book,   14  Hen.  IV.  34,  pi.  seq.  3rd  ed. 

(a)  For  more  than  two  centuries  before  the  year  1852,  the  usual  Action  of 
method  of  trying-  the  freehold  title  to  land  was  by  action  of  ejectment,  t'jectmeut 
founded  upon  a  fictitious  lease,  and  the  ouster  of'  the  lessee  after  entry 
(see  ante,  p.  217).  This  action  was  originally  the  remedy  of  the 
leaseholder  only  (ante,  p.  16),  but  was  adopted  bj' freeholders  in  order 
to  avoid  the  dangers  raised  by  the  technicalities  of  the  old  real 
actions.  Proceedings  by  a  freeholder  in  ejectment  became  well  estab- 
lished, the  Courts  obliging  any  i>er8on,  who  wished  to  defend  such  an 
action,  to  admit  or  confess  the  supposed  lease,  entry,  and  ouster  (see 
Black.  Coram.  200 — 206).  Such  actions  were  brought  in  the  name  of 
a  fictitious  plaintiff,  usually  styled  John  Doe,  on  the  demise  or  lease  of  John  Doe. 
the  real  claimant,  who  was  called  the  lessor  of  the  plaintiff.  Copy- 
liolders'  cust^tmary  plaints  in  the  nature  of  real  actions  were  encum- 
bered with  techni(;aliti(  s  similar  to  those  of  the  real  actions  at  connnon 
law  (see  1  Scriv.  Cop.  502  et  seq.  ord  ed.)  ;  so  copyholders  of  course 
preferred  to  bring  tlie  common  law  action  of  ejectment  after  they  were 
ixnnitted  to  use  it.     The  old  proceedings  in  ejectment  were  aUilislied 
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Copyhold  estates,  then,  are  now  rights  over  land,  which 
avail  against  all  the  world  and  can  be  specifically 
enforced,  just  as  much  as  freehold  estates  are ;  and  are 
therefore  projjerly  included  in  what  is  called  real  pro- 
perty (/). 

by  tlio  Coiiiniou  Law  Procedure  Act,  1852,  when  John  Doe's  earthly 
career  came  to  an  end.     That  Act  provided  a  simpler  foi-m  of  action 
of  ejectment  (stat.   15  &  16  Vict.  c.  76,  ss.  168 — 221),  which  was  in 
use  until  the  Judicature  Acts  came  into  operation  in  the  year  1875. 
Since  then  the  only  proceeding  given  for  trying  the  title  to  land  has 
Action  for  the  been  termed  an  action  for  the  recovery  of  land.     This  action  may  be 
recovery  of        brought  by  freeholder,  copyholder,  or  leaseholder,  to  recover  the  pos- 
session of  land  ;   see  Kulcs  of  the  Supreme  Coiurt,   1883,  Orders  II. 
(r.  3),  III.  (r.  6),  XII.  (rr.  25—29),  XVIII.   (r.  2),  XXI.  (r.  21), 
XLII.  (r.  5),  XL VII.,  and  Appx.,  A.  Pt.  III.  s.  4,  C.  s.  7,  H.  No.  8. 
[t)  See  ante,  note  (c)  to  j).  11. 
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CHAPTEE  I. 

OF  ESTATES  IN  COPYHOLDS. 

"With  regard  to  the  estates  whicli  may  be  holden  in  Estates  in 
copyholds,  in  strict  legal  intendment  a  copyholder  can  <=opy^ol^- 
have  but  one  estate  ;  and  that  is  an  estate  at  will,  the  An  estate  at 
smallest  estate  known  to  the  law,  being  determinable  at 
the  will  of  either  party.  For  though  custom  has  now 
rendered  copyholders  independent  of  the  will  of  their 
lords,  yet  all  copyholds,  properly  so  called,  are  still  ex- 
pressly stated,  in  the  Court  rolls  of  manors,  to  be  holden 
at  the  will  of  the  lord  (a)  ;  and,  more  than  this,  estates 
in  copyholds  are  still  liable  to  some  of  the  incidents  of 
a  mere  estate  at  will.  "We  have  seen  that,  in  ancient 
times,  the  law  laid  great  stress  on  the  feudal  possession, 
or  scisui,  of  lands,  and  that  this  possession  could  only  be 
had  by  the  holder  of  an  estate  of  freehold,  that  is,  an 
estate  sufficiently  important  to  be  held  by  free  tenure  (6). 
Now  in  early  times  after  the  Conquest,  the  occupants  of 
land  in  villenage,  however  much  they  may  liave  been 
protected  from  disturbance  by  force  of  custom,  were 
regarded  by  the  law  as  mere  tenants  at  the  will  of  the 
freeholder  of  a  manor,  having  no  independent  right  of 
their  own  to  the  possession  of  their  holdings.  It  was 
considered,  therefore,  that  the  lord  alone  had  the  right 
to  the  possession  of  all  land  occupied  by  his  tenants  in 
villenage  (c).  In  other  words,  the  lands  held  by  such 
tenants,  who  afterwards  came  to  be  called  copyholders, 
fitill  remained  part  and  parcel  of  the  lord's  manor ;  and 

(«)  1    "VVatk.    Cop.   41,    45;     1  1.>1,  171,  172. 
Scriv.  Cop.  60o.  {<■)  Hfv  ar.tc,  pp.  408,  409.  413, 

(f/)  Ante,     pp.     '.^8,     U-J      149,  414. 
W.  It.l'.  E    K 
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The  lord  is 

actually  seised 
of  all  the 
copyhold 
lauds  of  his 


The  lord  has  a 
right  to  mines 
and  timber. 


Lease  of 
copyholds. 


the  freehold  of  these  lands  still  continued  vested  in  the 
lord.  And  this  is  the  case  at  the  present  day  with  regard 
to  all  copyholds.  The  lord  of  the  manor  is  actually 
seised  of  all  the  lands  in  the  possession  of  his  copyhold 
tenants  {d).  He  has  not  a  mere  incorporeal  seignory 
over  these  as  he  has  over  his  freehold  tenants,  or  those 
who  hold  of  him  lands,  once  part  of  the  manor,  but 
which  were  anciently  granted  to  he  held  for  estates  in 
fee  simple  by  free  tenui-e  (<?) .  Of  all  the  copyholds  he 
is  the  feudal  possessor  ;  and  the  seisin  he  thus  has  is  not 
without  its  substantial  advantages.  The  lord  having  a 
legal  estate  in  fee  simple  in  the  copyhold  lands,  possesses 
all  the  rights  incident  to  such  an  estate  (/),  controlled 
only  by  the  custom  of  the  manor,  which  is  now  the 
tenant's  safeguard.  Thus  he  possesses  a  right  to  all 
mines  and  7nincraJ>i  under  the  lands  {g),  and  also  to  all 
timher  growing  on  the  surface,  even  though  planted  by 
the  tenant  [Ji).  These  rights,  however,  are  somewhat 
interfered  with  by  the  rights  which  custom  has  given  to 
the  copyhold  tenants  ;  for  the  lord  cannot  come  upon  the 
lands  to  open  his  mines,  or  to  cut  his  timber,  without 
the  copyholder's  leave.  And  hence  it  is  that  timber 
is  so  seldom  to  be  seen  upon  lands  subject  to  copyhold 
tenure  (/).  Again,  if  a  copyholder  should  grant  a  lease 
of  his  copyhold  lands,  beyond  the  term  of  a  year,  without 
his  lord's  consent,  such  a  lease  would  be  a  cause  of  for- 
feiture to  the  lord,  unless  it  were  authorized  by  a  special 


{(l)  Watk.  Descents,  ol  (59, 
4th  ed.). 

{e)  Ante,  pp.  374,  375. 

(/)  Ante,  p.  103. 

{(/)  1  Watk.  Cop.  333  ;  1  Scriv. 
Cop.  25,  508.  See  Bowser  v.  Mac- 
lean, 2  De  G.,  F.  &  J.  415; 
Eardley  v.  GranviUr,  3  Ch.  Div. 
826. 

(A)  1  Watk.  Cop.  332  ;  1  Scriv. 
Cop.  499, 


(i)  There  is  a  common  proverb, 
"  The  oak  scorns  to  grow  except 
on  free  land."  It  is  certain  that 
in  Sussex  and  in  other  parts  of 
England  the  boundaries  of  copy- 
holds may  be  traced  by  the  entire 
absence  of  trees  on  one  side  of  a 
line,  and  their  luxuriant  growth 
on  the  other.  3rd  Rep.  of  Real 
Property  Commissioners,  p.  15. 
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custom  of  the  manor  {k) .  For  such  an  act  would  he  Im- 
posing on  the  lord  a  tenant  of  his  own  lands,  without 
the  authority  of  custom  ;  and  custom  alone  is  the  life  of 
all  copyhold  assurances  (/),  So  a  copyholder  cannot  Waste. 
commit  any  waste,  either  voluntary,  by  opening  mines, 
cutting  down  timber  or  pulling  down  buildings,  or  per- 
missive, by  neglecting  to  repau'.  For  the  land,  witli 
all  that  is  under  it  or  on  it,  belongs  to  the  lord :  the 
tenant  has  nothing  but  a  customary  right  to  enjoy  the 
occupation ;  and  if  he  should  in  any  way  exceed  this 
right,  a  cause  of  forfeiture  to  his  lord  would  at  once 
accrue  {>//). 

A  peculiar  species  of  copyhold  tenure  prevails  in  the 
north  of  England,  and  is  to  be  found  also  in  other  parts 
of  the  kingdom,  particularly  within  manors  of  the 
tenm-e  of  ancient  demesne  (;/)  ;  namely,  a  tenure  by 
copy  of  Court  roll,  but  not  expressed  to  be  at  the  will 
of  the  lord.  The  lands  held  by  this  tenure  are  deno-  Customary 
minated  customary  freeholds.  This  tenure  has  been  ^^^  °  '^^ 
the  subject  of  a  great  deal  of  learned  discussion  (o) ;  but 
the  Courts  of  law  have  now  decided  that,  as  to  these 
lands,  as  well  as  to  pure  copyholds,  the  freehold  is  in 

(/.)  1  Watk.  Cop.  327  ;  1  Scriv.  grant  to  a  tenant  of  copyhold  or 

Cop.   544;    Doe    d.    liohinson   v.  customary  land,  parcel  of  a  manor 

Bounfield,  C  Q.  B.  492.  comprised  in   the   settlement,    a 

(/)  *  By  the  licence  of  his  lord,  licence  to    make  any  such  lease  *  Lease  of 

a  copyholder  may  grant  a  lease  of   that  land,  or   of   a  specified  coi)yholds  by 

for  any  term  warranted  by  the  i^art  thereof,    as  the  tenant  for  licence  oi  the 

licence.     Such  a  lease  takes  effect  life  is  by  this  Act  empowered  to 

at  common  law  out  of  the  seisin  make     of    freehold    land    (ante, 

of  the  freeholder  of  the  manor,  p.  ob).     See  Williams's  Convey- 

who  cannot,  therefore,  authorize  ancing  Statutes,  314 — 317. 
a  longer  lease  than  is  warranted  {m)  1  Watk.  Cop.  331  ;  1  Scriv. 

by  his  own  estate  in  the  manor,  Coi^.   526.     See  I)oe  d.   Gruhb  v. 

or  some  power  given  to  him  by  a  Earl  of    Burlington,    5  Barn.    & 

settlement  or  by  statute.     By  the  Adol.  507. 

Settled  Land  Act,  1882  (stat.  45  {ii)  Britt.    104   b,   105  a.     Seo 

k  46  Vict.  c.  38,  s.  14),  a  tenant  ante,  pp.  100,  408. 
for  life  under  a  settlement  may  {o)  2  Scriv.  Co^j.  005. 
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The  freehold 
is  in  the  lord. 


Freehold  in 
the  tenant. 


the  lord,  and  not  in  the  tenant  (/;).  If  a  conjecture 
may  be  hazarded  on  so  doubtful  a  subject,  it  would 
seem  that  these  customary  freeholds  were  originally 
held  at  the  will  of  the  lords,  as  well  as  those  proper 
copyholds  in  which  the  will  is  still  expressed  as  the 
condition  of  tenure  (q)  ;  but  that  these  tenants  early 
acquired  a  right  to  hold  their  lands  on  performance  of 
certain  fixed  services  as  the  condition  of  their  tenure  (/•) ; 
and  the  compliment  now  paid  to  the  lords  of  other 
copyholds,  in  expressing  the  tenui-e  to  be  at  their  will, 
was,  consequently,  in  the  case  of  these  customary  free- 
holds, long  since  dropped.  That  the  tenants  have  not 
the  fee  simple  in  themselves  appears  evident  from  the 
fact,  that  the  right  to  mines  and  timber,  on  the  lands 
held  by  this  teniu-e,  belongs  to  the  lord  in  the  same 
manner  as  in  other  copyholds  (.v).  Neither  can  the 
tenants  generally  grant  leases  without  the  lord's  con- 
sent (f).  The  lands  are,  moreover,  said  to  be  parcel  of 
the  manors  of  which  they  are  held,  denoting  that  in 
law  they  belong,  like  other  copyholds,  to  the  lord  of 
the  manor,  and  are  not  merely  /w/d  of  him,  like  the 
estates  of  the  freeholders  {u).  In  law,  therefore,  the 
estates  of  these  tenants  cannot,  in  respect  of  their  lords, 
be  regarded  as  any  other  than  estates  at  will,  though 
this  is  not  now  actually  expressed.  If  there  should 
be  any  customary  freeholds  in  which  the  above  cha- 


(p)  Sti'phe>isu/i  V.  Ilill,  3  Burr. 
1273  ;  Doe  d.  Seay  v.  Hnntingto)!, 
4  East,  271 ;  Doe  d.  Cook  v.  Dan- 
vers,  7  East,  299 ;  Burrell  v.  Dodd, 
3  Bos.  &  Pul.  378  ;  Thompson  v. 
Eardinge,  1  C.  B.  940. 

{q)  See  Bract,  lib.  4,  fol.  20S  b, 
209  a;  Co.  Cop.  s.  32,  Tr.  p.  57. 
In  Stephenson  v.  Hill,  3  Burr. 
1278,  Lord  Mansfield  says,  that 
copyholders  had  acquired  a  per- 
manent estate  in  theu-  lands  be- 
fore these  persons  had  done  so. 
But  he  does  not  state  where  he 


obtained  his  information. 

{)•)  See  ante,  pp.  408,  andn.  [c), 
414. 

(s)  Doe  d.  Eeay  v.  Huntington, 
4  East,  271,  273 ;  Stephenson  v. 
Hill,  3  Burr.  1277,  arguendo; 
Duke  of  Portland  v.  Hill,  V.-C. 
W.,  Law  Rep.,  2  Eq.  765. 

{t)  Doe  V.  Danirrs,  7  East,  299, 
301,  314. 

(«)  Buncll  V.  Dodd,  3  Bos.  & 
Pul.  378,  381  ;  Doe  v.  Darners,  7 
East,  320,  321. 
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racteristics,  or  most  of  them,  do  not  exist,  such  may 
with  good  reason  be  regarded  as  the  actual  freehold 
estates  of  the  tenants.  The  tenants  would  then  possess 
the  rights  of  other  freeholders  in  fee  simple,  subject 
only  to  a  customary  mode  of  alienation.  That  such  a 
state  of  things  may,  and  in  some  cases  does,  exist,  is  the 
opinion  of  some  very  eminent  lawyers  (x).  But  a  re- 
currence to  first  principles  seems  to  show  that  the  ques- 
tion, whether  the  freehold  is  in  the  lord  or  in  the 
tenant,  is  to  be  answered,  not  by  an  appeal  to  learned 
dicta  or  conflicting  decisions,  but  by  ascertaining  in 
each  case  whether  the  well-known  rights  of  freeholders, 
such  as  to  cut  timber  and  dig  mines,  are  vested  in  the 
lord  or  in  the  tenant. 

It   appears  then,  that  with  regard   to  the  lord,  a  Copyholders, 
copyholder  is  only  a  tenant  at  will.     But  a  copyholder,  ""'^i^'^,^4" 
who  has  been  admitted  tenant  on  the  Coiu't  rolls  of  a  similar  posi- 
manor,  stands,  with   respect   to  other  copyholders,  in  holders*^^^' 
a  similar  position  to  a  freeholder  who  has  the  seisin,  having  the 
The  legal  estate  in  the  copyholds  is  said  to  be  in  such 
a  person  in  the  same  manner  as  the   legal   estate   of 
fi'eeholds   belongs  to  the   person   who  is  seised.     The 
necessary  changes  which   are   constantly  occmTing   of 
the  jjersons  who  fi'om  time  to  time  are  tenants  on  the 
rolls,  form  occasionally  a  source  of  considerable  profit 
to  the  lords.     For  by  the  customs  of  manors,  on  every 

(j-)  Sir  Edward  Coke,  Co.  Litt.  app.,  ThompHon,  re.si>.,  4  C.  B.  48. 

59  b ;  Co.  Cop.  sect.  32,  Tracts,  The  freehold  is  in  the   tenants, 

p.  58  ;    Sir  Matthew  Hale,   Co.  and  the  cnstomaiy  mode  of  con- 

Litt.  59  b,  n.  (1)  ;  Sir  W.  Black-  veyancc  has  always  been  by  deed 

stone.     Considerations     on     the  of   grant,    or  bargain    and    sale 

Question,  &c.  ;  Sir  John  Leach,  without  liverj'  of  seisin,  lease  for 

Ji'xngham  v.  Woodgate,  1  Russ.  &  a  year,   or  inrolment.     Some  of 

Mylne,     32  ;     1     Tamlyn,     138.  the  judges,  however,  seemed  to 

Tenements  within  the  limits  of  doubt    the    validity    of    such    a 

the  ancient   borougli  of   Kirby-  custom.    See  also /'<  r/ywrtw '»(•««<■, 

in  -  Kendal,    in    Westmoreland,  5Ilep.  84;  P«*«iw/7 /(«>;»,  app., P«7/y, 

appear  to  be  an  instance;  Ilusher,  resp.,  17  C.  B.  299. 
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Fines. 


Customary 
estates  analo- 
gous to  free- 
hold. 


Estate  for 
life. 


change  of  tenancy,  whether  by  death  or  alienation, 
fines  of  inoro  or  less  amount  become  payable  to  the 
lord.  By  the  customs  of  some  manors  the  fine  payable 
was  anciently  arbitrary  ;  but  in  modern  times,  fines, 
even  when  arbitrary  by  custom,  are  restrained  to  two 
years'  improved  value  of  the  land  after  deducting  quit 
rents  (//).  Occasionally  a  fine  is  due  on  the  change  of 
the  lord ;  but,  in  this  ease,  the  change  must  be  by  the 
act  of  God  and  not  by  any  act  of  the  party  {z).  The 
tenants  on  the  rolls,  when  once  admitted,  hold  custo- 
mary estates  analogous  to  the  estates  which  may  be 
holden  in  freeholds  (a).  These  estates  of  copyholders 
are  only  quasi  freeholds  ;  but  as  nearly  as  the  rights  of 
the  lord  and  the  custom  of  each  manor  will  allow,  such 
estates  possess  the  same  incidents  as  the  freehold  estates 
of  which  we  have  already  spoken.  Thus  there  may  be 
a  copyhold  estate  for  life ;  and  some  manors  admit  of 
no  other  estates,  the  lives  being  continually  renewed 
as  they  drop  {b) .  And  in  those  manors  in  which  estates 
of  inheritance,  as  in  fee  simple  and  fee  tail,  are  allowed, 
a  grant  to  a  man  simply,  without  mentioning  his  heirs, 
will  confer  only  a  customary  estate  for  his  life  (c) .  But 
as  the  customs  of  manors  are  very  various,  in  some 
manors  the  words  " to  him  and  his,"  or  "to  him  and 
his  assigns,"  or  "  to  him  and  his  sequels  in  right,"  will 
create  a  customary  estate  in  fee  simple,  although  the 
word  /icirs  may  not  be  used  (d).  The  01st  section  of 
the  Conveyancing  and  Law  of  Property  Act,  1881  (r), 
by  which  estates  of  inheritance  may  be  properly  limited 
in  deeds  executed  after  the  31st  December,  1881,  by 
the  words  in  fee  siinp/o,  in  tail,  in  tail  male,  and  in  tail 
female,  aj^pears  to  apply  to  copyholds  as  well  as  free- 
holds. 


(y)  1  Scriv.  Cop.  384. 
\z)  1  Watk.  Cop.  285. 
(rt)  See  ante,  pp.  412,  413. 
(f))  See  ante,  p.  413. 


{(■)  Co.  Cop.  s.  49,  Tr.  p.  114. 
See  ante,  pp.  24,  175. 

{(I)  1  Watk.  Cop.  109. 

{<-)  Stat.  44  &  45  Vict.  c.  41, 
ante,  p.  175. 
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It  will  be  remembered  that,  anciently,  if  a  grant  had  Estate  ^xo- 
been  made  of  freehold  lands  to  B.  simply,  w-ithout  '^''^'■*  ^'*^« 
mentioning  his  heirs,  during  the  life  of  A.,  and  B. 
had  died  first,  the  first  person  who  entered  after  the 
decease  of  B.  might  lawfully  hold  the  lands  duiing 
the  residue  of  the  life  of  A.  (/).  And  this  general 
occupancy  was  abolished  by  the  Statute  of  Frauds. 
But  copyhold  lands  were  never  subject  to  any  such 
law  [g).  For  the  seisin  or  feudal  possession  of  all  such 
lands  belongs,  as  we  have  seen  (Ji),  to  the  lord  of  the 
manor,  subject  to  the  customary  rights  of  occupation 
belonging  to  his  tenants.  In  the  case  of  copyholds, 
therefore,  the  lord  of  the  manor  after  the  decease  of  B. 
would,  until  lately,  have  been  entitled  to  hold  the 
lands  during  the  residue  of  A.'s  life  ;  and  the  Statute 
of  Frauds  had  no  application  to  such  a  case  (/).  But 
now,  by  the  Act  for  the  amendment  of  the  laws  with 
respect  to  w^lls  (A-),  the  testamentary  power  is  extended 
to  copyhold  or  customary  estates  pur  autre  vie  (/)  ;  and 
the  same  provision,  as  to  the  application  of  the  estate 
by  the  executors  or  administrators  of  the  grantee,  as 
is  contained  with  reference  to  freeholds  (wi),  is  extended 
also  to  customary  and  copyhold  estates  {n).  The  grant 
of  an  estate  pur  autre  vie,  in  copyholds,  may,  however, 
be  extended,  by  express  w^ords,  to  the  heirs  of  the 
grantee  (o).  And  in  this  event  the  heir  will,  in  case 
of  intestacy,  be  entitled  to  hold  during  the  residue  of 
the  life  of  the  ceatui  que  vie,  subject  to  the  debts  of  his 
ancestor  the  grantee  (;;). 

(/)  Ante,  p.  26.  (0  Sect.  3. 

(tj)  fJocd.  Foster  \.  Scotl,i  Bam.  (w)  Ante,  p.  27. 

&  Cres.  706  ;  7  Dow.  &  Ryl.  190.  («)  Sect.  6. 

{k)  Ante,  p.  418.  (o)  1  Scriv.  Cop.  64;   1  Watk. 

(i)  1    Scriv.    Cop.   63,    108  ;    1  Cop.  303. 
Watk.  Cop.  302.  (p)  Stat.  7  Will.  TV.  &  1  Vict. 

{/:)  Stat.  7  Will.  IV.  &  1  Vict.  c.  26,  8.  0. 
c.  26. 
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Estate  tail  in 
copyholds. 


The  Statute 
De  donis. 


An  estate  tail  in  copyholds  stands  upon  a  peculiar 
footing,  and  has  a  history  of  its  own,  which  we  shall 
now  endeavour  to  give  (</) .  This  estate,  it  will  be  re- 
membered, is  an  estate  given  to  a  man  and  the  heirs  of 
his  body.  With  regard  to  freeholds,  we  have  seen  (>') 
that  an  estate  given  to  a  man  and  the  heirs  of  his  body 
was,  like  all  other  estates,  at  first  inalienable  ;  so  that 
no  act  which  the  tenant  could  do  could  bar  his  issue, 
or  expectant  heirs,  of  their  inheritance.  But,  in  an 
early  period  of  our  history,  a  right  of  alienation  appears 
gradually  to  have  grown  up,  empowering  every  free- 
holder to  whose  estate  there  was  an  expectant  heir  to 
disinherit  such  heir,  by  gift  or  sale  of  the  lands.  A 
man,  to  whom  lands  had  been  granted  to  hold  to  him 
and  the  heirs  of  his  body,  was  accordingly  enabled  to 
alien  the  moment  a  child  or  expectant  heir  of  his  body 
was  born  to  him ;  and  this  right  of  alienation  at  last 
extended  to  the  possibility  of  reverter  belonging  to  the 
lord,  as  well  as  to  the  expectancy  of  the  heir  (-s)  ;  till  at 
length  it  was  so  well  established  as  to  require  an  Act  of 
Parliament  for  its  abolition.  The  Statute  Be  donis  (f) 
accordingly  restrained  all  alienation  by  tenants  of  lands 
which  had  been  granted  to  themselves  and  the  heirs  of 
their  bodies;  so  that  the  lands  might  not  fail  to  descend 
to  their  issue  after  their  death,  or  to  revert  to  the  donors 
or  their  heirs  if  issue  should  fail.  This  statute  was 
passed  avowedly  to  restrain  that  right  of  alienation,  of 
the  prior  existence  of  which  the  statute  itself  is  the  best 
proof.  And  this  right,  in  respect  of  fee  simple  estates, 
was  soon  afterwards  acknowledged  and  confirmed  by  the 


(y)  The  attempt  here  made  to 
explain  the  subject  is  grounded 
on  the  authorities  and  reasoning 
of  Mr.  Serj.  Scriven.  (1  Scriv. 
Cop.  67  et  seq.)  Mr.  Watkins 
sets  out  with  right  principles,  but 


seems  strangely  to  stumble  on  the 
wrong  conclusion.  (1  Watk.  Cop. 
chap.  4.) 

()•)  Ante,  p.  58  et  seq. 

(.s)  Ante,  p.  64. 

(;:)  13  Edw.  I.  c.  1  ;  ante,  p.  65. 
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Statute  of  Qida  c)iij)fores  (»).  But  during  all  this  period,  Tenants  in 
tenants  in  villenage  were  in  a  very  different  state  from  ciently^n  a°' 
the  freeholders,  who  were  the  objects  of  the  above  ^^^y  <iifferent 
statutes  (a*).  Tenants  in  villenage  were  generally  bound  freeholders, 
to  labom'  on  their  lord's  demesne,  as  the  condition  of 
remaining  in  the  occupation  of  their  holdings ;  and  they 
were  often  in  a  state  of  personal  servitude  (y).  Copy- 
hold estates,  however  customary,  were  not  fully  recog- 
nized as  rights,  when  the  right  of  alienation  was  esta- 
blished in  the  case  of  freeholds  (z) .  The  right  of  an 
ancestor  to  bind  his  heir  [a),  with  which  right,  as  we 
have  seen  (b),  the  power  to  alienate  freeholds  commenced, 
never  belonged  to  a  copyholder  (c).  And,  until  the  year 
1833,  copyhold  lands  in  fee  simple  descended  to  the 
customar}^  heir,  cpiite  unaffected  by  any  bond  debts  of 
his  ancestor  by  which  the  heir  of  his  freehold  estates 
might  have  been  bound  {d).  It  would  be  absurd,  there- 
fore, to  suppose  that  the  right  of  alienation  of  copyhold 
estates  arose  in  connexion  with  the  right  of  freeholders. 
The  two  classes  were  then  quite  distinct.  The  one  were 
poor  and  neglected,  the  other  powerful  and  consequently 
protected  (^') .  The  one  were  considered  to  hold  their 
tenements  at  the  will  of  their  lords ;  the  other  main- 

(u)   18  Edw.  I.  c.  1.  {d)  4  Rep.  22  a. 

(r)  See  ante,  pp.  147,  148,  151,  (?)  The    famous    provision    of 

405—407.     In   the   preamble    of  Magna  Charta,  c.  29, — "  NuUus 

the  Statute  De  donis,  the  tenants  /iAwhomo  capiatur  velimprisone- 

are  spoken  of  as  feoffees,  and  as  tur  aut  dissesiatur  de  aliquo  libero 

able  by  deed  and  feoffment  to  bar  tenement©  suo,  &c.,  nisi  per  legale 

their  donors,  showing  that  free-  judiciiun  parium  suonim  vel  per 

holders  only  were  intended.    And  legem   terra;.      NuUi  vendcimis, 

in  the  statute   of    Qxia  emptores  nulli  negabimus,  aut  differcmus 

freemen  are  expressly  mentioned.  rectum   vol  justiciam,"  —  what- 

(y)  See  ante,  pp.  405 — 409,  and  ever  classes   of   persons  it  may 

notes  (/),  {g),  to  p.  409.  have  been  subsequently  construed 

(j)  See  ante,  pp.  413 — 415.  to   include — plainly  points   to   a 

(«J  Ante,  p.  103.  distinction  then  existing  between 

{!))  Ante,  pp.  59 — 62.  free   and    not    free.      Wliy   else 

(c)  Eylet  v.  Lnne  nt>d  Pi  rn,  Cro.  should   the  word  /i/jcr  have  Ix'cn 

Eliz.  380.  used  at  all  ? 


426 


OK  COPYHOLDS. 


As  to  manors 
where  there  is 
no  custom  to 
entail. 


Alienation 
was  anciently 
allowed. 


tained  a  right  of  alientation  in  spite  of  them.  The  one 
had  no  other  security  tlian  was  afforded  by  the  force  of 
local  custom ;  the  other  could  appeal  to  the  laws  of  the 
realm. 

Now,  with  regard  to  an  estate  given  to  a  copyholder 
and  the  heirs  of  his  body,  the  lords  of  different  manors 
appear  to  have  acted  differently, — some  of  them  permit- 
ting alienation  on  issue  being  born,  and  others  forbidding 
it  altogether.  And  from  this  difference  aj)pears  to  have 
arisen  the  division  of  manors,  in  regard  to  estates  tail, 
into  two  classes,  namely,  those  in  which  there  is  no 
custom  to  entail,  and  those  in  which  such  a  custom  exists. 
In  manors  in  which  there  is  no  custom  to  entail,  a  gift 
of  copyholds,  to  a  man  and  the  heirs  of  his  body,  will 
give  him  an  estate  analogous  to  the  fee  simple  condi- 
tional which  a  freeholder  would  have  acquired  imder 
such  a  gift  before  the  passing  of  the  Statute  De  donis  {/). 
Before  he  has  issue,  he  will  not  be  able  to  alien ;  but 
after  issue  are  born  to  him,  he  may  alienate  at  his 
pleasure  {g).  In  this  case  the  right  of  alienation  ap- 
pears to  be  of  a  very  ancient  origin,  having  arisen  from 
the  liberality  of  tlie  lord  in  permitting  his  tenants  to 
stand  on  the  same  footing  in  this  respect  as  freeholders 
then  stood. 


"S^Tien  aliena- 
tion was  not 
allowed. 


A  custom  to 
entail  was 
established. 


But,  as  to  those  manors  in  which  the  alienation  of 
the  estate  in  question  was  not  allowed,  the  history  ap- 
pears somewhat  different.  The  estate,  being  inalien- 
able, descended,  of  coui'se,  from  father  to  son,  according 
to  the  customary  line  of  descent.  A  perpetual  entail 
was  thus  set  up,  and  a  custom  to  entail  estabhshed  in 
the  manor.  But  in  process  of  time  the  original  strict- 
ness of  the  lord  defeated  his  own  end.     For,  the  evils 


(/)  Ante,  pp.  o9,  64  ;  Doe  d. 
Blesard  v.  Simpson,  4  NeAV  Cases, 
333  ;   3  Man.  &  Gran.  929. 


([/)  Doc  d.   Spencer  v.   Clark,  5 
Bani.  &  Aid.  458. 
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of  sucli  an  entail,  wliicli  had  been  felt  as  to  freeholds, 

after  the  passing-  of  the  Statute  De  donis  (Ji),  became 

felt  also  as  to  copyholds  (<).     And,  as  the  cojsyholder 

advanced  in  importance,  different  devices  were  resorted 

to  for  the  purpose  of  effecting  a  bar  to  the  entail ;  and, 

in  different  manors,  different  means  were  held  sufficient 

for  this  purpose.     In  some,  a  customary  recovery  was  Customaiy 

suffered,  in  analogy  to  the  common  recovery,  by  which  ^^^^'^^^y- 

an  entail  of  freeholds  had  been  cut  off  (/•).     In  others, 

the  same  effect  was  produced  by  a  preconcerted  for-  Forfeiture 

feiture  of  the  lands  by  the  tenant,  followed  by  a  re-grant  ^^   re-gran  . 

from   the   lord  of    an   estate  in  fee  simple.      And  in 

others,  a  conveyance  by  surrender,  the  ordinary  means, 

became  sufficient  for  the  purpose  ;  and  the  presumption 

was,  that  a  sm-render  woidd  bar  the  estate  tail  until  a 

contrary  custom  was  shown  (/).     Thus  it  happened  that 

in  all  manors,  in  which  there  existed  a  custom  to  entail, 

a  right  grew  up,  empowering  the  tenant  in  tail,  by 

some  means  or  other,  at  once  to  alienate  the  lands.     He 

thus  ultimately  became  placed  in  a  better  position  than 

the  tenant  to  him  and  the  heirs  of  his  body  in  a  manor 

where  alienation  was  originally  permitted.     For,  such 

a  tenant  can  now  only  alienate  after  he  has  had  issue. 

But  a  tenant  in  tail,  where  the  custom  to  entail  exists, 

need  not  wait  for  any  issue,  but  may  at  once  destroy 

the  fetters  by  which  his  estate  has  been  attempted  to 

be  bound. 

The  beneficial  enactment  before  referred  to  {ni),  by 
which  fines  and  common  recoveries  of  freeholds  wore 
abolished,  also  contains  provisions  applicable  to  entails 
of  copyholds.     Instead  of  the  cumbrous  machinery  of  a  Entiiils  now 
customary  rcco^'ery  or  a  forfeiture  and  re-g-rant,  it  sub-  ^^'^^"^'-''^  ^'X 

,  ,  n  '  Hurrcudor. 

stitutes,  in  every  case,  a  simple  conveyance  by  surren- 

(/i)  Ante,  p.  06.  [1)  Gould  \.  IVhitr,  Kay,  G83. 

(«■)  1  Scriv.  Cop.  70.  \m)  Stat.  3  &  4  Will.  IV.  c.  74  ; 

[k)  Ante,  p.  C8.  ante,  p.  70. 
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der  {n),  the  ordinaiy  means  for  conveying  a  customary 
estate  in  fee  simple.  When  the  estate  tail  is  in  re- 
mainder, the  necessary  consent  of  the  protector  (o)  may 
be  given,  either  by  deed,  to  be  entered  on  the  Court  rolls 
of  the  manor  {p),  or  by  the  concuirence  of  the  protector 
in  the  surrender,  in  which  case  the  memorandum  or 
entry  of  the  surrender  must  expressly  state  that  such 
consent  has  been  given  (</). 


Estate  in  fee 
simple. 


Debts. 


Crown  debtj< 


Judgment 

debts. 


The  same  free  and  ample  power  of  alienation,  which 
belongs  to  an  estate  in  fee  simple  in  freehold  lands, 
appertains  also  to  the  like  estate  in  copyholds.  The 
liberty  of  alienation  infer  vivos  appears,  as  to  copy- 
holds, to  have  had  little,  if  any,  precedence,  in  point 
of  time,  over  the  liberty  of  alienation  by  will.  Both 
were,  no  doubt,  at  fii'st  an  indulgence,  which  subse- 
quently ripened  into  a  right.  And  these  rights  of 
voluntary  alienation  long  outstripped  the  liability  to 
involuntary  alienation  for  the  payment  of  the  debts 
of  the  tenants  ;  for,  till  the  year  1833,  copyhold  lands 
of  deceased  debtors  were  under  no  liability  to  their 
creditors,  even  where  the  heu-s  of  the  debtor  were 
expressly  bound  (r).  And  the  Crown  had  no  further 
privilege  than  any  other  creditor.  But  now,  all  estates 
in  fee  simple,  whether  freehold,  customary  or  copy- 
hold, are  rendered  liable  to  the  payment  of  all  the  just 
debts  of  the  deceased  tenant  {s).  Creditors  who  had 
obtained  judgments  against  their  debtors  were  also, 
till  the  year  1838,  unable  to  take  any  part  of  the 
copyhold  lands  of  their  debtors  under  the  writ  of 
clef/if  {t).  But  the  Act,  by  which  the  remedies  of  judg- 
ment creditors  were  extended  (»),  enables  the  sheriff. 


{n)  Sect.  50. 
(o)  See  ante,  p.  74. 
{p)  Sect.  51. 
{q)  Sect.  52. 

(V)  4  Rep.  22  a ;  1  Watk.  Copy- 
holds, 140. 


(s)  Stat.  3  &  4  WiU.  IV.  c.  104. 
(t)  See  ante,  p.  108  ;   1   Scriv. 
Copyholds,  GO. 

{><)  Stat.   1    &  2  Vict.   c.   110, 

s.  11. 
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under  the  vrrit  of  elegit,  to  deliver  execution  of  copy- 
liold  or  customary,  as  well  as  of  freehold,  lands ;  and 
purchasers  of  copyholds  thus  became  bound  by  all 
judgments  which  had  been  entered  up  against  their 
vendors.  But  if  any  purchaser  should  have  had  no 
notice  of  any  judgment,  it  would  seem  that  he  was 
protected  by  the  clause  in  a  subsequent  Act  {x),  which 
provided,  that,  as  to  purchasers  without  notice,  no 
judgment  should  bind  any  lands  otherwise  than  it 
would  have  bound  such  purchasers  under  the  old  law. 
By  a  later  Act,  even  if  the  purchaser  had  notice  of  a 
judgment,  he  was  not  bound  unless  a  writ  of  execution 
on  the  judgment  should  have  been  issued  and  registered 
before  the  execution  of  his  conveyance  and  the  pay- 
ment of  his  purchase-money ;  nor  even  then  unless  the 
execution  should  have  been  put  in  force  within  three 
calendar  months  from  the  time  when  it  was  regis- 
tered (i/).  And  now,  as  we  have  seen,  the  lien  of  all 
judgments  of  a  date  subsequent  to  the  29th  of  July, 
1864,  has  been  abolished  altogether  {z). 

Copyholds  are  equally  liable,  with  freeholds,  to  in-  Banki-uptcy. 
voluntary  alienation  on  the  bankruptcy  of  the  tenant. 
The  trustee  for  the  creditors  has  now  power  to  deal  with 
any  property  of  every  description  to  which  the  bankrupt 
is  beneficially  entitled  as  tenant  in  tail,  in  the  same  Estates  tail, 
manner  as  the   bankrupt  miglit  have  dealt  with  the 
same  (f/).     And  the  Bankruptcy  Act,   1883,  provides  Trustee  for 
that  where  any  part  of  the  property  of  the  bankrupt  is  "q'J.  ^e^ad^" 
of  copyhold  or  customary  tenure,  or  is  any  like  pro-  mittcd. 
perty  passing  by  surrender  and  admittance  or  in  any 
similar  manner,  the  trustee  shall  not  be  compellable  to 

{x)  Stat.  2  &  3  Vict.  c.  11,  s.  5  ;  {z}  Stat.  27  &  28  Vict.  c.  112  ; 

ante,  p.  111.  ante,  p.  112. 

(y)  Stat.  23  &   21   Vict.   c.  38,  (a)  Stat.  46  ic  47   Vict.  c.  52, 

B.  1  ;  ante,  i>.  112.  h.    56  (o),   which   embodicH  stat. 

3  &  4  Will.  IV.  c.  74,  88.  56—73. 
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be  admitted  to  the  property,  but  may  deal  with  the 
same  in  the  same  manner  as  if  it  had  been  capable  of 
being  and  had  been  duly  surrendered  or  otherwise 
convoyed  to  such  uses  as  tlie  tnistee  may  appoint ;  and 
any  appointee  of  the  trustee  shall  bo  admitted  or  other- 
wise invested  with  the  property  accordingly  (/>). 


Descent  of  an 
estate  ia  fee 
simple  in 
copyholds. 


The  descent  of  an  estate  in  fee  simple  in  copyholds  is 
governed  by  the  custom  of  descent  which  may  happen  to 
prevail  in  the  manor;  but,  subject  to  any  such  custom, 
the  provisions  contained  in  the  Act  for  the  amendment 
of  the  law  of  inheritance  (r)  apply  to  copyhold  as  well 
as  freehold  hereditaments,  whatever  be  the  customary 
course  of  their  descent  (d).  As,  in  the  case  of  freeholds, 
the  lands  of  a  person  dying  intestate  descend  at  once  to 
his  heir  (r),  so  the  heir  of  a  copyholder  becomes,  im- 
mediately on  the  decease  of  his  ancestor,  tenant  of  the 
lands,  and  may  exercise  any  act  of  ownership  before  the 
ceremony  of  his  admittance  has  taken  place  (/).  But 
as  between  himself  and  the  lord,  he  is  not  completely  a 
tenant  till  he  has  been  admitted. 


Tenure.  The  tenure  of  an  estate  in  fee  simple  in  copyholds 

Fealty.  iuvolves,  like  the  tenure  of  freeholds,  an  oath  of  fealty 

Suit  of  Court,  from  the  tenant  (g),  together  with  suit  to  the  customary 
Escheat.  Court  of  the  manor.     Escheat  to  the  lord  on  failure  of 

heirs  is  also  an  incident  of  cojiyhold  tenure.  And  be- 
fore the  abolition  of  forfeiture  for  treason  and  felony  (/i) 
the  lord  of  a  copyholder  had  the  advantage  over  the 


(b)  Stat.  46  &  47  Vict.  c.  52, 
8.  50,  sub-s.  4.  The  former 
enactments  relating  to  this  sub- 
ject were  stats.  12  &  13  Vict.  c. 
106,  s.  209  ;  24  &  25  Vict.  c.  134, 
s.  114  :  and  32  &  33  Vict.  c.  71, 
8.  22. 

(f)  Stat.  3  &  4  WiU.  IV.  c.  106. 

{(f)  See£e  Smart,  18  Ch.  D.  165. 


(«•)  Ante,  p.  122. 

(/)  1  Scriv.  Cop.  357;  Jiifffd 
d.  Taylor  v.  Bauks,  3  Bar.  &  Ad. 
664  ;  K'uig  v.  Turner,  1  My.  &  K. 
456 ;  Boe  d.  Terry  v.  JJ'i/xoii,  5 
Ad.  &E11.  321. 

(g)  2  Scriv.  Cop.  732. 

(//)  See  ante,  pp.  80,  156  et  seq. 
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lord  of  a  freeholder  in  this  respect,  that,  whilst  freehold 
lands  in  fee  simple  were  forfeited  to  the  Crown  by  the 
treason  of  the  tenant,  the  copyholds  of  a  traitor  escheated 
to  the  lord  of  the  manor  of  which  they  were  held  (/) . 
jRents  (k)  also  of  small  amount  are  not  unfrequent  inci-  Rent 
dents  of  the  tenure  of  copyhold  estates.  And  reliefs  (/)  Relief, 
may,  by  special  custom,  be  payable  by  the  heir  {/)i). 
The  other  incidents  of  copyhold  teniu-e  depend  on  the 
customs  of  each  particidar  manor;  for  this  tenure,  as 
we  have  seen  (ii),  escaped  the  destruction  in  which  the 
tenm-es  of  all  freehold  lands  (except  free  and  common 
socage,  and  frankalmoign)  were  involved  by  the  Act  of 
12  Car.  II.  c.  24. 

A  curious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
other  chattel,  under  the  name  of  a  heriot  (o).  Heriots  Heriots. 
were  English  institutions  before  the  Norman  Conquest. 
The  heriot,  properly  so  called,  was  a  tribute  of  war- 
horses,  weapons  and  armour,  varying  in  quantity  ac- 
cording to  the  degree,  which  became  due  to  the  king 
on  the  death  of  an  eorl  or  a  thegn  (p).  Its  origin  is 
traced  to  the  horse  and  arms  with  which  the  German 
jjrincejys  supplied  each  of  his  eo/i/ifc-t,  and  which  reverted 
to  him  on  the  death  of  the  comes  (q) .  When  the  law  of 
feudal   teniu'e   by   military  service  had  grown  up  in 

(i)    Lord    CoyvwaJHii's    casr,     2  (w)  Ante,  p.  1;}3. 

Ventr.  38  ;  1  Watk.  Cop.  340 ;   1  ((/)   1   Scriv.  Cop.  437  et  seq., 

Scriv.  Cop.  .552.  Sid  ed. 

(X)  Ante,  p.  154;  see  note  (o)  (p)  Kemble,   Saxon.s  in  Eng- 

thereto.     Rent  incident  to  copy-  land,  Vol.  I.    p.    178;    Vol.    II. 

hold    tenure    may  be  redeemed  p.    08 ;    1    Stubbs,    Con.st.   Hist, 

under  Btat.  44  &  4.5  Vict.  c.  41,  200,  note,  2nd  ed.     See  Stiibbs, 

8.    4.5;    see  Williams's   Convey-  .Select  Charters,  74,91. 
ancing  Statutes,  217,  218.  (q)  Tacitus,  Germauia,  c.   14  ; 

(/)  Ante,  pp.  22,  n.,  149,    1.52,  see  Maine,  Early  Law  and  Custom, 

154.  pp.   .34G— .'548;    1   Stul.bs,    Const. 

(;«)  1  Scriv.  Cop.  430.  Hist.  24,  2ud  ed. 
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England  after  the  Norman  Conquest,  these  heriots  were 
generally  superseded  by  reliefs  (;•),  and  so  became  ob- 
solete. The  heriots,  which  are  now  connected  with 
copyhold  tenure,  have  a  different  origin.  Before  the 
Norman  Conquest,  it  appears  to  have  been  the  custom 
in  many  places  that  the  freeholder  of  land,  who  took  a 
man  to  work  on  his  demesne  as  his  tenant  in  villenage, 
should  furnish  him  with  oxen,  a  cow,  sheep  and  imple- 
ments of  husbandry,  as  his  farming  outfit.  These  re- 
mained the  property  of  the  freeholder,  and  reverted  to 
him  on  the  tenant's  death  («)  ;  but  were  usually  trans- 
ferred to  the  new  tenant  along  with  the  holding.  As 
time  went  on,  it  became  an  established  custom  that  the 
tenant's  heir  should  succeed  to  his  deceased  ancestor's 
holding,  and  that  the  landlord  should  not  take  into  his 
own  hands  all  the  deceased  tenant's  cattle  and  stock, 
but  should  only  take  the  best  beast  or  some  other 
chattel.  The  chattel,  which  the  lord  was  accustomed 
to  take  for  himself  on  the  death  of  his  tenant  in  villen- 
age, seems  to  have  acquired  the  name  of  heriot,  by 
analogy  to  the  heriot  projierly  so  called  {t).  And  to 
the  taking  of  this  so-called  /leriof,  the  lord's  right  in 
the  tenant's  chattels  was  at  last  restricted  {u).  In  this 
way  the  heriot  became  an  incident  of  tenure  in  vil- 
lenage {x),  and  it  remained  an  incident  of  copyhold 
tenure  {>/).     The  right  of  the  lord  is  now  confined  to 

(r)  1  Stubbs,  Const.  Hist.  §  9G,  Stubbs,   Select   Charters,    p.    74, 

p.  261,  2nd  ed.  ;  Freeman,  Nor-  2nd   ed.  ;    Glanril,  lib.   7,   c.   v; 

man  Conquest,  Vol.  V.  pp.  379,  Bracton,   fo.   60,   86  a  ;  Britten, 

867.  lib.  3,  c.  v,   §  5,  fo.  178  ;  Fleta, 

(«)  See  Eectitudines  Singulanim  lib.  2,  c.  Ivii. 

Persouariim,    Ancient   Laws   and  (x)  See  note  (y)  to  p.  409,  ante. 

Institutes  vi  England,  186  ;  See-  (y)  Sometimes  a  heriot  is  due 

bohm,  English  Village  Commu-  on   the   death   of    a  freeholding 

nity,  132,  138,  .see  also  p.  61.  tenant  of  a  manor,  either  as  rent 

{t)   Kenible,    Saxons   in   Eng-  service,  or  by  virtue  of  an  imme- 

*  Heriot             land.  Vol.    I.   p.    178;    Vol.  II.  laorial  custom.    *  Heriot  service  is 

Bervice.               p.  98.  when  a  heriot  has  been  reserved 

(«)  See  Laws  of  Ciiut,  c.  71  ;  as  an  incident  of  the  tenure  of  an 
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such  a  chattel  as  the  custom  of  the  manor,  grown  into  a 
law,  will  enable  him  to  take  (z).  The  kind  of  chattel 
which  may  be  taken  for  a  heriot  varies  in  diiferent 
manors.  And  in  some  cases  the  heriot  consists  merely 
of  a  money  payment. 

All  kinds  of  estates  in  copyholds,  as  well  as  in  free-  Joint  tenancy 
holds,  may  be  held  in  joint  tenancy  or  in  common  ;  and  j^^qj^_ 
an  illustration  of  the  unity  of  a  joint  tenancy  occurs  in 
the  fact,  that  tlie  admission,  on  the  court  rolls  of  a 
manor,  of  one  joint  tenant,  is  the  admission  of  all  his 
companions  ;  and  on  the  decease  of  any  of  them  the 
survivors  or  survivor,  as  they  take  no  new  estate,  require 
no  new  admittance  {a).  The  jurisdiction  of  the  Court  of 
Chancery  in  enforcing  partitions  between  joint  tenants 
and  tenants  in  common  did  not  formerly  extend  to  copy- 
hold lands  (b).  But  by  the  Copyhold  Act  of  1841  (c) 
this  jurisdiction  was  extended  to  the  partition  of  copy- 
holds as  well  as  freeholds. 

The  rights  of  lords  of  manors  to  fines  and  heriots.  Act  for  com- 
rents,  reliefs  and  customary  services,  together  with  the  certain^mano- 
lord's  interests  in  the  timber  growing  on  copyhold  lands,  rial  rights. 

estate  in  fee  simple  granted  in  free  A.     By  the  custom  of  the  manor 

tenure  before  stat.  ISEdw.  I.  c.  1.  of  South  Ta-wton,  otherwise  Ittou, 

Such  a  reservation   would   seem  in  the  county  of  Devon,  heriots 

to  point  to  the  grant  of  an  estate  are  still  due  from  the  freeholders 

of  freehold  upon  the  enfranchise-  of  the  manor  ;  Bamerell  t.  Pro- 

nient  of  a  holding  in  villenage.  theroe,  10  Q.  B.  20  ;  and  in  Sussex 

When  a  heriot  is  due  from  a  free-  and  bome  parts  of  Surrey  heriots 

holder  by  custom  (called  *heriot  from  freeholders  are  not  unfre-  *  Ilcriot 

cut^tom),   the  fact  also  seems  to  quent.     See  Lord  Zouche  v.  JDul-   custom. 

point  to  a  heriot,   yielded  by  a  hiac,  L.  R.,  10  Ex.  172. 

former  tenant  in  villenage,  which  (c)  2  Watk.  Cop.  129. 

lias  remained  tlie  lord's  customary  («)   1  Watk.  Cop.  272,  277. 

due  after  the  enfranchisement  of  [b)  Jope  v.  Morshcad,   6  Beav. 

the  holding.     See  ante,  pp.  148,  213. 

151,40.5—407,    and  note    {x)   to  (r)  Stat.  4  &  .3  Vict.  c.  3.>,  s.  85. 

p.  407  ;  1  Scriv.  Cop.  437  et  seq.,  See  also  stat.  i:J  &  14  Vict.  c.  CO, 

3nl  cd. ;  Williams  on  Seisin,  .\pj).  s.  30. 

W.  K.r.  !••  1" 
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have  been  found  proLluctive  of  considerable  inconveni- 
ence to  copyhold  tenants,  without  any  sufficient  corre- 
sponding advantage  to  the  lords.  An  Act  of  Parlia- 
ment ((/)  was  accordingly  passed  in  the  year  1841,  by 
which  the  commutation  of  these  rights  and  interests, 
together  with  the  lord's  rights  in  mines  and  minerals,  if 
expressly  agreed  on,  has  been  greatly  facilitated.  The 
machinery  of  the  Act  is,  in  many  respects,  similar  to 
that  by  wliich  the  commutation  of  tithes  was  effected. 
The  rights  and  interests  of  the  lord  are  changed,  by  the 
commutation,  into  a  rent  charge  varying  or  not,  as  may 
be  agreed  on,  with  the  price  of  corn,  together  with  a 
small  fixed  fine  on  death  or  alienation,  in  no  case  ex- 
ceeding the  sum  of  five  shillings  (e).  By  the  same  Act 
Enfranchise-  facilities  Were  also  afforded  for  the  enfranchisement  of 
copyhold  lands,  or  the  conveyance  of  the  freehold  of 
such  lands  from  the  lord  to  the  tenant,  whereby  the 
copyhold  tenure,  with  all  its  incidents,  is  for  ever  de- 
stroyed. The  enfranchisement  of  copyholds  was  autho- 
rized to  be  made,  either  in  consideration  of  money  to  be 
paid  to  the  lord,  or  of  an  annual  rent  charge,  varying 
with  the  price  of  corn,  issuing  out  of  the  lands  enfran- 
chised, or  in  consideration  of  the  conveyance  of  other 
lands  (/).  Provision  was  also  made  for  charging  the 
money,  paid  for  enfranchisement,  on  the  lands  enfran- 
chised, by  way  of  mortgage  {(/).  The  principal  object 
of  these  enactments  was  to  provide  for  the  case  of  the 


{(I)  Stat.    4    &  5  Vict.    o.    35;  31   &    32   Vict.    c.   89;    and  last 

amended  by  stat.  6  &  7  Vict.  c.  23,  continued  by  stat.  47  &  4S  Vict, 

fui-tlicr  amended  and  explained  b}-  c.  53. 

stat.  7  &  8  Vict.  c.  55,  continued  ('-)  Stats.    4   &  5  Vict.  c.   35, 

by  stat.  14  &  15  Vict.  c.  53,  ex-  s.  14  ;  15  ic  16  Vict.  c.  51,  s.  41. 
tendedbystat.  15&16Vict.  c.  51,  (/)  Stats.  4  &  5  Vict.  c.  35, 

amended  by  stat.  21  &  22  Vict.  ss.  5G,  59,  73,  74,  75;  6  &  7  Vict. 

c.  94,  continued  by  stats.  21  &  22  c.  23  ;  7  &  8  Vict.  c.  55,  s.  5. 
Vict.  c.  53;  23  &  24  Vict.  c.  81  :  {(/)  Stats.  4   &  5  Vict.   c.   35, 

25  &  26  Vict.  c.  73,  and  30  &  31  ss.  70,  71,  72 ;  7  «fc  8  Vict.  c.  5-5, 

Vict.  c.   143;    amended  by  stat.  s.  4. 


OF  ESTATES  IX  COPYHOLDS.  43o 

lands  being  in  settlement,  or  vested  in  parties  not 
otherwise  capable  of  at  once  entering  into  a  complete 
arrangement ;  but  no  provision  was  made  for  compul- 
sory enfranchisement.  Subsequently,  however,  Acts  The  Copyhold 
were  passed  to  make  the  enfranchisement  of  copyholds  aud  iS58. 
compulsory  at  the  instance  either  of  the  tenant  or  of 
the  lord  (/O-  If  the  enfranchisement  be  made  at  the  Coinpulsoiy 
mstance  oi  the  tenant,  the  compensation  is  to  be  a  gross  ment. 
sum  of  money,  to  be  paid  at  the  time  of  the  completion 
of  the  enfranchisement,  or  to  be  charged  on  the  land 
by  way  of  mortgage  ;  and  where  the  enfranchisement 
is  effected  at  the  instance  of  the  lord,  the  compensation 
is  to  be  an  annual  rent  charge,  to  be  issuing  out  of  the 
lands  enfranchised ;  subject  to  the  right  of  the  parties, 
with  the  sanction  of  the  commissioners  appointed  under 
the  Act  (now  called  the  Land  Commissioners  (/)  ),  to 
agree  that  the  compensation  shall  be  either  a  gross 
sum  or  a  yearly  rent  charge,  or  a  conveyance  of  land 
to  be  settled  to  the  same  uses  as  the  manor  is  settled  (/.•) . 
It  is  also  provided  that  in  any  enfranchisement  to  be 
hereafter  effected  under  the  before-mentioned  Act,  it 
ehall  not  be  imperative  to  make  the  enfranchisement 
rent  charge  variable  with  the  prices  of  grain ;  but  the 
same  may,  at  the  option  of  the  parties  or  at  the  dis- 
cretion of  the  commissioners,  as  the  case  may  require, 
be  fixed  in  money  or  lie  made  variable  as  aforesaid  (/). 
Enfranchisements  under  these  Acts  are  irrespective  of 
the  validity  of  the  lord's  title  (;y/).  By  the  Copyhold 
Act,  1858,  an  award  of  enfranchisement,  confirmed  by 

(/<)  Stat.   1.3   &   lU  Vict.  (•.  51,  C.  P.  72  ;  Arden  v.  JVilsoi/,  L.  R., 

jimendcd  by  stat.  21  &  22  ^'i<•t.  7  C.  P.  53o. 
c.  94.  (/)  Stat,   lo  &    IG  Vict.  c.  ol, 

(i)  Stat.  4.3  &  IG  Vict.  f..  3S,  8.  s.    41.     See   also   stat.    21    &  22 

48  ;  HOC  WilUamd's  Coiiveyaiicingf  Vict.  c.  94,  b.  11. 
Statutes,  348—3.50.  [m)  Kerr  v.   Taivsoii,   Rolls,  4 

{k)  Stats.  1.5  &  IG  Vict.  c.  '>1,  Jur.,  N.  S.  425;  .V.  C  35  Beav. 

B.  7;  21  &  22  Vict.  c.  94,  h.  21.  301. 
Soo   T.hi'ji'''io(l  V.   f'ii<t''i  L.   R.,  2 

F  I-  :J 
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Heriots. 

Saving  of 
curtesy, 
dower  and. 
freebench, 

and  of  com- 
monable 
rights. 

Mines  and 
minerals. 


Enfranchise- 
ment by 
agi'eement. 


By  tenant  for 
life. 


tlie  commissioners,  has  been  substituted  for  the  deed 
of  enfraueliisemeut  required  by  tlie  Act  of  1852  (n). 
The  Acts  also  provide  for  the  extinguishment  of  heriots 
due  by  custom  from  tenants  of  freeholds  and  customary 
freeholds  (o).  But  the  cmiesy,  dower  or  freebench  of 
persons  married  before  the  enfranchisement  shall  have 
been  completed,  is  expressly  saved  (p)  :  and  all  the 
commonable  rights  of  the  tenant  continue  attached  to 
his  lands,  notwithstanding  the  same  shall  have  become 
freehold  (q) .  And  no  enfranchisement  under  these  Acts 
is  to  affect  the  estate  or  rights  of  any  lord  or  tenant  in 
any  mines  or  minerals  within  or  under  the  lands  enfran- 
chised or  any  other  lands,  unless  with  the  express  con- 
sent in  writing  of  such  lord  or  tenant  (r).  And  nothing 
therein  contained  is  to  interfere  with  any  enfranchise- 
ment which  may  be  made  irrespective  of  the  Acts,  where 
the  parties  competent  to  do  so  shall  agree  on  such 
enfranchisement  (.s) .  Where  all  parties  are  sui  Juris 
and  agree  to  an  enfranchisement,  it  may  at  any  time  be 
made  by  a  simple  conveyance  of  the  fee  simple  from 
the  lord  to  his  tenant  {t) .  And  under  the  Settled  Land 
Act,  1882  (»),  the  tenant  for  life  of  a  manor  may  sell 
and  convey  the  freehold  and  inheritance  of  any  copyhold 
or  customary  land,  parcel  of  the  manor,  either  with  or 
without  the  mines  and  minerals  thereunder,  so  as  to 
effect  an  enfranchisement. 


(w)  Stat.  21  &  22  Vict.  c.  94, 
s.  10. 

(o)  Stat.  21  &  22  Vict.  c.  94, 
8.  7,  repealing  stat.  13  &  16  Vicl. 
c.  51,  s.  27. 

(p)  Stats.  4  &  5  Vict.  c.  35, 
s.  79  ;  15  &  16  Vict.  c.  51,  s.  34. 

(q)  Stats.  4  &  5  Vict.  c.  '3d, 
8.  81 ;  15  &  16  Vict.  c.  51,  s.  45. 

(/•)  Stat.  15  &  16  Vict.  c.  51, 


s.  48.  See  also  stat.  21  &  22 
Vict.  c.  94,  s.  14. 

(*)  Stat.  15  &  IG  Vict.  c.  51, 
s.  55. 

(0  1  Watk.  Cop.  3G2  ;  1  Scriv. 
Cop.  653. 

(u)  Stat.  45  &  46  Vict.  c.  38, 
ss.  3,  20  ;  see  Williams's  Con- 
veyancing Statutes,  295,  296, 
321. 


(     ^37     ) 


CHAPTER  II. 

OF  THE  ALIENATION  OF  COPYHOLDS. 

The  mode  in  which  the  alienation  of  copyholds  is  at 

present  effected,  so  far  at  least  as  relates  to  transactions 

inter  ricos,  still  retains  much  of  the  simplicity,  as  well 

as  the  inconvenience,  of  the  original  method  in  which 

the  alienation  of  these  lands  was  first  allowed  to  take 

place.     The  copyholder  surrenders  the  lands  into  the 

hands  of  his  lord,  who  thereupon  admits  the  alienee. 

For  the  purpose  of  efPecting  these  admissions,  and  of  Customary 

informing  the  lord  of  the  different  events  happening  ^o"^*- 

A\'ithin  his  manor,  as  well  as  for  settling  disputes,  it  was 

formerly  necessary  that  his  Customary  Court,  to  which 

all  the  copyholders  were  suitors,  should  from  time  to 

time  be  held.     At  this  Court,  the  copyholders  present 

were  called  the  homage,  on  account  of  the  ceremony 

of  Jioniage  which  they  were  all  anciently  bound  to  per-  Homage. 

form  to  their  lord  {a).     In  order  to  form  a  Court,  it 

was  formerly  necessary  that  two  copyholders  at  least 

should   be    present  (/v).     But,    in    modern    times,    the  Courts  may 

holding  of  Courts  having  degenerated  into  little  more  -^vithout  the 

than  an  inconvenient  formality,  it  has  been  provided  pi"c«'i"'''  "f 

any  copy- 

by  the  Copyhold  Act  of  1841,  that  Customary  (Jourts  huider: " 
may  be  holden  without  tlie  presence  of  any  copyholder ; 
but  no  proclamation  made  at  any  such  Courts  is  to 
affect  the  title  or  interest  of  any  person  not  present, 
unless  notice  thereof  shall  be  duly  served  on  him  within 
one  month  {c)  :  and  it  is  also  provided,  that  where,  by 

(a)  Ante,  p.  149.  (c)  Stat.  4  &  .5  Vict.  c.  35,  h.  86. 

(//)   1  Scriv.  Cop.  289. 
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Court  rolls 
Steward. 


the  custom  of  any  manor,  the  lord  is  authorized,  with 
the  consent  of  tlie  liomage,  to  grant  any  common  or 
waste  Lands  of  tlie  manor,  the  Court  must  be  duly  sum- 
moned and  liolden  as  before  the  Act  {'/).  No  Court  can 
lawfully  be  held  out  of  the  manor ;  but  by  immemorial 
custom,  Courts  for  .several  manors  may  be  held  together 
within  one  of  them  (r) .  In  order  that  the  transactions 
at  the  Customary  Court  may  be  preserved,  a  book  is 
provided,  in  which  a  correct  accoimt  of  all  the  pro- 
ceedings is  entered  by  a  person  duly  autliorized.  This 
book,  or  a  series  of  them,  forms  the  court  rolls  of  the 
manor.  The  person  who  makes  the  entries  is  the 
steward ;  and  the  court  rolls  are  kept  by  him,  but 
subject  to  the  right  of  the  tenants  to  inspect  them  (/). 
This  officer  also  usually  presides  at  the  Court  of  the 
manor. 


Grants.  Before   adverting   to    alienation    by   sm-render    and 

admittance,  it  will  be  proper  to  mention,  that,  when- 
ever any  lands,  which  have  been  demisable  time  out  of 
mind  by  copy  of  court  roll,  fall  into  the  hands  of  the 
lord,  he  is  at  liberty  to  grant  them  to  be  held  by  copy 
at  his  will,  according  to  the  custom  of  the  manor, 
under  the  usual  services  {{/).  These  grants  may  be 
made  by  the  lord  for  the  time  being,  whatever  be  the 
extent  of  his  interest  (//),  so  only  that  it  be  lawful :  for 
instance,  by  a  tenant  for  a  term  of  life  or  years.  But 
if  the  lord,  instead  of  granting  the  lands  by  copy, 
should  once  make  any  conveyance  of  them  at  the 
common  law,  though  it  were  only  a  lease  for  years,  his 
power  to  grant  by  copy  would  for  ever  be  destroyed  (/). 
The  steward,  or  his  deputy,  if  duly  authorized  so  to 


{d)  Stat.   4    &   5  Vict. 
s.  91. 

(e)   1  Scriv.  Cop.  6. 
(/)  Ibid.  .587.  588. 


35,  iff)  1  Watk.  Cop.  23  ;   1  Scriv. 

Cop.  111. 

(/))  Doc  d.  Royer  v.  Strickland, 
2  Q.  B.  792. 

(/')  1  'Watk.  Cop.  37. 
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do,  may  also  make  grants,  as  well  as  the  lord,  whose 
servant   he  is  (J).     It  was  formerly  doubtful  whether 
the  steward  or  his  deputy  could  make  grants  of  copy- 
holds when  out  of  the  manor  (li).     But  by  the  Copyhold  Grants  may 
Act  of   1841  (/),  it  is  provided  that  the   lord  of  any  out  of  the 
manor,  or  the  steward,  or  deputy  steward,  may  grant  n^anor. 
at  any  time,  and  at  any  place,  either  within  or  out  of 
the  manor,  any  lands  parcel  of  the  manor,  to  be  held  by 
copy  of  court  roll,  or  according  to  the  custom  of  the 
manor,  which   such  lord  shall  for  the  time  being  be 
authorized  and  empowered  to  grant  out  to  be  held  as 
aforesaid  ;  so  that  such  lands  be  granted  for  such  estate, 
and  to  such  person  only,  as  the  lord,  steward,  or  deputy 
shall  be  authorized  or  empowered  to  grant  the  same. 

When  a  copyholder  is  desirous  of  disposing  of   his  Alieuatiou 
lands,  the  usual  method  of  alienation  is  by  surrender  of    " 
the  lands  into  the  hands  of  the  lord  (usually  through 
the  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate  which 
it  may  be  wished  to  bestow.     This  surrender  generally 
takes  place  by  the  symbolical  delivery  of  a  rod,  by  the 
tenant  to  the  steward.     It  may  be  made  either  in  or 
out  of  Court.     If  made  in  Com-t,  it  is  of  course  entered  In  Com-t. 
on  the  court  rolls,  together  with  the  other  proceedings ; 
and  a  copy  of  so  much  of  the  roll  as  relates  to  such 
surrender  is  made  by  the  steward,  signed  by  him,  and 
stamped  like  a  piu'chase  deed ;  it  is  then  given  to  the 
purchaser  as  a  muniment  of  his  title  (;;?).     If  the  sur-  Out  of  Court. 
render  should  be  made  out  of  Court,  a  memorandum  of 
the  transaction,  signed  by  the  parties  and  the  steward, 
is  made,  in  writing,  and  didy  stamped  as  before  (n). 

(J)  1  Watk.  Cop.  29.  court  roil  will  be  found  in  Ap- 

(/.•)  Ibid.  30.  pcndix  (G). 

(1)  Stat.    4    k    o   Vict.    c.    :i5,  (;;)  By   tlie  Stump   A(>t,    1870, 

B.  87.  the  Htanij)  duty  on  a  lucrnorauduni 

'm)  A  fonu  of  hucli  a  coiiy  of  of   a   surrender   if   nuidc  out  of 
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Presentment, 


now  unncccs- 
sarj-. 


Nature  of 
surrenderee's 
right  until 
admittance. 


lu  order  to  give  effect  to  a  surrender  made  out  of 
Court,  it  was  formerly  necessary  that  due  mention,  or 
jircsentmcut,  of  the  transaction,  should  be  made  by  the 
suitors  or  homage  assembled  at  the  next,  or,  by  special 
custom,  at  some  other  subsequent  Court  (o).  And  in 
this  manner  an  entry  of  the  surrender  appeared  on  the 
court  rolls,  the  steward  entering  the  presentment  as  part 
of  the  business  of  the  Court.  But  by  the  Copyhold  Act 
of  1841,  it  is  provided  that  surrenders,  copies  of  which 
may  be  delivered  to  the  lord,  his  steward,  or  deputy 
steward,  shall  be  forthwith  entered  on  the  court  rolls ; 
which  entry  is  to  be  deemed  to  be  an  entry  made  in 
pursuance  of  a  presentment  by  the  homage  (;;).  So 
that  in  this  case,  the  ceremony  of  presentment  is  now 
dispensed  with.  When  the  surrender  has  been  made, 
the  surrenderor  still  continues  tenant  to  the  lord,  until 
the  admittance  of  the  surrenderee.  The  surrenderee 
acquires  by  the  surrender  merely  an  inchoate  right,  to 
be  perfected  by  admittance  ( q) .  This  right  was  formerly 
inalienable  at  law,  even  by  will,  until  rendered  devisable 
by  the  new  statute  for  the  amendment  of  the  laws  with 
respect  to  wills  (r) ;  but,  like  •  a  possibility  in  the  case 
of  freeholds,  it  may  always  be  released,  by  deed,  to  the 
tenant  of  the  lands  (.s). 


Surrender  to         A  Surrender  of  copyholds  might  always  be  made  by  a 

the  use  of  a      mnn  to  the  use  of  his  wife,  for  such  a  surrender  is  not  a 

direct  conveyance,  but  operates  only  through  the  instru- 


Court,  or  on  the  copy  of  court  roll, 
if  made  in  Court,  is  the  same  as 
on  the  sale  or  mortgage  of  a  free- 
hold estate ;  but  if  not  made  on 
a  sale  or  mortgage,  the  duty  is 
10s.  Stat.  33  &•  34  Vict.  c.  97, 
sched.  tit.  Copyhold  and  Cus- 
tomary Estates. 

(o)  1  Watk.  Cop.  79  ;   1  Scriv. 
Cop.  277. 


{p)  Stilt.  4  &  5  Vict.  c.  35,  s.  89. 

{q)  Doc  d.  Tojleld  v.  Tojield,  11 
East,  246 ;  Jiex  v.  Dame  Jane 
St.  John  Mi/dmai/,  5  B.  &  Ad. 
254 ;  Doe  d.  Winder  v.  I^atves, 
7  Ad.  &  E.  195. 

(/•)  7  Will.  IV.  &  1  Vict.  c.  26, 
s.  3. 

(s)  JCite  and  Queinton^s  case,  4 
Rep.  25  a ;  Co.  Litt.  60  a. 
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mentality  of  the  lord  (/).  And  a  valid  surrender  might  at  Surrender  of 
any  time  be  made  of  the  lands  of  a  married  woman,  by  ^^fj^  ° 
her  husband  and  herself ;  she  being  on  such  surrender 
separately  examined,  as  to  her  free  consent,  by  the 
steward  or  his  deputy  (u).  The  Vendor  and  Purchaser 
Act,  1874  (,r),  provides  {//)  that  where  any  copyhold 
hereditament  shall  be  vested  in  a  married  woman,  as  a  Manied 

T  ,        1       /  \      1  Til  'PI       woman  bare 

bare  trustee  (:;),  she  may  surrender  the  same  as  ii  she  trustee. 
were  a  feme  sole.     And  under  the  Married  Women's  Copyholds, 
Property  Act,  1882  (r/),  a  married  woman  may  dispose  ^jfe'ggppa. 
of  copyholds,  which  belong  to  her  as  her  separate  jiro-  rate  property, 
perty  by  virtue  of  that  Act,  in  the  same  manner  as  if 
she  were  a  feme  sole. 

^\Tien  the  sui-render  has  been  made,  the  surrenderee  Admittance. 
has,  at  any  time,  a  right  to  procure  admittance  to  the 
lands  surrendered  to  his  use  ;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  bound  to 
pay  him  the  customary  fine.    This  admittance  is  usually 
taken  immediately  {h)  ;  but,  if  obtained  at  any  future 
time,  it  will  relate  back  to  the  surrender  ;  so  that,  if  the 
surrenderor  should,  subsequently  to  the  surrender,  have 
surrendered  to  any  other  person,  the  admittance  of  the 
former  surrenderee,  even  though  it  should  be  subsequent 
to  the  admittance  of  the  latter,  will  completely  displace 
his  estate  (c).     Formerly  a  steward  was  unable  to  admit  Admittance 
tenants  out  of  a  manor  {d) ;  but,  by  the  Copyhold  Act  ™fd'ouTof  ^ 
of  1841,  the  lord,  his  steward,  or  deputy,  may  admit  at  the  manor. 
any  time,  and  at  any  place,  either  within  or  out  of  the 
manor,  and  without  holding  a  Court ;  and  the  admission 
is  rendered  valid  witliout  any  presentment  of  the  sur- 

(0  Co.  Cop.  8.  35;  Tracts,  p.  79.  pp.  270,  271,  280. 

{u)  1  Watk.  Cop.  6:j.  {b)  See  Appendix  (G). 

(x)  Stat.  37  &  38  Vict.  c.  78.  (c)   1  Watk.  Cop.  103. 

(y)  Sect.  6.  {(l)  Doe  d.  Leach  v.  Whitlakcr, 

(2)  See  ante,  pp.  141,280.  5    B.   &    Ad.   409,    435;    Doc  d. 

(«)  Stat.  45  &  46  Vict.  c.  75,  Gulteridge   v.    Soucrlnj,   7  C.  B., 

BH.   1   (sub-H.   1),  2,   5;  8CC  ante,  N.  S.  599. 
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render,  in  pursuance  of  ^Yllicll  admission  may  have  been 
granted  (r). 


Alienation 
bv  will. 


Presentment 
of  will, 


now  unneccs- 
sarv. 


Tile  alienation  of  copj'liolds  by  will  was  formerly 
effected  in  a  similar  manner  to  alienation  infer  i-ivos. 
It  was  necessary  tliat  the  tenant  who  wished  to  devise 
his  estate  should  first  nialce  a  surrender  of  it  to  the  use 
of  his  will.  Ilis  will  then  formed  part  of  the  surrender, 
and  no  particular  form  of  execution  or  attestation  was 
iiecessary.  The  devisee,  on  the  decease  of  his  testator, 
was,  until  admittance,  in  the  same  position  as  a  sur- 
renderee (/).  By  a  statute  of  Greo.  III.  {(j),  a  devise 
of  copyholds,  without  any  surrender  to  the  use  of  the 
will,  was  rendered  as  valid  as  if  a  surrender  had  been 
made  (//).  The  Act  for  the  amendment  of  the  laws  with 
respect  to  wills  requires  that  wills  of  copyhold  lands 
■  should  be  executed  and  attested  in  the  same  manner  as 
wills  of  freeholds  (i).  But  a  surrender  to  the  use  of  the 
will  is  still  unnecessary  ;  and  a  surrenderee,  or  devisee, 
who  has  not  been  admitted,  is  now  empowered  to  devise 
his  interest  {J).  Formerly,  the  devisee  under  a  will  was 
accustomed,  at  the  next  Customary  Court  held  after  the 
decease  of  his  testator,  to  bring  the  will  into  Court ; 
and  a  presentment  was  then  made  of  the  decease  of  the 
testator,  and  of  so  much  of  his  will  as  related  to  the 
devise,  i^ter  this  presentment  the  devisee  was  ad- 
mitted, according  to  the  tenor  of  the  will.  But  under 
the  Copyhold  Act  of  1841,  the  mere  delivery  to  the 
lord,  or  his  steward,  or  deputy  steward,  of  a  copy  of 
the  will  is  sufficient  to  authorize  its  entry  on  the  court 
rolls,  mthout  the  necessity  of  any  presentment ;  and 

(A)  Doe  d.  Kcthcrvote  v.  liartlc, 
o  B.  k  Aid.  492. 

(0  Stat.  7  Will.  IV.  &  1  Vict. 
c.  26,  ss.  2,  3,  4,  5,  9  ;  see  ante, 
p.  246  ;  Garland  v.  Mead,  L.  R. 
6  Q.  B.  441. 

U)  Sect.  3. 


&   5   Vict. 


35. 


(e)  Stat.    4 
ss.  88,  90. 

(/)  Wabtewright  v.  Elwell,  1 
Mad.  627  ;  F/iillips  v.  FhiUips, 
1  My.  &  K.  649,  664. 

{</)  55  Geo.  III.  c.  192,  12th 
July,  1815. 
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the  lord,  or  liis  steward,  or  deputy  steward,  may  admit 
the  devisee  at  once,  without  holding  any  Court  for  the 
purpose  (A'). 

Sometimes,  on  the  decease   of  a  tenant,  no  person  If  no  person 
came  in  to  be  admitted  as  his  heir  or  devisee.     In  this  tance,  the  lord 
case  the  lord,  after  makino-  due  proclamation  at  three  ^^^  ®^^^® 

°  -^  _  qtfoiisqtre. 

consecutive  Courts  of  the  manor  for  any  person  having 

right  to  the  premises  to  claim  the  same  and  he  admitted 

thereto,  is  entitled  to  seize  the  lands  into  his  own  hands 

quousquc,  as  it  is  called,  that  is,  toifil  some  person  claims 

admittance  (/) ;  and   by   the   special   custom   of   some 

manors,  he    is  entitled   to  seize  the  lands  absolutely. 

But  as  this  right  of  the  lord  might  be  very  jtrejudicial  Provision  in 

to  infants,  married  women,  and  lunatics  or  idiots  entitled  fauts^'maiTied 

to  admittance  to  any  copyhold  lands,    in  consequence  women,  luua- 
P   l^     •      •      T  -T,      ,  •   1  •  .         ,        1  tics  and  idiots, 

01  their  inability  to  appear,  special  provision  has  been 

made  by  Act  of  Parliament  in  their  behalf  (in).     Such 

persons  are  accordingly  authorized  to  appear,  either  in 

person  or  by  their  guardian,  attorne}'  or  committee,  as 

the  ease  may  be  (n) ;  and  in  default  of  such  appearance, 

the  lord  or  his  steward  is  empowered  to  appoint  any  fit 

person  to  be  attorney  for  that  pm-pose  only,  and  by  such 

attorney  to  admit  every  such  infant,  married  woman, 

lunatic  or  idiot,  and  to  impose  the  proper  fine  (o).     If 

the  fine  be  not  paid,  the  lord  may  enter  and  receive 

the  rents  till  it  be  satisfied  out  of  them  (p) ;  and  if  the 

guardian  of  any  infant,  the  husband  of  any  married 

woman,  or  the  committee  of  any  lunatic  or  idiot,  should 

(k)  Stat.   4   &   n   Vict.   c.    3.").           («)  Stats.    11    Goo.    IV.    Sc  1 

83.  88,  89,  90.  Will.  IV.  c.  65,  ss.  3,  1 ;   IG  &  17 

(/)  1  Watk.  Cop.  234  ;   1  Scriv.  Vict.  c.  70,  s.  108. 

Cop.  355;  JJoe  d.  Bovcr  v.  True-           (o)  Stats.    11    Geo.    IV.    &  1 

man,  1  Barn.  &  Adol.  736.  Will.  IV.  c.  65,  s.  5;  16  &  17 

(w)  StatH.    11    Geo.    IV.    &    1  Vict.  c.  70,  ss.  108,  109. 

Will.  IV.   c.   05;   and  16    &    17           {p)  Stats.    11    Geo.    IV.    &  I 

Vict.  c.  70,  H.  108  ct  scq.  Will.  IV.  c.  65,  ss.  0,  7  ;   16  \-  17 

Vict.  0.  70,  8.  110. 
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pay  the  fine,  lie  Avill  bo  entitled  to  a  like  privilege  (q). 
But  no  absolute  forfeiture  of  the  lands  is  to  be  incurred 
by  the  neglect  or  refusal  of  any  infant,  married  ■woman, 
lunatic  or  idiot  to  come  in  and  bo  admitted,  or  for  thoir 
omission,  denial  or  refusal  to  pay  the  fine  imposed  on 
their  admittance  (/•). 

Statute  of  Although  mention  has  been  made  of  surrenders  to  the 

noTapplv  to  ''•^''  0^  ^^^®  surrenderee,  it  must  not,  therefore,  be  supposed 
copyholds.  tliat  tlio  Statute  of  Uses  (.s)  has  any  application  to  copy- 
hold lands.  This  statute  relates  exclusively  to  freeholds. 
The  seisin  or  feudal  possession  of  all  copyhold  land  ever 
remains,  as  we  have  seen  {t) ,'  vested  in  the  lord  of  the 
manor.  Notwithstanding  that  custom  has  given  to  the 
copyholder  the  enjoyment  of  the  lands,  they  still  remain, 
in  contemplation  of  law,  the  lord's  freehold.  The  copy- 
holder cannot,  therefore,  simply  by  means  of  a  surrender 
to  his  -use  from  a  former  copyholder,  be  deemed,  in  the 
words  of  the  Statute  of  Uses,  in  lawful  seisin  for  such  estate 
as  he  has  in  the  use  ;  for  the  estate  of  the  surrenderor  is 
customary  only,  and  the  estate  of  the  surrenderee  cannot, 
consequently,  be  greater.  Custom,  however,  has  now 
rendered  the  title  of  the  copyholder  quite  independent 
of  that  of  his  lord.  When  a  surrender  of  copyholds  is 
made  into  the  hands  of  the  lord  to  the  use  of  any  person, 
the  lord  is  now  merely  an  instrument  for  carrying  the 
intended  alienation  into  effect ;  and  the  title  of  the  lord, 
so  that  he  be  lord  do  facto,  is  quite  immaterial  to  the 
validity  either  of  the  surrender  or  of  the  subsequent 
Trusts.  admittance  of  the  surrenderee  (ii).     But  if  a  surrender 

should  bo  made  by  one  person  to  the  use  of  another, 

{q)  Stats.  11  Geo.  IV.  &  1  Will.  AVels.  832,  842 ;  Dimes  v.  Giroid 

rV.   c.   65,   s.    8  ;   16   &   17  Vict.  Junct'wn  ('anal  Company,  9  Q.  B. 

c.  70,  s.  111.  4G9,  510. 

(r)  Stats.    11    Geo.    IV.    &    1  (.s)  Stat.  27  Hen.  VIII.  c.  10; 

Will.  IV.   c.   65,   8.  9;   16  &  17  ante,  p.  188. 

Vict.  c.  70,  s.   112.     See  Doe  d.  {€)  Ante,  p.  418. 

Ticininff  V.  Muscott,    12  Mee.   &  {u)   1  Watk.  Cop.  74. 
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upon  trust  for  a  third,  the  High  Court  of  Justice  would 
exercise  the  same  jurisdiction  over  the  suiTenderee,  iu 
compelling  him  to  perform  the  trust,  as  it  would  in  the 
case  of  freeholds  vested  in  a  trustee.  And  when  copy-  Settlements. 
hold  lands  form  the  subject  of  settlement,  the  usual  plan 
is  to  surrender  them  to  the  use  of  trustees,  as  joint 
tenants  of  a  customary  estate  in  fee  simple,  upon  such 
trusts  as  will  effect,  in  equity,  the  settlement  intended. 
The  trustees  thus  become  the  legal  copyhold  tenants  of 
the  lord,  and  account  for  the  rents  and  profits  to  the 
persons  beneficially  entitled.  The  equitable  estates  which 
are  thus  created  are  of  a  similar  nature  to  the  equitable 
estates  in  freeholds,  of  which  -ue  have  already  spoken  (.r) ; 
and  a  trust  for  the  separate  use  of  a  married  woman  Separate  use. 
might  be  created  as  well  out  of  copyhold  as  out  of  free- 
hold lands  (i/).  An  equitable  estate  tail  in  copyholds  Equitable 
T_      i  1    1        1       1     •       ii  ••  estate  tail 

may  be  barred  by  deed,  m  the  same  manner  m  every  may  be  barred 

respect  as  if  the  lands  had  been  of  freehold  tenure  (~).  by  deed. 
But  the  deed,  instead  of  being  inroUed  in  the  Court  of 
Chancery  or  the  Supreme  Coui-t  (a),  must  be  entered  on 
the  court  rolls  of  the  manor  (h) .  And  if  there  be  a 
protector,  and  he  consent  to  the  disposition  by  a  distinct 
deed,  such  deed  must  be  executed  by  him  either  on,  or 
any  time  before,  the  day  on  which  the  deed  barring  the 
entail  is  executed  ;  and  the  deed  of  consent  must  also  be 
entered  on  the  court  rolls  (c). 

As  the  owner  of  an  equitable  estate  has,  from  the  Equitable 
nature  of  his  estate,  no  legal  rights  to  the  lands,  he  is  not  ^e  surren- 
himself  a  copyholder.    He  is  not  a  tenant  to  the  lord  :  this  dcrcd. 
position  is  filled  by  his  trustee.     The  trustee,  therefore, 

(z)  Ante,  p.  193  et  seq.  impression,  that  the  entry  must 

(y)  See  ante,  pp.  267,  269.  be    made    within    six    calendar 

{z)  See  ante,  pp.  70,  74  et  seq.  months.     llMtcyicuod  v.    I'orntir, 

(a)  Stat.  3  &  4  Will.  IV.  c.  71,  M.  R..  9  W.  R.  855  ;  30  Beav.  1  ; 

8.  54.     See  ante,  p.  70.  Gihbonn  v.  Snajif,  32  Beav.  130. 
{b)  Sect.  53.     It  has  been  dc-  [c)  Stat.  3  &  4  Will.  I\'.  c  74, 

cided,  contrarj'  to  the  prevalent  «.  53. 
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is  admitted,  and  may  smTender  ;  but  the  cestui  que  trust 

t-aunot  adopt  these  means  of  disposing  of  his  equitable 

Exceptions,      interest  (d).     To  this  general  rule,  however,  there  have 

been  admitted,  for  convenience   sake,  two  exceptions. 

The  first  is  that  of  a  tenant  in   tail  whose  estate  is 

Tenant  of        merely  equitable  :  by  the  Act  for  the  abolition  of  fines 

e^t^to  tail        ^^^  recoveries  {c),  the   tenant  of   a   merely   equitable 

may  bar  estate  tail  is  empowered  to  bar  the   entail,  either  by 

surrender.        <ieed  in  the  manner  above  described,  or  by  surrender  in 

the  same  manner  as  if  his  estate  were  legal  (/).     The 

second  exception  relates  to  married  women,  it  being 

Husband  and  provided  by  the  same  Act  {(/)  that,  whenever  a  husljand 

wife  may  siir-  ^^^^  ^.•£g  Q}^r^\\  surrender  any  copyhold  lands  in  which 

render  wite  s  .  . 

equitable  slie  alone,  Or  she  and  her  husband  in  her  right,  may 
have  any  equitable  estate  or  interest,  the  wife  shall  be 
separately  examined  in  the  same  manner  as  she  would 
have  been,  had  her  estate  or  interest  been  at  law  instead 
of  in  equity  merely  (//)  ;  and  every  such  surrender,  when 
such  examination  shall  be  taken,  shall  be  binding  on 
the  married  woman  and  all  persons  claiming  under  her  ; 
and  all  sm-renders  previously  made  of  lands  similarly 
circumstanced,  where  the  wife  shall  have  been  separately 
examined  by  the  person  taking  the  surrender,  are  thereby 
declared  to  be  good  and  valid.  But  these  methods  of 
conveyance,  though  tolerated  by  the  law,  are  not  in 
accordance  with  principle ;  for  an  equitable  estate  is, 
strictly  speaking,  an  estate  in  the  contemplation  of 
equity  only,  and  has  no  existence  anywhere  else.  As, 
therefore,  an  equitable  estate  tail  in  copyholds  may  pro- 
perly be  barred  by  a  deed  entered  on  the  court  rolls  of 
the  manor,  so  an  equitable  estate  or  interest  in  copyholds 
belonging  to  a  married  woman  was  more  properly  con- 
veyed by  a  deed,  executed  with  her  husband's  concur- 

{(l)  1  Scriv.  Cop.  2G2.  iff)  Stat.  Ski  Will.  IV.  c.  7t, 

(e)  Stat.  3  &  4  Will.  IV.  c.  74,  s.  90. 

s.  50.  {h)  See  ante,  p.  441. 
(/)  ^ee  ante,  p.  427. 
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rence,  and  acknoicledged  by  her  in  the  same  manner  as 
if  the  lands  were  freehold  (/).  And  the  Act  for  the 
abolition  of  fines  and  recoveries,  by  which  this  mode  of 
conveyance  is  authorized,  does  not  require  that  such  a 
deed  should  be  entered  on  the  court  rolls.  If  a  married 
woman's  equitable  estate  in  copyholds  belong  to  her  for 
her  separate  use,  or  as  her  separate  property  under  the 
Married  Women's  Property  Act,  1882,  she  may  dis- 
pose thereof  in  the  same  manner  as  if  she  were  a  feme 
sole  {k). 

Copyhold  estates  admit  of  remainders  analogous  to  Remainders. 
those  which  may  be  created  in  estates  of  freehold  (/). 
And  when  a  siu-render  or  devise  is  made  to  the  use  of 
any  person  for  life,  with  remainders  over,  the  admission 
of  the  tenant  for  life  is  the  admission  of  all  persons 
having  estates  in  remainder,  imless  there  be  in  the 
manor  a  special  custom  to  the  contrary  [m).  A  vested 
estate  in  remainder  is  capable  of  alienation  by  the 
usual  mode  of  surrender  and  admittance.  Contingent  Conting-ent 
remainders  of  copyholds  have  always  had  this  advantage, 
that  they  have  never  been  liable  to  destruction  by  the 
sudden  determination  of  the  particular  estate  on  which 
they  depend.  The  freehold,  vested  in  the  lord,  is  said 
to  be  the  means  of  preserving  such  remainders  until  the 
time  when  the  particular  estate  would  regularly  have 
expired  (//).  In  this  respect  they  resemble  contingent 
remainders  of  equitable  or  trust  estates  of  freeholds,  as 
to  which  we  have  seen,  that  the  legal  seisin,  vested  in  the 

(«■)  Stat.  3  &  4  Will.  IV.  c.  71,  1    Drew,   k  S.   310.     Sec,   liow- 

s.  77.     Sec  autc,  pp.  267,  279.  ever,  as  to  the  reversioner,  Itc;/.  v. 

(/)  See    ante,    pp.    267 — 271,  Ladii  of  the  Manor  of  ])aU\)\<ili(uu, 

280,446.  8Ad.  &E.  858. 

(/)  See  ante,  pp.  209,  311.  («)  Feaiiie,    Cont.  Kcm.    ."519  ; 

(w)  1  Watk.  Cop.  276;  Loc  d.  1  Watk.  Cup.  196;   1  Scriv.  Cop. 

Winder   v.    LaircH,   7    Ad.    &   E.  4  77;    /W.</y/;// v.  r/;r//,  ."iO  Beav. 

195  ;  SmUh  v.  Ohmcock,  4  C.  B.,  .352. 
N.  S.  357  ;  Jitnidjielil  v.  nn„ilfi<ld, 
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trustees,  preserves  the  remainders  from  destruction  (o)  ; 
Lut  if  the  contingent  remainder  be  not  ready  to  come 
into  possession  the  moment  the  particular  estate  would 
naturally  and  regularly  have  expired,  such  contingent 
remainder  will  fail  altogether  (p) .  To  this  rule,  however, 
Act  to  amend,  an  exception  has  now  been  made  by  the  Act  to  amend  the 
law  as  to  contingent  remainders  (q),  which  extends  to 
hereditaments  of  any  tenure  ;  although  it  affects  only 
such  a  contingent  remainder  as  would  have  been  valid 
as  a  springing  or  shifting  use,  or  executory  devise  or 
other  limitation,  had  it  not  had  a  sufficient  estate  to 
support  it  as  a  contingent  remainder. 


Executory- 
devises. 


Executory  devises  of  copyholds,  similar  in  all  respects 
to  executory  devises  of  freeholds,  have  long  been  per- 
mitted (y).  And  directions  to  executors  to  sell  the 
copyhold  lands  of  their  testator  (which  directions,  we 
have  seen  (.s),  give  rise  to  executory  interests)  are  still 
in  common  use  ;  for,  when  such  a  direction  is  given, 
the  executors,  taking  only  a  power  and  no  estate,  have 
no  occasion  to  be  admitted  ;  and  if  they  can  sell  before 
the  lord  has  had  time  to  hold  his  three  Customary 
Courts  for  making  proclamation  in  order  to  seize  the 
land  quousque  {f),  the  purchaser  from  them  will  alone 
require  admittance  by  virtue  of  his  executory  estate 
which  arose  on  the  sale.  By  this  means  the  expense 
of  only  one  admittance  is  inciuTed ;  whereas,  had  the 
lands  been  devised  to  the  executors  in  trust  to  sell,  they 
must  first  have  been  admitted  under  the  will,  and  then 
have  suiTcndered  to  the  purchaser,  who  again  must  have 
been  admitted  under  their  surrender.  And  in  a  recent 
case,  where  a  testator  devised  copyholds  to  such  uses  as 


(o)  Ante,  p.  334. 

{p)  Gilb.  Ten.  266 ;  Feame, 
Cont.  Rem.  320. 

(q)  Stat.  40  &  41  Vict.  c.  33, 
ante,  pp.  320,  321,  366,  371. 

(>■)  1  AVatk  Cop.  210. 


(«)  Ante,  p.  362.  The  stat.  21 
Hen.  VIII.  c.  4  applies  to  copy- 
holds ;  Feppercorn  v.  Wayman,  5 
De  Gex  &  S.  230  ;  ante,  p.  363. 

{t)  See  ante,  p.  443. 
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his  trustees  ^lioukl  appoint,  and  subject  thereto  to  the 
use  of  his  trustees,  their  heirs  and  assigns  for  ever,  with 
a  direction  that  they  should  sell  his  copyholds,  it  was 
decided  that  the  trustees  could  make  a  good  title  without 
being  admitted,  even  although  the  lord  had  in  the  mean- 
time seized  the  land  qiiousqiie  for  want  of  a  tenant  (ii). 
But  it  has  recently  been  decided  that  the  lord  of  a  Lord  not 
manor  is  not  bound  to  accept  a  surrender  of  copyholds  accept  a  siir- 
inter  vivos,  to  such  uses  as  the  surrenderee  shall  appoint,  render  inter 
and,  in  default  of  appointment,  to  the  use  of  the  sur-  ing  uses, 
renderee,  his  heirs  and  assigns  (.r).     This  decision  is  in 
accordance  with  the  old  rule,  which  construed  surrenders 
of  copyholds  in  the  same  manner  as  a  conveyance  of 
freeholds  infer  vivos  at  common  law  (//).     If,  however, 
the  lord  should  accept  such  a  surrender,  he  will  be 
bound  by  it,  and  must  admit  the  appointee  under  the 
power  of  appointment,  in  case  such  power  should  bo 
exercised  (::). 

With  regard  to  the  Interest  possessed  by  husband  Husband  and 
and  wife  in  each  other's  copyhold  lands,  the  husband  ,,  ^■.  , 

1     -1       •  p    1  =  T  »     1  Married 

was  entitled  to  the  whole  income  oi  his  wiie  s  land  Women's 
during  her  coverture,  unless  the  land  were  settled  on  ^™p"'*^^'  '^^^' 
trust  for  her  separate  use  {a) .    But  the  Married  Women's 
Property  Act,  IbTO  (b),  provided  (c),  as  we  have  seen  {d), 
that  when  any  copyhold  or  customary  property  should 
descend  upon  any  woman  married  after  tlie  passing  of 

(u)  Glass  V.  Itichardson,  9  Hare,  Maiwr  of  Oundlc,  1  Ad.  &  E.  283  ; 

698 ;  2  De  Gex,  M.   &  G.  G58 ;  Boddington  v.  Aberiiethy,  5  B.  & 

and  see  The  Qiwen  v.  Corhett,  1  E.  C.  776 ;  9  Dow.  &  E,y.  626  ;   1 

&  B.  836  ;   The  Queen  v.  Wihon,  3  Scriv.  Cop.  226,    229  ;    Eddleston 

Best  &  Smith,  201.  v.  CoUins,  3  Do  Gex,  M.  &  G.  1. 

(x)  Flack   V.    Tlie  Master,   Fd-  [a]   1  Watk.  Cop.  273,  335,  Itli 

lows  and  Scholars  of  Downing  Col-  ed.     Sec  ante,  pp.  266—268. 

lege,  C.  P.,  17  Jur.  607  ;   13  C.  B.  (i)  Stat.  33  &   Zi  Vict.  c.  93, 

945.  passed  9th  Aug.  1870. 

(y)   1  Watk.  Cop.    108,  110;    1  {c)  Sect.  8. 

Scriv.  Cop.  178.  ('/)  Ante,  p.  270. 

{z)    Thr  King  v.   The  Lord  of  (hr 

w.K.r.  f'  <' 
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"Wife's  sepa- 
rate property 


Curtesy. 


Freebench. 


Manor  of 
Cheltenham 
is  an  ex- 
ception. 


that  Act,  as  heiress  or  co-heiress  of  an  intestate,  the 
rents  and  profits  of  such  property  should,  subject  and 
without  prejudice  to  the  trusts  of  any  settlement  affect- 
ing the  same,  belong  to  such  woman  for  her  separate 
use.  And  under  the  Manied  Women's  l*roperty  Act, 
1882,  a  married  woman  is  entitled  to  have  and  to  hold 
any  copyhold  land,  which  belongs  to  her  as  her  se})arate 
property  under  that  Act,  and  the  rents  and  profits 
thereof,  in  the  same  manner  as  if  she  were  a  feme 
sole  {e).  A  special  custom  appears  to  be  necessary  to 
entitle  a  husband  to  be  tenant  by  curtesy  of  his  wife's 
copyholds  (./').  A  special  custom  also  is  required  to 
entitle  the  wife  to  any  interest  in  the  lands  of  her  hus- 
band after  his  decease.  Where  such  custom  exists,  the 
wife's  interest  is  termed  her  freebench ;  and  it  generally 
consists  of  a  life  interest  in  one  divided  third  part  of 
the  lands,  or  sometimes  of  a  life  interest  in  the  en- 
tirety {(/)  ;  and,  like  dower  under  the  old  law,  freebench 
is  paramount  to  the  husband's  debts  (//).  Freebench, 
however,  usually  differs  from  the  ancient  right  of  dower 
in  this  important  particular,  that  whereas  the  widow 
was  entitled  to  dower  of  all  freehold  lands  of  which  her 
husband  was  solely  seised  at  any  time  during  the  cover- 
ture (/),  the  right  to  freebench  does  not  usually  attach 
until  the  actual  decease  of  the  husband  {h),  and  it  may 
be  defeated  by  a  devise  of  the  lands  by  the  will  of  the 
husband  (/).  Freebench,  therefore,  is  in  general  no 
impediment  to  the  free  alienation  by  the  husband  of 
his  copyhold  lands,  without  his  wife's  concmTence.  To 
this  rule  the  important  manor  of  Cheltenham  forms  an 
exception ;  for,  by  the  custom  of  this  manor,  as  settled 
by  Act  of  Parliament,  the  freebench  of  Avidows  attaches, 


{c)  See  ante,  pp.  270—272. 
(/)  2  Watk.  Cop.  71.     See  as 
to  freeholds,  ante,  pp.  274—277. 
{^g)  1  Scriv.  Cop.  89. 
(/()  Spyer  \.   Hi/ntt,  20   Beav. 


C21. 

(0  Ante,  p.  282. 

\k)  2  Watk.  Cop.  73. 

(/)  Laceii  V.  IIUI,  M.  R.,  L.  R., 
19  El.  346. 
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like  the  ancient  right  of  dower  out  of  freeholds,  on  all 
the  copyhold  lands  of  inheritance  of  which  their  hus- 
bands were  tenants  at  anytime  during  the  covertm-e  (;«). 
The  Act  for  the  amendment  of  the  law  relating  to  Dower  Act. 
dower  (»)  does  not  extend  to  freebench  (o). 

{in)  Doe  d.  RuhJrU  v.  GicinmU,       ante,  p.  28-5. 
1  Q.  B.  682.  (o)  8mith  v.  Adams,   18  Boav. 

(«)  Stat.  3  ..V:  4  Will.  IV.  c.  lOo ;       499  ;  5  De  Gex,  M.  &  G.  712. 
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PART    IV. 


OF  PEKSONAL  INTEllESTS  IN  REAL  ESTATE. 


Tenn  of 
years. 


Mortgage 
debt. 


The  subjects  which  have  hitherto  occupied  our  atten- 
tion derive  a  great  interest  from  the  antiquity  of  their 
origin.     AVe  have  seen  that  the  difference  between  free- 
hold and  copyhold  tenure  has  arisen  from  the  distinction 
■which  prevailed,  in  ancient  times,  between  free  tenure 
and  tenure  in  villenage  [a)  ;  and  that  estates  of  free- 
hold in  lands  and  tenements  owe  their  origin  to  the 
ancient  feudal  system  {b).     The  law  of  real  property, 
in  which  term  both  freehold  and  cojiyhold  interests  are 
included,  is  full  of  rules  and  principles  to  be  explained 
only  by  a  reference  to  antiquity;  and  many  of  those 
rules  and  principles  were,  it  must  be  confessed,  much 
more  reasonable  and  useful  when  they  were  first  insti- 
tuted than  they  are  at  present.     The  subjects,  however, 
on  which  we  are  now  about  to  be  engaged,  possess  little 
of  the  interest  w^hich  arises  from  antiquity ;  although 
their  present  value  and  importance  are  unquestionably 
great.     The  principal   interests   of   a   personal  nature 
derived  from  landed  property,  are  a  term  of  years  and 
a  mortgage  debt.     The  origin  and  reason  of  the  personal 
nature  of  a  term  of  years  in  land  have  been  already 
attempted  to  be  explained  (r) ;  and  at  the  present  day, 
leasehold  interests  in   land,  in   which   amongst   other 
things  all  building  leases  are  included,  form  a  subject 
sufficiently  important  to  require  a  separate  considera- 
tion.    The  personal  nature  of  a  mortgage  debt  was  not 
clearly  established  till  long  after  a  term  of  years  was 


(rt)  Ante,  pp.  28,  1 15. 
{b)  Ante,  p.  21. 


(e)   Ante,  p.  9,  and  note  (r)  to 
p.  U. 
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considered  as  a  chattel  (d).  But  it  is  now  settled  that 
every  mortgage,  whether  with  or  without  a  bond  or 
covenant  for  the  repayment  of  the  money,  forms  part 
cf  the  personal  estate  of  the  lender  or  mortgagee  (e). 
And  when  it  is  known  that  the  larger  proportion  of 
the  lands  in  this  kingdom  is  at  present  in  mortgage, 
a  fact  generally  allowed,  it  is  evident  that  a  chapter 
devoted  to  mortgages  cannot  be  superfluous. 

(d)   Thornborough   v.   Balicr,    1       Swanst.  636. 
Cha.   Ca.    283;    3   Swanst.    628,  {e)  Co.  Litt.  208  a,  n.  (1). 

anno    1675 ;     Tabor  v.    Tabor,    3 
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CIIArTER  I. 


OF  A  TERM  OF  YEARS. 


Two  kinds  of 
terms  of 
years. 


At  the  present  day,  one  of  tlio  most  important  kinds 
of  chattel  or  personal  interests  in  hmded  property  is 
a  term  of  years,  by  which  is  understood,  not  the  time 
merely  for  which  a  lease  is  granted,  hut  also  the  interest 
acquired  by  the  lessee.  Terms  of  years  may  practically 
be  considered  as  of  two  kinds  ;  first,  those  Avhich  are 
created  by  ordinary  leases,  which  are  subject  to  a  yearly 
rent,  wliich  seldom  exceed  ninety-nine  years,  and  in 
respect  of  which  so  large  a  number  of  the  occupiers  of 
lands  and  houses  are  entitled  to  their  occupation ;  and 
secondh",  those  which  are  created  by  settlements,  wills, 
or  mortgage  deeds,  in  respect  of  which  no  rent  is  usually 
reserved,  which  are  frequently  for  one  thousand  years  or 
more,  which  are  often  vested  in  trustees,  and  the  object 
of  which  is  usually  to  secure  the  payment  of  money  by 
the  owner  of  the  land.  But  although  terms  of  years  of 
different  lengths  are  thus  created  for  different  purposes, 
it  must  not,  therefore,  be  supposed  that  a  long  term  of 
years  is  an  interest  of  a  different  nature  fi'om  a  short 
one.  On  the  contrary,  all  terms  of  years  of  whatever 
length  possess  precisely  the  same  attributes  in  the  eye 
of  the  law. 


A  tenancy  at 
As-iU. 


The  consideration  of  terms  of  the  former  kind,  or 
those  created  by  ordinary  leases,  may  conveniently  be 
preceded  by  a  short  notice  of  a  tenancy  at  will,  and 
a  tenancy  by  sufferance.     A  tenancy  at  will  may  be 
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created  by  parol  (a),  or  b}"  deed ;  it  arises  wben  a  person 
lets  land  to  another,  to  liold  at  the  will  of  the  lessor  or 
person  letting  [l>).  The  lessee,  or  person  taking  the 
lands,  is  called  a  tenant  at  will ;  and,  as  he  may  be 
turned  out  when  his  landlord  pleases,  so  he  may  leave 
when  he  likes.  A  tenant  at  will  is  not  answerable  for 
mere  permissive  waste  (c).  He  is  allowed,  if  turned 
out  by  his  landlord,  to  reap  what  he  has  sown,  or,  as  it 
is  legally  expressed,  to  take  the  emblements  (d).  But  Emblements. 
as  this  kind  of  letting  is  very  inconvenient  to  both 
parties,  it  is  scarcely  ever  adopted ;  and,  in  construc- 
tion of  law,  a  lease  at  an  annual  rent,  made  generally 
without  expressly  stating  it  to  be  at  will  (e),  and  with- 
out Kmiting  any  certain  period,  is  not  a  lease  at  will, 
but  a  lease  from  year  to  year  (/),  of  which  we  shall 
presently  speak.  When  property  is  vested  in  trustees,  Cestui  que 
the  cestui  que  trust  is,  as  we  have  seen  {g) ,  absolutely  at^-^^iif '^''^^* 
entitled  to  such  property  in  equity.  But  as  the  Courts 
of  law  did  not  recognize  trusts,  they  considered  the 
cestui  que  trust,  when  in  possession,  to  be  merely  the 
tenant  at  will  of  his  trustees  {//)  ;  and  as  the  distinction 
between  law  and  equity  has  not  been  abolished  by  the 
Judicature  Acts,  a  cestui  que  trust,  whilst  in  possession, 
is  stni  a  tenant  at  will  at  law,  although  absolutely 
entitled  in  equity.  A  tenancy  by  sufferance  is  when  Teuaucy  by 
a  person,  who  has  originally  come  into  possession  by  s"^'^'^"^"*^^- 

(a)  Stat.  29  Car.  II.  c.  3,  s.  1.  stat.  46  &  47  Vict.  c.  61,  s.  62. 

(/>)  Litt.  8.68;  2  Black.  Com.  {e)  Doe  d.  Bastow   v.    Cox,    1 1 

145.  Q-  B.  122;  Doe  A..  Dixie  v.  Denies, 

{(■)  I[arnelt  v.  Jfaitland,  15  Meo.  7  Exch.  Rep.  89. 
ic  WeLs.  257.  (/)  Jii;//'t  d.  Flower  v.  Darin,  1 

{(l)  Litt.   8.  68;  see  Grims  v.  T.  Rep.  159,  163. 
7/ t-W,  5  B.  &  Adol.  105.  A  tenant  (y)  Ante,    pp.     192,    193,    and 

at  will  might  be  entitled  to  com-  note  (/y). 

pensation  for  improvement.s  imdcr  (/<)    Earl    of    Tomjret    v.    Lord 

the  Agricultural  Holdings  (Eng-  Wimhor,    2  Vca.   sen.    472,  481. 

laud)   Act,    1875   (stat.   38  &  39  Sec    Mclliug  v.   Lml;,    16    C.   B. 

Vict.  c.  f'2),  amendc-d  by  stat.  39  652. 
&  40  Vict.  c.  74,  and  repealed  by 
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a  lawful  title,  liolds  such  possession  after  his  title  has 
determined. 

Lease  from  A  lease  from  year  to  year  is  a  method  of  letting  very 

3  eai  0  yeai .  j^Q^j^j^^^Q^^y  adopted :  in  most  cases  it  is  much  more 
advantageous  to  both  landlord  and  tena,nt  than  a  lease 
at  Avill.  The  advantage  consists  in  this,  that  both  land- 
lord and  tenant  are  entitled  to  notice  before  the  tenancy 
can  be  determined  by  the  other  of  them(/).  By  the 
common  law,  this  notice  must  be  given  at  least  half 
a  year  before  the  expiration  of  the  current  year  of  the 
tenancy  (./)  ;  for  the  tenancy  cannot  be  determined  by 
one  only  of  the  parties,  except  at  the  end  of  any  number 
of  whole  years  from  the  time  it  began.  So  that,  if  the 
tenant  enter  on  any  quarter  day,  he  can  quit  only  on 
the  same  quarter  day  :  when  once  in  possession,  he  has 
a  right  to  remain  for  a  year ;  and  if  no  notice  to  quit  be 
given  for  half  a  year  after  he  has  had  possession,  he  will 
have  a  right  to  remain  two  whole  years  from  the  time 
Agricultural  he  Came  in ;  and  so  on  from  year  to  year.  But  in 
(England)  the  caso  of  a  tenancy  from  year  to  year  of  a  holding. 
Act,  1883.  ^Q  which  the  Agricultural  Holdings  (England)  Act, 
1883  (/»•),  applies,  a  year's  notice,  expiring  with  a  year 
of  tenancy,  is  now  required,  in  order  to  determine  the 
tenancy,  by  the  33rd  section  of  the  Act ;  unless  the 
landlord  and  tenant  of  the  holding  by  writing  under 
their  hands  agree  that  this  section  shall  not  apply ;  in 
which  case  a  half  year's  notice  will  be  sufficient.  This 
section,  however,  does  not  extend  to  a  case  where  the 
tenant  is  adjudged  bankrupt,  or  has  filed  a  petition  for 
a  composition  or  arrangement   with   his   creditors  (/). 

(i)  As  to  the  effect  of  an  as-  1  T.  Kep.  159,  163  ;  and  see  Doe 

signment  of    his  interest    by   a  d.   Lord  Bradford  v.    Watkins,   7 

tenant    from   year  to  year,    see  East,  551. 

AUcoclc  V.  Moorhoiisc,  9  Q.  B.  D.  (/■)  Stat.  46  &  47  Vict.  c.  61. 

366.  (0  The  Agricultural  Holdings 

{j)  Eljht  d.  Flower  v.  Darby,  (England)  Act,  1875,  repealed  by 
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Under  the  same  Act  {in),  a  landlord  may  give  a  tenant 
from  year  to  year  notice  to  quit  part  only  of  his  holding 
if  the  notice  be  given  with  a  view  to  tlie  use  of  the  land 
for  any  of  the  improvements  specified  in  the  Act,  and  it 
be  so  stated  in  the  notice ;  the  tenant  having  the  option, 
by  counter  notice  in  writing  within  twenty-eight  days, 
to  accept  the  same  as  notice  to  quit  the  entire  holding. 
This  Act  does  not  apply  to  any  holding  which  is  not 
either  wholly  agricultural  or  wholly  pastoral,  or  in  part 
agricultural  and  as  to  the  residue  pastoral,  or  in  M'hole 
or  in  part  cultivated  as  a  market  garden ;  or  to  any 
holding  let  to  the  tenant  during  his  continuance  in  any 
office,  appointment,  or  employment  held  under  the  land- 
lord (;?).  A  lease  from  year  to  year  can  be  made  by 
parol  or  w'ord  of  mouth  (o),  if  the  rent  reserved  amount 
to  two-thirds  at  least  of  the  full  improved  value  of  the 
lands ;  for  if  the  rent  reserved  do  not  amount  to  so 
much,  the  Statute  of  Frauds  declares  that  such  parol 
lease  shall  have  the  force  and  effect  of  a  lease  at  will 
only  (p) .  A  lease  from  year  to  year,  reserving  a  less 
amount  of  rent,  must  be  made  by  deed  {q).  The  best 
way  to  create  this  kind  of  tenancy  is  to  let  the  lands  to 
hold  "  from  year  to  year  "  simply,  for  much  litigation 
has  arisen  from  the  use  of  more  circuitous  methods  of 
saying  the  same  thing  (>•). 

A  lease  for  a  fixed  number  of  years  may,  by  the  Lease  for  a 

the  Act  of  1883,  coutained  similar  c.  92,  s.  58. 

provisions  ;  see  stat.  38  &  39  Vict.  (o)  Zeffi/  v.  ffackett,  Bac.  Abr. 

c.  92,  88.  51,  54 — 58.  tit.   Leases  (L.   3)  ;    <S'.    ('.   nom. 

{>»)  Stat.  46  &  47  Vict.  c.  Gl,  L^ff//  v.  Strudicick,  2  Salk.  111. 
8.  41.   The  Act  of  1875  contained  (p)  29  Car.  II.  c.  3,  ss.  1,  2. 

similar  provisions ;  see  stat.  38  &  («/)  Stat.   8  &  9  Vict.    c.    lOG, 

39  Vict.  c.  92,  88.  52,  54—58.  s.  3. 

(;/)  Stat.  40  &  47  Vict.  c.  Gl,  (;•)  See   Bac.    Abr.  tit.  Leases 

s.  54.     The  Act  of  1875  applied  and  Terms  for  Years  (L.  3)  ;  Doe 

to  agricultural  and  pastoral  hold-  d.    Clarke  v.   Stiiaridffr,   7   Q.  B. 

ings  of  two  acres  and  upwards  in  957. 
extent ;    see  stat.  38  &  39  Vict. 
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number  of 
years. 


Leases  in 
writing  now 
roqiiitecl  to  be 
by  deed. 


No  formal 
words  re- 
quired to 
make  a  lease. 


Statute  of  Frauds,  bo  made  Ly  parol,  if  the  term  do 
not  exceed  three  years  from  the  making  thereof,  and 
if  the  rent  reserved  amoimt  to  two-thirds,  at  least,  of 
the  full  improved  value  of  the  land(.s).  Leases  for  a 
longer  term  of  years,  or  at  a  lower  rent,  were  required, 
by  the  Statute  of  Frauds  (/),  to  be  put  into  writing 
and  signed  by  the  parties  making  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  writing.  But 
a  lease  of  a  separate  incorporeal  hereditament  was 
always  required  to  be  made  by  deed  (»).  And  the  Act 
to  amend  the  law  of  real  property  now  provides  that 
a  lease,  required  by  law  to  be  in  writing,  of  any  tene- 
ments or  hereditaments  shall  be  void  (tt  hue,  unless 
made  by  deed(.r).  But  such  a  lease,  although  void 
as  a  lease  for  want  of  its  being  by  deed,  may  be  good 
as  an  agreement  to  grant  a  lease,  ut  res  ij/agis  ralcat 
quani  pcrcaf  {//).  It  does  not  require  any  formal  words 
to  make  a  lease  for  years.  The  words  commonly  em- 
ployed are  *' demise,  lease,  and  to  farm  let;"  but  any 
words  indicating  an  intention  to  give  possession  of 
the  lands  for  a  determinate  time  will  be  sufficient  (;:). 
Accordingly,  it  sometimes  happened,  previously  to  the 
Act,  that  what  was  meant  by  the  parties  merely  as  an 
agreement  to  execute  a  lease,  was  in  law  construed  as 
itself  an  actual  lease  ;  and  very  many  law  suits  arose 
out  of  the  question,  whether  the  effect  of  a  memorandum 
was  in  law  an  actual  lease,  or  merely  an  agreement  to 


(a)  29  Car.  II.  c.  3,  s.  2 ;  Lord 
Bolton  V.  Tomlbt,  5  A.  &  E.  856. 

[t)  29  Car.  II.  c.  3,  s.  1. 

(?<)  Bird  V.  Higginson,  2  Adol. 
&  Ell.  69G  ;  6  Adol.  &  EU.  824  ; 
iS'.  C.  4  Nev.  &  Man.  505.  See 
ante,  p.  288. 

[x)  Stat.  8  &  9  Vict.  c.  106, 
8.  3,  repealing  stat.,  7  &  8  Vict, 
c.  76,  s.  4,  to  the  same  effect. 

(//)  Parker  V.  Taswcll,  V.-C.  S., 
4  Jur.,  N.  S.  183,  affinncd  2  De 


Gex  &  Jones,  559  ;  Bond  v.  Eos- 
ling,  Q.  B.,  8  Jur.,  N.  S.  78  ;  I 
Best  &  Smith,  371  ;  Tidy  v.  Mol- 
hlt,  16  C.  B.,N.  S.  298;  Rollason 
V.  Leon,  Exch.,  17  Jm-.,  N.  S. 
608  ;  7  H.  &  N.  73,  overruling 
the  case  of  Strafton  v.  Fdlitt,  16 
C.  B.  420. 

[z)  Bac.  Abr.  tit.  Leases  and 
Terms  for  Years  (K)  ;  Curling  v. 
mih,  6  Man.  &  Gran.  173. 
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make  one.  Thus,  a  mere  memorandum  in  writing  tliat 
A.  agreed  to  let,  and  B.  agreed  to  take,  a  house  or 
farm  for  so  many  years,  at  such  a  rent,  was,  if  signed 
Ly  the  parties,  as  much  a  lease  as  if  the  most  formal 
words  had  been  emploj'ed  (a).  By  such  a  memorandum 
a  term  of  years  was  created  in  the  premises,  and  was 
vested  in  the  lessee,  immediately  on  his  entry,  instead 
of  the  lessee  acquiring,  as  at  present,  merely  a  right  to 
have  a  lease  granted  to  him  in  accordance  with  the  agree- 
ment (h). 


(«)  Foole  V.  Beiitley,  12  East, 
168  ;  Doe  d.  Walker  v.  Groves,  15 
East,  244  ;  Doc  d.  Pearson  v.  Eles, 
8  Bing.    178;    S.    C.   1   Moo.  & 


Scott,  259  ;  Warnuoi  v.  FaitlifnU, 
5  Barn.  &  Adol.  1042  ;  Pcarcc  v, 
Cheshjn,  4  Adol.  &  Ellis,  225. 


[h)  By  the  Stamp  Act,    1870,   leases,   with  some  exceptions,    are 
subject  to  an  ad  valorem  duty  on  the  rent  reserved  as  follows : — 


Where  the  yearly  rent  .shaU  not  ex- 
ceed £5 
Shall  exceed  £5  and  not  exceed  £10 


10 
15 
20 
25 

50 


15 

20 


50 


100 


If  the  term 

sein 

T 

If  the  term 

detinite 

If  the  term 

does  not 

exceed 

,35 

beinff 

exceed  35 

Years, 

but 

dctinite 

Years  or  is 

does  not 

ex 

ceeds  100 

indetiuite. 

exceed  100 

Years. 

Years. 

s. 

d. 

£ 

s. 

d. 

£ 

.V.      d. 

0 

6 

0 

3 

0 

0 

6     0 

1 

0 

0 

6 

0 

0 

12     0 

1 

G 

0 

9 

0 

0 

18     0 

2 

0 

0 

12 

0 

1 

4     0 

2 

u 

0 

15 

0 

1 

10     0 

5 

0 

1 

10 

0 

3 

0     0 

7 

6 

2 

5 

0 

4 

10     0 

10 

0 

3 

0 

0 

G 

0     0 

5 

0 

1 

10 

0 

3 

0     0 

And  where  the  same  shall  exceed 
£100,  then  for  every  £50,  and  also 
for  any  fractional  part  of  £50 

And  any  premium  which  may  be  paid  for  the  lease  is  also  charged 
■with  the  same  ad  valorem  duty  as  on  a  conveyance  upon  the  sale  of 
lands  for  the  same  consideration.  The  counterpart  bears  a  duty  of 
five  .shiUings,  unless  the  duty  im  the  lease  is  less  than  five  shillings, 
in  which  case  the  counteri)art  bears  the  same  duty  as  tlie  lease  ;  and 
if  not  executed  by  the  lessor,  it  docs  not  require  any  stamp  denoting 
tliat  the  ijroper  duty  has  been  paid  on  the  original.  Agreements  fur 
leases  for  any  term  not  exceeding  thirty-five  years  are  subject  to  tho 
same  duty  as  leases.  Leases  of  fm-nishcd  houses  for  any  teiiu  less 
than  a  year,  wliere  the  rent  for  such  term  exceeds  25/.,  are  subject  to 
a  duty  of  half-a-''ro\va.     And  any  lease  of  a  tenement  or  part  thereof 
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A  lease  may- 
be made  for 
any  number 
of  years. 

There  must 
be  a  period 
fixed  for  the 
endinj;. 


A  term  may 
be  made  to 
commence  at 
a  future  time. 


There  is  no  limit  to  the  number  of  years  for  which 
a  lease  may  be  granted  ;  a  lease  may  be  made  for  99, 
100,  1,000,  or  any  other  number  of  years;  the  only 
requisite  on  this  point  is,  that  there  be  a  definite  period 
of  time  fixed  in  the  lease,  at  which  the  term  granted 
must  end  (c) ;  and  it  is  this  fixed  period  of  ending 
which  distinguishes  a  fcnn  from  an  estate  of  freehold. 
Thus,  a  lease  to  A.  for  his  life  is  a  conveyance  of  an 
estate  of  freehold,  and  must  be  carried  into  effect  by 
the  proper  method  for  conveying  the  legal  seisin  ;  but 
a  lease  to  A.  for  ninety-nine  years,  if  he  shall  so  long 
live,  gives  him  only  a  term  of  years,  on  account  of  the 
absolute  certainty  of  the  determination  of  the  interest 
granted,  at  a  given  time  fi.rcd  in  the  lease.  Besides  the 
fixed  time  for  the  term  to  end,  there  must  also  be  a 
time  fixed  from  which  the  term  is  to  begin  ;  and  this 
time  may,  if  the  parties  please,  be  at  a  future  period  {d). 
Thus,  a  lease  may  be  made  for  100  years  from  next 
Christmas.  For,  as"  leases  anciently  were  contracts 
between  the  landlords  and  their  husbandmen,  and  had 
nothing  to  do  with  the  freehold  or  feudal  possession  (c), 
there  was  no  objection  to  the  tenant's  right  of  occupation 
being  deferred  to  a  future  time. 


Entry.  "When  the  lease  is  made,  the  lessee  does  not  become 

complete  tenant  by  lease  to  the  lessor  until  he  has 
entered  on  the  lands  let  (./").  Before  entry,  he  has  no 
estate,  but  only  a  riglit  to  have  the  lands  for  the  term  by 


for  any  definite  term  less  than  a  year,  at  a  rent  not  exceeding-  the  rate 
of  10/.  per  annum,  is  now  chargeable  -w-ith  the  stamp  duty  of  one 
penny  only.  Stat.  33  k  34  Vict.  c.  97.  Covenants  in  a  lease  to  make 
improvements  or  additions  to  the  propertj^  do  not  subject  it  to  any 
additional  duty.  Stat.  33  &  34  Vict.  c.  44  ;  33  &  34  Vict.  c.  97, 
8.  98. 

(c)  Co.   Litt.   45  b;    2   Black.  (/)  Litt.  s.  58  ;  Co.  Litt.  46  b; 

Com.  143.  Miller  v.    Green,    8   Bingh.    92  ; 

{d)  2  Black.  Com.  143.  ante,  p.  217. 

[e)  See  ante,  p.  10. 
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force  of  tlie  lease  {g),  called  in  law  an  iufcrcsse  termini.  Intercsse  ter- 
But  if  the  lease  should  be  made  by  a  bargain  and  sale,  ^""j  . 
or  any  other  conveyance  operating   by   virtue  of  the  sale? 
Statute  of  Uses,  the  lessee  will,   as  we  have  seen  (//), 
have  the  whole  term  vested  in  him  at  once,  in  the  same 
manner  as  if  he  had  actually  entered. 

The  circumstance,  that  a  lease  for  years  was  anciently 
nothing  more  than  a  mere  contract,  explains  a  curious 
point  of  law  relating  to  the  creation  of  leases  for  years, 
which  does  not  hold  with  respect  to  the  creation  of  any 
greater  interest  in  laud.     If  a  man  should  by  indentiu'e  Lease  for 
lease  lands,  in  which  he  has  no  legal  interest,  for  a  term  estoppel, 
of  years,  both  lessor  and  lessee  will  be  estopped  dm'ing 
the  term,  or  forbidden  to  deny  the  validity  of  the  lease. 
This  might   have  been    expected.     But    the   law  goes 
further,  and  holds,  that  if  the  lessor  should  at  any  time 
during  the  lease  acquire  the  lands  he  has  so  let,  the 
lease,  which  before  operated  only  by  estoppel,  shall  now 
take  effect  out  of  the  newly-acquired  estate  of  the  lesser, 
and  shall  become  for  all  purposes  a  regular  estate  for 
a  term  of  years  (/) .     If,  however,  the  lessor  has,  at  the  Exception, 
time  of  making  the  lease,  any  interest  in  the  lands  he  i^sso^hasany 
lets,  such  interest  only  will  pass,  and  the  lease  will  have  interest, 
no  further  effect  by  way  of  estoppel,  though  the  interest 
purported  to  be  granted  be  really  greater  than  the  lessor 
had  at  the  time  power  to  grant  [k).     Thus,  if  A.,  a  lessee 
for  the  life  of  B.,  makes  a  lease  for  years  by  indenture, 
and  afterwards  purchases  the  reversion  in  fee,  and  then 
B.  dies,  A.  may  at  law  avoid  his  own  lease,  thougli 
several  of  the  years  expressed  in  the  lease  may  be  still 

{(/)  Litt.  H.  459  ;  Bac.  Abr.  tit.  Austin,  7  Man.  &  Gran.  701. 

Leases  and  TerniH  for  Years  (M).  (A)    Co.    Litt.    47  b  ;    IliU    v. 

(//)  Ante,  p.  221.  Saumhrs,  4  Bam.  &  Cress.  529  ; 

(i)  Co.  Litt.  47  b;    Bac.  Abr.  Doe   d.   Strode  v.  Sea  ton,   2  Cro. 

tit.  Leases  and  Terms  for  Years  Mci'.  k  Tlo.sc.  728,  730. 
(0) ;  2  Prest.  Abst.  211  ;  WM  v. 


covenants. 
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to  come ;  for,  as  A.  had  an  interest  in  the  lands  for 
the  life  of  13.,  a  term  of  years  determinable  on  13. 's  life 
passed  to  the  lessee.  But  if  in  such  a  case  the  lease 
was  made  for  valuable  consideration,  Equity  would 
oblige  the  lessor  to  make  good  the  term  out  of  the 
interest  he  had  acquired  (/). 

The  first  kind  of  leases  for  years  to  which  we  have 
adverted,  namely,  those  taken  for  llie  purpose  of  occu- 
pation, are  usually  made  subject  to  the  payment  of  a 
Rent  and  Yearly  rent  {)//),  and  to  the  observance  and  performance 
of  certain  covenants,  amongst  which  a  covenant  to  pay 
the  rent  is  alwaj's  included.  The  rent  and  covenants 
are  thus  constantly  binding  on  the  lessee^,  dining  the 
whole  continuance  of  the  term,  notwithstanding  any 
assignment  which  he  may  make  {ii).  On  assigning 
leasehold  premises,  the  assignee  is  therefore  bound  to 
enter  into  a  covenant  with  the  assignor,  to  indemnify 
him  against  the  payment  of  the  rent  reserved,  and  the 
observance  and  performance  of  the  covenants  contained 
in  the  lease  (o).  The  assignee,  as  such,  is  liable  to  the 
landlord  for  the  rent  which  may  be  unpaid,  and  for  the 
covenants  which  may  be  broken  during  the  time  that 
the  term  remains  vested  in  him,  although  he  may  never 
enter  into  actual  possession  (y>),  provided  that  such  cove- 
nants relate  to  the  premises  let :  and  a  covenant  to 
do  any  act  upon  the  premises,  as  to  build  a  wall,  is 
binding  on  the  assignee,  if  the  les-:co  has  covenanted  for 
himself  and  /lis  ((■•^■si(/ii.s  to  do  the  act  {q).  But  a  cove- 
nant to  do  any  act  upon  premises  not  comprised  in  the 

(;)  2  Prest.  Abst.  217.  {p)    WiUiam.s    v.    Bosaiiquct,    1 

()h)  See  ante,  p.  292  et  seq.  Brod.  &  Bing-.  238  ;  3  J.  B.  Moore, 

[)i)  Jftti/or of  Sicaiiscav.  Thomas,  500. 

10  Q.  B.  D.  48  ;  Hill  v.  7s««<  and  (q)  Spcnccr''s  case,  5  Ecp.  IG  a; 

West  India  Dock  Co.,  9  App.  Cas.  Hemingwai/  v.  Fernandes,  13  Sim. 

448.  228.     SQeMinshiiUY.0akes,2'il. 

(o)  Sugd.    Vend.    &    Pur.     ?,1,  &  N.  793,  809. 
14tli  cd. 
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lease  cannot  be  made  to  Lind  the  assignee  (/•).  Cove-  Covenants 
nants  wliich  are  binding  on  the  assignee  are  said  to  run  ^iththTrand 
icifh  the  land,  the  burden  of  such  covenants  passing 
with  the  land  to  every  one  to  "whom  the  term  is  from 
time  to  time  assigned.  But  when  the  assignee  assigns 
to  another,  his  liability  ceases  as  to  any  future  breach  (s). 
In  the  same  manner  the  benefit  of  covenants  relating  to 
the  land,  entered  into  by  the  lessor,  will  pass  to  the  as- 
signee ;  for,  though  no  contract  has  been  made  between 
the  lessor  and  the  assignee  individually,  yet  as  the 
latter  has  become  the  tenant  of  the  former,  a  pn'rif//  of 
estate  is  said  to  arise  between  them,  by  virtue  of  which 
the  covenants  entered  into,  when  the  lease  was  granted, 
become  mutually  binding,  and  may  be  enforced  by  the 
one  against  the  other  (/).  This  mutual  right  is  also 
confiiTned  by  an  express  clause  of  the  statute  before 
referred  to  («),  by  which  assignees  of  the  reversion  were 
enabled  to  take  advantage  of  conditions  of  re-entry 
contained  in  leases  {x).  By  the  same  statute  also,  the 
assignee  of  the  reversion  is  enabled  to  take  advantage 
of  the  covenants  entered  into  by  the  lessee  with  the 
lessor,  under  whom  such  assignee  claims  {//), — an  ad- 
vantage, however,  which,  in  some  cases,  he  is  said  to 
have  previously  possessed  {z). 

The  rights  and  obligations  of  the  successors  in  estate  Leases  m.-ide 
of  a  lessor  and  a  lessee  witli  res})eet  to  the  rent  reserved  December, 
by  and  the  covenants  and  conditions  contained  in  leases  i^si. 
made  aftrr  t]ie  oLs/  December,  1881,  are  further  regu- 
lated by  two  important  sections  of  the  Conveyancing 

(/)  Kfppel  V.   Bailcij,  2  My.  &  («)  Stat.  32  Hen.  VIII.  c.  31, 

Keen,  517.  s.  2. 

(«)   I'dijlor  V.   Shunt,   I  Boh.  &  {x)  Ante,  p.  295. 

Pul.  31 ;  Roickii  V.  Adamii,  4  M.  (y)  1  Wras.  Saund.  240,  n.  (3)  ; 

icCr.  531.  Martyn  v.    Il'if/uims,   1  II.  Sc  N. 

(/)  Siigd.  Vend,   k   Pur.    ITS,  817. 

note,  3rd  ed.  {:)    I'l/ri/tin  v.  Artliur,   1   ]$arii. 

&  Cress.  410,  411. 
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and  Law  of  Troperty  Act,  1881  {a).  They  are  as 
follows : — 

(Sect.  10,  subs.  1.)  Rent  reserved  by  a  lease,  and  the 
benefit  of  every  covenant  or  provision  therein  contained, 
having  reference  to  the  subject-matter  thereof,  and  on 
the  lessees  part  to  be  observed  or  performed,  and  every 
condition  of  re-entry  and  other  condition  therein  con- 
tained, shall  be  annexed  and  incident  to  and  shall  go 
with  the  reversionary  estate  in  the  land,  or  in  any  part 
thereof,  immediately  expectant  on  the  term  granted  by 
the  lease,  notwithstanding  severance  of  that  reversionary 
estate,  and  shall  be  capable  of  being  recovered,  received, 
enforced,  and  taken  advantage  of  by  the  person  from 
time  to  time  entitled,  subject  to  the  term,  to  the  income 
of  the  whole  or  any  part,  as  the  case  may  require,  of 
the  land  leased. 

(Sect.  11,  subs.  1.)  The  obligation  of  a  covenant 
entered  into  by  a  lessor  with  reference  to  the  subject- 
matter  of  the  lease  shall,  if  and  as  far  as  the  lessor  has 
power  to  bind  the  reversionary  estate  immediately  ex- 
pectant on  the  term  granted  by  the  lease,  be  annexed 
and  incident  to  and  shall  go  with  that  reversionary 
estate,  or  the  several  parts  thereof,  notwithstanding 
severance  of  that  reversionary  estate,  and  may  be  taken 
advantage  of  and  enforced  by  the  person  in  whom  the 
term  is  from  time  to  time  vested  by  conveyance,  devolu- 
tion in  law,  or  otherwise ;  and,  if  and  as  far  as  the 
lessor  has  power  to  bind  the  person  from  time  to  time 
entitled  to  that  reversionary  estate,  the  obligation  afore- 
said may  be  taken  advantage  of  and  enforced  against 
any  person  so  entitled. 

The  effect  of  these  enactments  is  discussed  in  the 
editor's  "  Conveyancing  Statutes  "  {h). 

Proviso  for  The  payment  of  the  rent,  and  the  observance  and 

re-entry. 

{a)  Stat.  U  &.  4-5  Vict.  c.  41.  (i)  Pp.  104—110. 
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performance  of  the  covenants  are  usually  further  secured 
by  a  proviso  or  condition  for  re-entry.  The  proviso  for 
re-entry,  so  far  as  it  relates  to  the  non-payment  of  rent, 
has  been  already  adverted  to  (c)  ;  it  enables  the  land- 
lord or  his  heirs  (and  the  statutes  above  mentioned  (r/) 
enable  his  assigns),  on  non-payment  of  the  rent,  to  re- 
enter on  the  premises  let,  and  re-possess  them  as  if  no 
lease  had  been  made.  The  landlord,  his  heirs  or  assigns 
could  formerly,  under  the  proviso  for  re-entry  on  breach 
of  covenants,  at  once  re-enter  in  the  same  way  upon 
non-observance  or  non-performance  of  the  covenants. 
But  a  lessor  and  his  successors  in  estate  cannot  now 
enforce  a  right  of  re-entry  on  breach  of  covenants  until 
the  conditions  imposed  by  the  Conveyancing  and  Law 
of  Property  Act,  1881  (e),  have  been  complied  with. 
These  are  mentioned  further  on. 

The  proviso  for  re-entry  on  breach  of  covenants  was  Effect  of 
until  recently  the  subject  of  a  curious  doctrine ;  that  if  ^^^^^^  ^^ 
an  express  licence  were  once  given  by  the  landlord  for  coveuant. 
the  breach  of  any  covenant,  or  if  the  covenant  were,  not 
to  do  a  certain  act  without  licence,  and  licence  were  once 
given  by  the  landlord  to  perform  the  act,  the  right  of 
re-entry  was  gone  for  ever  {/) .     The  ground  of  this 
doctrine  was,  that  every  condition  of  re-entry  was  entire 
and  indivisible ;  and,  as  the  condition  had  been  waived 
once,  it  could  not  be  enforced  again.     So  far  as  this 
reason  extended  to  the  breach  of  any  covenant,  it  was 
certainly  intelligible ;  but  its  application  to  a  licence  to 
perform  an  act,  which  was  only  prohibited  when  done 
without  licence,  was  not  very  apparent  (y).     This  rule, 

[r)  Ante,  p.  294.  (/)  Dicmpor^s  case,  4  Rep.  119  ; 

{d)  Stats.  32  Hen.  VIII.  c.  34 ;       Brummell  v.  Macpherson,  14  Vcs. 

44  &  45  Vict.  c.  41,  s.  10;  see       173. 

8.  14,  subs.  8.  in)  4  Januaii's  Couvcyuucinj,'-, 

(c)  Stat.  44    &   4.')  Vict.  c.  41,       l.y  Sweet,  :J77,  u.  {e). 
H.  14. 

W.R.I-.  II    II 
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New  enact- 
ment. 
Restriction 
on  effect  of 
licence. 


which  was  well  established,  was  frequently  the  occasion 
of  great  inconvenience  to  tenants ;  for  no  landlord  could 
venture  to  give  a  licence  to  do  any  act,  which  might  be 
prohibited  by  the  lease  unless  done  with  licence,  for  fear 
of  losing  the  benefit  of  the  proviso  for  re-entry,  in  case 
of  any  future  breach  of  covenant.  The  only  method  to 
be  adoj)ted  in  such  a  case  was,  to  create  a  fresh  proviso 
for  re-entry  on  any  future  breach  of  the  covenants,  a 
proceeding  which  was  of  course  attended  with  expense. 
The  term  would  then,  for  the  future,  have  been  deter- 
minable on  the  new  events  stated  in  the  proviso ;  and 
there  was  no  objection  in  point  of  law  to  such  a  course ; 
for  a  term,  unlike  an  estate  of  freehold,  may  be  made 
determinable  during  its  continuance,  on  events  which 
were  not  contemplated  at  the  time  of  its  creation  {//). 
By  an  Act  of  the  present  reign  the  inconvenient  doctrine 
above  mentioned  ceased  to  extend  to  licences  granted 
to  the  tenants  of  Crown  lands  (/).  And  by  a  subse- 
quent statute  {k)  it  has  been  provided,  that  every  such 
licence  shall,  unless  otherwise  expressed,  extend  only  to 
the  permission  actually  given,  or  to  any  specific  breach 
of  any  proviso  or  covenant  made  or  to  be  made,  or  to 
the  actual  matter  thereby  specifically  authorized  to  be 
done,  but  not  so  as  to  prevent  any  proceeding  for  any 
subsequent  breach,  unless  otherwise  specified  in  such 
licence.  And  all  rights  under  covenants  and  powers 
of  forfeiture  and  re-entry  contained  in  the  lease  are  to 
remain  in  full  force,  and  are  to  be  available  as  against 
any  subsequent  breach  or  other  matter  not  specifically 
authorized  by  the  licence,  in  the  same  manner  as  if  no 
such  licence  had  been  given  ;  and  the  condition  or 
right  of  re-entry  is  to  remain  in  all  respects  as  if  such 
licence  had  not  been  given,  except  in  respect  of  the 
particular  matter  authorized  to  be  done.     Provision  has 


[h)  2  Prest.  Conv.  199. 

{i)  Stat.  8&  9  Vict.  c.  99,  s.  5. 


{k)  Stat.  22  &  23  Vict.  e.  3o, 
s.  1. 
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also  been   made  (/)   that  a  licence  to   one   of   several  Licence  to  one 
lessees,  or  ■v\T[th  respect  to  part  only  of  the  property  let,  i*esseeff''or  as 
shall  not  destroy  the  right  of  re-entry  as  to  the  other  to  pai't  only. 
lessees,  or  as  to  the  remainder  of  the  property. 

The  above  enactments,  however,  failed  to  provide  for  Waiver  of  a, 
the  case  of  an  actual  waiver  of  a  breach  of  covenant,  covenant. 
On  this  point  the  law  stood  thus.     The  receipt  of  rent 
by  the  landlord,  after  notice  of  a  breach  of  covenant 
committed  by  his  tenant  prior  to  the  rent  becoming- 
due,  was  an  implied  waiver  of  the  right  of  re-entry  {di)  ; 
but  if  the  breach  was  of  a  continuing  kind,  this  implied  implied 
waiver  did  not  extend  to  the  breach  which  continued  ^'"i"!"^'- 
after  the  receipt  (;/).     An  implied  waiver  of  this  kind  breach.    ° 
did  not  destroy  the  condition  of  re-entry  (o)  ;  but  an 
actual  waiver  had  this  effect.     Few  landlords  therefore  Actual 
were  disposed  to  give  an  actual  waiver, 
venience  w^hich  thus  arose  is  now  met  by  a  subsequent 
Act  (p),  w'hich  provides  that,  w'here  any  actual  waiver 
of  the  benefit  of  any  covenant  or  condition  in  any  lease 
on  the  part  of  the  lessor,  or  his  heirs,  executors,  ad- 
ministrators, or  assigns,  shall  be  proved  to  have  taken 
place,  after  the  passing  of  that  Act  (y),  in  any  one  par- 
ticular instance,  such  actual  waiver  shall  not  be  assumed 
or  deemed  to  extend  to  any  instance,  or  any  breach  of 
covenant  or  condition,  other  than  that  to  which  such 
waiver  shall  specially  relate,  nor  to  be  a  general  waiver 
of  the  benefit  of  any  such  covenant  or  condition,  unless 
an  intention  to  tliat  effect  shall  appear. 


reversion. 


Formerly  a  grantee  of  the  reversion  of  part  of  the  Severance  of 
property  comprised  in  a  lease  could  not  take  advantage 

(/)  Sect.  2.  {u)  Jhe  d.   Flower  v.   TccA;    1 

(w)  Co.  Lilt.  211  b;   I'nre  v.  B.  &  Adol.  428. 

Worwood,  4  H.  &  N.  512.  {p)   Stat.  23  &  24  Vict.  c.  3H, 

(«)  iJoe  d.  MuHton  v.  Gladwin,  h.  G. 

6  Q.    B.   953;    Doe  d.   P.akcf  v.  {q)  23rd  July,  18G0. 
JoncH,  5  Ex.  Rei).  498. 

II    II  ".' 
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of  a  couditiou  of  re-entry  or  other  condition  contained 
in  the  lease  ;  as  if  a  lease  had  been  made  of  three  acres, 
reserving  a  rent  uj^on  condition,  and  the  reversion  of 
two  acres  were  granted,  the  rent  might  be  apportioned 
but  the  condition  was  destroyed,  "  for  that  it  is  entire 
and  against  common  right"  (r).  The  law  on  this  point 
was  altered  by  the  statute  commonly  called  "  Lord 
St.  Leonards'  Act,"  which  enacts  (.s),  that  where  the 
reversion  upon  a  lease  is  severed,  and  the  rent  or  other 
reservation  is  legally  apportioned,  the  assignee  of  each 
part  of  the  reversion  shall,  in  respect  of  the  apportioned 
rent  or  other  reservation  allotted  or  belonging  to  him, 
have  and  be  entitled  to  the  benefit  of  all  conditions  or 
powers  of  re-entry  for  non-payment  of  the  original  rent 
or  other  reservation,  in  like  manner  as  if  such  con- 
ditions or  powers  had  been  reserved  to  him  as  incident 
to  his  part  of  the  reversion  in  respect  of  the  apportioned 
rent  or  other  reservation  allotted  or  belonging  to  him. 
It  will  be  observed  that  this  enactment  applies  only  to 
conditions  of  re-entry  on  non-payment  of  rent,  and  does 
not  affect  conditions  of  re-entry  on  breach  of  covenants ; 
also,  that  it  can  only  take  effect,  if  the  rent  be  legally 
apportioned.  Rent  can  only  be  legally  apportioned  by 
the  consent  of  the  tenant  to  the  apportionment,  or  by 
Leases  made  the  verdict  of  a  jmy  (/').  With  regard  to  leases  made 
Dec.  1881.  after  the  31st  December,  1881,  further  alterations  have 
been  made  in  the  law  on  this  point  by  the  Conveyancing 
and  Law  of  Property  Act,  1881  (if).  For  besides  the 
provisions  contained  in  the  10th  and  11th  sections 
already  stated  (r),  it  is  enacted  by  the  l'2th  section  that 
notwithstanding    the    severance    by    conveyance,   sui'- 

(?•)  Co.  Litt.  215  a.     See  as  to  {t)  Bliss  v.  Collins,   5  B.  &  A. 

coparceners,  Doe  d.  iJe  liutzen  v.       876;  see  ante,  pp.  391,  392. 
Lewis,  5  A.  &  E.  277.  («)  Stat.  44  &  45  Vict.  c.  41, 

(«)  Stat.  22  &  23  Vict.  c.  35,       s.  12;  see  Williams' sConveyancing 
s.  3.  Statutes,  112. 

(.r)  Ante,  p.  464. 
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render,  or  otherwise,  of  tlie  reversionary  estate  in  any 
land  comprised  in  a  lease,  and  notwithstanding  the 
avoidance  or  cesser  in  any  other  manner  of  the  term 
granted  by  a  lease  as  to  part  only  of  the  land  comprised 
therein,  every  condition  or  right  of  re-entry,  and  every 
other  condition,  contained  in  the  lease,  shall  be  appor- 
tioned, and  shall  remain  annexed  to  the  several  parts  of 
the  reversionary  estate  as  severed,  and  shall  be  in  force 
with  respect  to  the  term  whereon  each  several  part  is 
reversionary,  or  the  term  in  any  land  which  has  not 
been  surrendered,  or  as  to  which  the  term  has  not  been 
avoided  or  has  not  otherwise  ceased,  in  like  manner  as 
if  the  land  comprised  in  each  several  part,  or  the  land  as 
to  which  the  term  remains  subsisting,  as  the  case  may 
be,  had  alone  originally  been  comprised  in  the  lease. 
It  will  be  seen  that  the  effect  of  above  enactments  is 
not  restricted  to  conditions  of  re-entry  on  non-payment 
of  rent. 

A  condition  of  re-entry  was,  evidently,  a  very  serious  As  to  firo 
instrument  of  oppression  in  the  hands  of  the  landlord,  ^°^^^^^^- 
when  the  property  comprised  in  the  lease  was  valuable 
and  the  tenant  by  mere  inadvertence  might  have  com- 
mitted some  breach  of  covenant.  To  forget  to  pay  the 
annual  premium  on  the  insurance  of  the  premises  against 
fire  might  thus  have  occasioned  the  loss  of  the  whole 
property ;  although,  on  the  other  hand,  the  landlord 
miglit  well  liave  considered  such  forgetfulness  inex- 
cusable, since  it  might  have  ended  in  the  loss  of 
the  premises  by  fire  whilst  uninsured.  By  Lord 
St.  Leonards'  Act  (//),  power  was  given  to  the  Court, 
under  certain  conditions,  to  relieve  against  a  forfeiture 
for  breacli  of  a  covenant  or  condition  to  insure  against 
fire.     But  these  provisions  are  now  repealed  (~)  :  and 


(y)  Stat.  22  &  23  Vict.  c.  35,  (;:)  Stat.  44  &  45  Vict.  c.  41, 

BS.  4—6.     Sec  also  B8.  7,  8.  b.  14,  subs.  7. 
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the  law,  with  regard  to  re-entry  and  forfeitui'e,  under 
a  proviso  in  a  lease,  on  breach  of  covenants,  is  placed 
on  an  entirely  new  footing-  by  the  14th  section  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (a). 
This  section  applies  to  leases  made  either  before  or 
after  the  commencement  of  the  Act,  and  has  effect 
notwithstanding  any  stipulation  to  the  contrary  {h). 
But  it  does  not  affect  the  law  relating  to  re-entry  or 
forfeiture,  or  relief  in  case  of  non-payment  of  rent  (r) : 
nor  does  it  extend  (i)  to  a  covenant  or  condition  against 
the  assigning,  under-letting,  parting  with  the  possession, 
or  disposing  of  the  land  leased ;  or  to  a  condition  for 
forfeiture  on  the  bankruptcy  of  the  lessee,  or  on  the 
taking  in  execution  of  the  lessee's  interest ;  or  (ii)  in 
the  case  of  a  mining  lease,  to  a  covenant  or  condition 
for  allowing  the  lessor  to  have  access  to  or  inspect 
books,  accounts,  records,  weighing-machines  or  other 
things,  or  to  enter  or  inspect  the  mine  or  the  workings 
thereof  {d). 

The  principal  j^ro visions  of  this  section  are  as  fol- 
lows : — 

(Sub-sect.  1.)  A  right  of  re-entry  or  forfeiture  under 
any  proviso  or  stipulation  in  a  lease  for  a  breach  of 
any  covenant  or  condition  in  the  lease,  shall  not  be 
enforceable,  by  action  or  otherwise,  unless  and  until 
the  lessor  serves  on  the  lessee  a  notice  specifying  the 
particular  breach  complained  of,  and,  if  the  breach 
is  capable  of  remedy,  requiring  the  lessee  to  remedy 
the  breach,  and,  in  any  case,  requiring  the  lessee  to 
make  compensation  in  money  for  the  breach,  and  the 
lessee  fails,  within  a  reasonable  time  thereafter,  to 
remedy  the  breach,  if  it  is  capable  of  remedy,  and  to 

(ff)  Stat.  44  &  45  Vict.  c.  41 ;  (c)   Sect.    14,    subs.    8  ;    ante, 

see  Williams' 8  Con veyancingSta-  pp.  294 — 296,  465. 

tutes,  114—119.  (d)  Sect.  14,  subs.  6.   See  sect. 

{b)  Sect.  14,  subs.  9.  2  (xi,  xv). 
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make  reasonable  compensation  in  money  to  the  satis- 
faction of  the  lessor  for  the  breach  {e). 

(Sub-sect.  2.)  Where  a  lessor  is  proceeding,  by  action 
or  otherwise,  to  enforce  such  a  right  of  re-entry  or 
forfeiture,  the  lessee  may,  in  the  lessor's  action,  if  any, 
or  in  any  action  brought  by  himself,  apply  to  the  Coui't 
for  relief;  and  the  Court  may  grant  or  refuse  relief, 
as  the  Court,  having  regard  to  the  proceedings  and 
conduct  of  the  parties  under  the  foregoing  provisions 
of  this  section,  and  to  all  the  other  circimistances, 
thinks  fit ;  and,  in  case  of  relief,  may  grant  it  on  such 
terms,  if  any,  as  to  costs,  expenses,  damages,  compensa- 
tion, penalty  or  otherwise,  including  the  granting  of 
an  injunction  to  restrain  any  like  breach  in  the  future, 
as  the  Court,  in  the  cu'cumstances  of  each  case,  thinks 
fit. 

(Sub-sect.  3.)  For  the  purposes  of  this  section  a 
lease  includes  an  original  or  derivative  under-lease,  also 
a  grant  at  a  fee  farm  rent  (_/'),  or  securing  a  rent  by 
condition ;  and  a  lessee  includes  an  original  or  derivative 
under-lessee,  and  the  heirs,  executors,  administrators 
and  assigns  of  a  lessee,  also  a  grantee  under  such  a 
grant  as  aforesaid,  his  heirs  and  assigns ;  and  a  lessor 
includes  an  original  or  derivative  under-lessor,  and  the 
heirs,  executors,  administrators  and  assigns  of  a  lessor, 
also  a  grantor  as  aforesaid,  and  his  heirs  and  assigns. 

(Sub-sect.  4.)  This  section  applies,  although  the  pro- 
viso or  stipulation  under  which  the  right  of  re-entry  or 

(c)  See  North  London  Freehold  better  opinion  appears  to  be  that 

Land  and  House  Co.   v.  Jacques,  a  fee  farm  rent  means  a  perpetual 

49  L.  T.  659.  rent,  and  that  the  term  may  be 

(/)  The  exact  meaning  of  the  applied  to  a  rent-charge  in  fee 

term  *fec  farm  rent  has  been  the  simple,  which  is  the  only  way  in  *  Foe  farm 

subject  of  controversy.     See  Co.  which  a  perpetual  rent  can    be  rent. 

Litt.  143  b,  and  Mr.  Hargrave's  created  since  the  statute  of  Quia 

note  (o)  ;    2  Inst.   44;    2  Black.  Fmp/urr.s,   18  Edw.  I.  c.  1.     See 

Com.  43,  and  the  notes  to  Jirad-  ante,  pp.  1 13,  141,  389,  300. 
bnri/  V.  U'riffht,  2  Dougl.  G24.  The 
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forfeiture  accrues  is  inserted  in  the  lease  in  pursuance 
of  tlie  dii'ections  of  any  Act  of  Parliament. 

(Sub-sect.  5.)  For  the  purposes  of  this  section  a  lease 
limited  to  continue  as  long  only  as  the  lessee  abstains 
from  committing  a  breach  of  covenant,  shall  be  and  take 
effect  as  a  lease  to  continue  for  any  longer  term  for 
which  it  could  subsist,  but  determinable  by  a  proviso 
for  re-entry  on  such  a  breach. 


Statute  of 
Frauds 
required 
■writing'  to 
assign  a  lease. 


A  deed  now 

required. 


It  was  provided  by  the  Statute  of  Frauds  {g),  that 
no  leases,  estates  or  interests,  not  being  copyhold  or 
customary  interests,  in  any  lands,  tenements  or  here- 
ditaments, should  be  assigned,  unless  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning,  or  his  agent 
thereunto  lawfully  authorized  by  writing,  or  by  act  or 
operation  of  law.  And  now,  by  the  Act  to  amend  the 
law  of  real  property  [h),  it  is  enacted  that  an  assign- 
ment of  a  chattel  interest,  not  being  copyhold,  in  any 
tenements  or  hereditaments,  shall  be  void  at  law  unless 
made  by  deed  («). 


AViU  of 
leaseholds. 


General 
devise. 


Leasehold  estates  may  also  be  bequeathed  by  will. 
As  leaseholds  are  personal  property,  they  devolve  in 
the  first  place  on  the  executors  of  the  will,  in  the  same 
manner  as  other  personal  property ;  or,  on  the  decease 
of  their  owner  intestate,  they  will  pass  to  his  adminis- 
trator. An  explanation  of  this  part  of  the  subject  will 
be  found  in  the  author's  treatise  on  the  principles  of 
the  law  of  personal  property  (/.•).  It  was  formerly  a 
rule  tliat  wliere  a  man  had  lands  in  fee  simple,  and  also 
lands  held  for  a  term  of  years,  and  devised  by  his  will 


{g)  29  Car.  II.  c.  3,  s.  3. 

(/()  Stat.  8  &  9  Vict.  c.  106,  s.  3, 
repealing  stat.  7  &  8  Vict.  c.  70, 
s.  3,  to  the  same  effect. 

(i)  Any  assignment  of  a  lease 
upon  any  other  occasion  than  a 


sale  or  mortgage  appears  now  to 
be  subject  to  a  deed  stamp  of  10*. 
Stat.  33  &  34  Vict.  c.  97. 

(/>•)  Part   IV.    Chaps.    3    &   4, 
pp.  oOo,  550,  12th  ed. 
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all  his  lands  and  tenements,  the  fee  simple  lands  only- 
passed  by  the  will,  and  not  the  leaseholds;  but  if  he 
had  leasehold  lands,  and  none  held  in  fee  simple,  the 
leaseholds  would  then  pass,  for  otherwise  the  will  would 
be  merely  void  (/).  But  the  Act  for  the  amendment  of  "Wills  Act. 
the  laws  with  respect  to  wills  (m)  now  provides,  that  a 
devise  of  the  land  of  the  testator,  or  of  the  land  of  the 
testator  in  any  place,  or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner,  and  any  other  general  devise  which 
would  describe  a  leasehold  estate  if  the  testator  had  no 
freehold  estate  which  could  be  described  by  it,  shall  be 
construed  to  include  the  leasehold  estates  of  the  testator, 
or  his  leasehold  estates  to  which  such  descrijotion  shall 
extend,  as  well  as  freehold  estates,  unless  a  contrary 
intention  shall  appear  by  the  will.     The  Act  to  which  Exoneration 

we  have  already  referred  ()i)  contains  a  provision  for  ^^  executors 
.     ''  ^    '  f-    ,  and  admims- 

the  exoneration  of  the  executors  or  administrators  of  trators  of 
a  lessee  from  liability  to  the  rents  and  covenants  of   ^^^^^* 
the  lease,  similar  to  that   to  which  we  have  already 
referred  with  respect  to  their  liability  to  rents-charge 
in  conveyances  on  rents-charge  (o) . 

Leasehold  estates  are  also  subject  to  involuntary  Debts. 
alienation  for  the  payment  of  debts.  By  the  Act  for  Judgments, 
extending  the  remedies  of  creditors  against  the  property 
of  their  debtors,  they  became  subject,  in  the  same  manner 
as  freeholds,  to  the  claims  of  judgment  creditors  (j))  : 
with  this  exception,  that,  as  against  purchasers  without 
notice  of  any  judgments,  such  judgments  had  no  further 

(/)  Hose  V.  Bartktt,   Cro.  Car.  (//)  Stat.  22  &  23  Vict.  c.  35, 

292.  H.  27. 

(m)  Stat.  7  WiU.  IV.  &  1  Vict.  (o)  Ante,  p.  393 ;   Itc  Green,  2 

c.  26,  H.  26.     Sec  Wihon  v.  Eden,  De  Gex,  F.  &  J.  121.     See  Wil- 

5  Exch.  752 ;   18  Q.  B.  474  ;  16  liams  on  Personal  Property,  pp. 

Beav.    153;    Prescoll   v.   Barker,  534,  535,  553,  12tli  ed. 

L.  R.,  0  Cli.  174.  (/»)  Stat.    1   &  2  Vict.  c.  110; 

ante,  p.  110. 
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effect  than  they  would  have  had  under  the  old  law  {q). 
And,  under  the  old  law,  leasehold  estates,  Jbeing  goods 
or  chattels  merely,  were  not  bound  by  judgments  until 
a  writ  of  execution  was  actually  in  the  hands  of  the 
sheriff  or  his  officer  (r).  So  that  a  judgment  had  no 
effect  as  against  a  purchaser  of  a  leasehold  estate  without 
notice,  unless  a  writ  of  execution  on  such  judgment 
had  actually  issued  prior  to  the  purchase.  And  if 
leaseholds  should  he  considered  to  bo  "goods"  within 
the  meaning  of  the  Mercantile  Law  Amendment  Act, 
1856  («),  then  a  purchaser  without  notice  was  safe 
at  any  time  before  an  actual  seizure  under  the  writ. 
And  now,  as  we  have  seen,  no  judgment  of  a  date 
later  than  the  29th  of  July,  1864,  can  affect  any  land 
of  whatever  tenure,  until  such  land  shall  have  been 
actually  delivered  in  execution  by  virtue  of  a  writ  of 
elegit  or  other  lawful  authority  in  pursuance  of  such 
judgment  it). 

Bankruptcy.        Under  the  Bankruptcy  Act,  1883  (ii),  when  a  debtor 
is  adjudged  bankrupt,  his  property  vests  in  the  trustee 

{q)  Stat.  2  &  3  Vict.  c.  11,  s.  5;  683  ;  L.  R.,   7  Ex.  242  ;  Reed  v, 

Westhroolc  v.    Blijthe,    Q.    B.,     1  Harvey,  5  Q.  B   D.  184;    JFilson 

Jurist,  N.  S.  85  ;  3  E.  &  B.  737.  v.  Wallani,  5  Ex.  D.  155 ;  Low- 

{)■)  Stat.  29  Car.  II.  c.  3,  s.  16.  rey  v.  Barker,  ib.  170  ;  Smalleyy. 

See  Principles  of  the  Law  of  Per-  Harding,    7  Q.  B.   D.   524;    Ex 

sonal  Property,  p.  69,  11th  eel.;  ^j^^-ile  Ladburij,    17   Ch.  D.  532; 

82,  12th  od.  Ex  parte    Walton,   ib.    746 ;    Ex 

(.v)  Stat.    19  &  20  Vict.  c.  97,  parte  Glegg,  19  Ch.  D.  7;   Titter- 

s.  1.  ton  V.    Cooper,   9  Q.   B.  D.  473; 

{t)  Stat.  27  &  28  Vict.  c.  112;  Ex  parte  Isherwood,    22   Ch.    D. 

ante,  p.  112.  384;  Ex  parte  Izard,   23  Ch.  D. 

(?<)  Stat.   46  &  47  Vict.  c.  62,  Ho;  Ex  parte  Arnal,  24  Ch.  D. 

ss.  20,   44,   54,    168.     As  to  the  26 ;  Hill  v.  East  and  TFcst  India 

disclaimer  of  a  lease  by  a  trustee  Eock  Co.,   9  App.  Cas.  448.     As 

in  bankruptcy  imder  the  Bank-  to  the  previous  law,  see  stats.  12 

ruptcy  Act,  1869,  see  stat.  32  &  &  13  Vict.  c.  106,  s.  145 ;  6  Geo. 

33  Vict.    c.   71,    s.  23;    General  IV.  c.  16,  s.  75  ;  BriggsY.  Soivry, 

Rules  in  Bankruptcy,  1871,  rule  8  51.  &  W.  729. 
28 ;    Smyth  v.  North,   20  W.  R, 
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for  the  purposes  of  the  Act  (.r).     But  tlie  trustee  may,  Disclaimer  of 
within  the  time  and  under  the  conditions  specified  in  l^^^^^^l*^  ^Y 

'^  trustee  in 

the  Act  (y),  bj  writing  signed  by  him  disclaim  any  part  bankruptcy, 
of  the  property  of  the  bankrupt  which  consists  of  land 
of  any  tenm'e  burdened  with  onerous  covenants,  or  of 
any  other  property  that  is  unsaleable,  or  not  readily 
saleable,  by  reason  of  its  binding  the  possessor  thereof 
to  the  performance  of  any  onerous  act,  or  to  the 
payment  of  any  sum  of  money.  Such  a  disclaimer 
operates  to  determine,  as  from  the  date  of  disclaimer, 
the  rights,  interests,  and  liabilities,  of  the  banki'upt 
and  his  property  in  or  in  respect  of  the  property 
disclaimed,  and  also  discharges  the  trustee  from  all 
personal  liability  in  respect  of  the  property  dis- 
claimed as  from  the  date  when  the  property  vested  in 
him,  but  does  not,  except  so  far  as  is  necessary  for 
the  purpose  of  releasing  tlie  bankrupt  and  his  property 
and  the  trustee  from  liabilitj-,  affect  the  rights  or  lia- 
bilities of  any  other  person  (z).  But  the  trustee  is  not 
entitled  to  disclaim  a  lease  without  the  leave  of  the 
Court,  except  in  any  cases  which  may  be  prescribed  by 
general  rules  (ci),  and  the    Court   may,  before   or  on 

(z)  See  Williams  on  Personal  (;)  Sect.  55,  subs.  2.     By  subs. 

Property,  pp.  224,  225,  232 — 234,  7,  any  person  injured  by  the  opc- 
12th  ed.  ration  of  such  a  disclaimer  shall 

(y)  See  stat.  46  &  47  Vict.  c.  bo  deemed  to  be  a  creditor  of  the 
52,  8.  55,  subss.  1,  4 ;  Williams  bankrupt  to  the  extent  of  the 
on  Personal  Property,  pp.  231,  injury,  and  may  prove  the  same 
235,  12th  ed.  as  a  debt  under  the  bankriiiitcy. 

(a)  By  the  Bankruptcy  Rules,  1883  (r.  232),  a  lease  may  bo  dis- 
claimed without  the  leave  of  the  Court  in  any  of  the  folio-wing  cases, 
namely,  -where  the  bankrupt  has  not  sublet  or  assigned  the  lease  or 
created  any  mortgage  or  charge  thereon;  and  (1)  the  rent  reserved 
and  real  value  of  the  property  leased,  as  ascertained  by  property  tax 
assessment,  are  less  than  20/.  per  annum ;  or  (2)  the  estate  is  admi- 
nistered under  the  provisions  of  sect.  121  of  the  Act;  or  (3)  (/ic  trustee 
serves  the  lessor  with  notice  of  his  intention  to  diaclaim,  and  the  lessor  does 
not  within  seven  days  after  the  receipt  of  such  itotiec  give  notice  to  the 
trustee  reqitiritiy  Ihc  matter  to  be  brought  before  the  Court.  E.xoept  as 
provided  by  this  rule  the  disclaimer  of  u  lease  without  the  leave  of  the 
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granting  such  leave,  require  such  notices  to  be  given  to 
persons  interested,  and  impose  such  terms  as  a  condition 
of  granting  leave,  and  make  such  orders  with  respect  to 
fixtures,  tenant's  improvements,  and  other  matters  arising 
out  of  the  tenancy  as  the  Court  thinks  just  (a).  The 
Court  may,  on  application  by  any  person  either  claim- 
ing any  interest  in  any  disclaimed  property,  or  under 
any  liability  not  discharged  by  this  Act  in  respect  of 
any  disclaimed  property,  and  on  hearing  such  persons 
as  it  thinks  fit,  make  an  order  for  the  vesting  of  the 
property  in  or  delivery  thereof  to  any  person  entitled 
thereto,  or  to  whom  it  may  seem  just  that  the  same 
should  be  delivered  by  way  of  compensation  for  such 
liability  as  aforesaid,  or  a  trustee  for  him,  and  on  such 
terms  as  the  Court  thinks  j  ust ;  and  on  any  such  vest- 
ing order  being  made,  the  property  comprised  therein 
shall  vest  accordingly  in  the  person  therein  named  in 
that  behalf  without  any  conveyance  or  assignment  for 
the  purpose.  Provided  always,  that  where  the  property 
disclaimed  is  of  a  leasehold  nature,  the  Court  shall  not 
make  a  vesting  order  in  favour  of  any  person  claiming 
under  the  bankrupt,  whether  as  underlessee  or  as  mort- 
gagee by  demise,  except  upon  the  terms  of  making  such 
person  subject  to  the  same  liabilities  and  obligations  as 
the  bankrupt  was  subject  to  under  the  lease  in  respect 
of  the  property  at  the  date  when  the  bankruptcy  peti- 
tion was  filed,  and  any  mortgagee  or  underlessee 
declining  to  accept  a  vesting  order  upon  such  terms 
shall  be  excluded  from  all  interest  in  and  security  upon 
the  property,  and  if  there  shall  be  no  person  claiming 
under  the  bankrupt  who  is  willing  to  accept  an  order 
upon  such  terms,  the  Court  shall  have  power  to  vest  the 
bankrupt's  estate  and  interest  in  the  property  in  any 

Court  is  void.     [Sect.  121  provides  for  the  summary  administration 
of  estates  not  likely  to  exceed  300/.  in  value ;  see  Williams  on  Per- 
sonal Property,  pp.  277 — 279,  12th  ed.] 
(rt)  Sect.  56,  subs.  3. 
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person  liable  either  personally  or  in  a  representative 
character,  and  either  alone  or  jointly  with  the  bankrupt 
to  perform  the  lessee's  covenants  in  such  lease,  freed 
and  discharged  from  all  estates,  incumbrances,  and 
interests  created  therein  by  the  bankrupt  (h). 

The  tenant  for  a  term  of  years  may,  unless  restrained  Underlease, 
by  express  covenant,  make  an  underlease  for  any  part 
of  his  term ;    and  any  assignment  for  less   than  the 
whole  term  is  in  effect  an  underlease  (c) .     On  the  other  Underlease 
hand,  any  assurance  purporting  to  be  an  underlease,  ^'^l^  e  w  o  e 
but  which  comprises  the  whole  term,  is,  by  the  better 
opinion,  in  effect  an  assignment  (d).     It  is  true  that  in 
some  cases,  where  a  tenant  for  years,  having  less  than 
three  years  of  his  term  to  run,  has  verbally  agreed  with 
another  person  to  transfer  the  occupation  of  the  premises 
to  him  for  the  rest  of  the  term,  he  paying  an  equivalent 
rent,  this  has  been  regarded  as  an  underlease,  and  so 
valid  (e),  rather  than  as  an  attempted  assignment  which 
would  be  void,  formerly  for  want  of  a  writing  (/),  and 
now  for  want  of  a  deed  {(/).     It  is,  however,  held  that  No  distress 
no  distress  can  be  made  for  the  rent  tlius  reserved  (/i) .  °'^"      made. 
But  if  a  tenure  be  created,  the  lord,  if  he  have  no  estate, 
must  at  least  have  a  seignory  (/),  to  which  the  rent 
would  by  law  be  incident ;  and  being  thus  rent  service, 
it  must  by  the  common  law  be  enforceable  by  distress  (/r). 

(i)  Sect.  5o,  subs.  6.  (e)  rouUne!/v.irolj)ie.s,lStning(i, 

(c)  See  Sugd.  Concise  Vendors,  405;  Trecce  y.  Corrie,  5Bing.  27; 

482 ;   Cottee  v.  Rkhardaon,  7  Ex.  Fullock  v.  Stacy,  9  Q.  B.  1033. 

Rep.  143.  (/)  Stat.  29  Car.  II.  c.  3,  s.  3  ; 

{d)  Palmer  V.  Edicards,  I  Doug.  ante,  p.  472. 

187,  n. ;  Fariiioiier  v.    irebber,   8  (y)  Stat.   8  &  9  Vict.  c.   lOG, 

Taunt.  503  ;  2  Prcst.  Conv.   124  ;  a.  3  ;  ante,  p.  472. 

Thorn  v.  Woollcombe,  3  B.  &  Adol.  (A)  Bac.  Abr.  tit.  Distress  (A) ; 

680  ;  Langford  v.  Selmes,  3  K.  &       v.  Cooper,  2  Wilson,  375 ; 

J.  220,  227  ;  Beaumont  v.  Marquis  Treeve    v.    Corrie,    5    Bing'.    24  ; 

of  Sulishurij,   19  Bcav.   198,  210;  rrt«ro(?v.Pa«coe,3  Bing.  N.  C.898. 

Beardman  v.  Wilson,  L.  II.,  4  C.  P.  (i)  Ante,  p.  382. 

57.  (/.j  Litt.  sect.  213. 
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The  veiy  fact,  therefore,  that  no  distress  can  bo  made 
for  the  rent  by  the  common  Law,  shows  that  there  can  be 
no  tenure  between  the  parties.  And,  if  so,  the  attempted 
disposition  cannot  operate  as  an  underlease  (/).  If, 
however,  the  disposition  be  by  deed,  and  be  executed  by 
the  alienee,  it  has  been  decided  that  the  reservation  of 
rent  may  operate  to  create  a  rent-charge  (in),  for  which 
the  owner  may  sue  {)i),  and  which  he  may  assign,  so  as 
to  entitle  the  assignee  to  sue  in  his  own  name  (o).  And 
if  this  be  so,  there  seems  no  good  reason  why,  under 
these  circumstances,  the  statutory  power  of  distress  given 
to  the  owner  of  a  rent  seek  (j)),  should  not  apply  to  the 
rent  thus  created  {q) .  But  on  this  point  also  opinions 
differ  (>•).  It  is  conceived  that,  if  such  a  rent  be  created 
by  an  instrument  coming  into  operation  after  the  31st 
December,  1881,  it  may  be  recovered  by  means  of  the 
remedies  conferred  by  the  4 1th  section  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (.s). 


No  privity  Every  underlessee  becomes  tenant  to  the  lessee  who 

lessor  and  the  g^'^^^^  ^^^  underlease,  and  not  tenant  to  the  original 

underiesseo.     lessor.     Between  him  and  the  underlessee,  no  2^rivit)j  is 

said  to  exist.     Thus  the  original  lessor  cannot  maintain 

any  action  against  an  underlessee  for  any  breach  of 

the  covenants  contained  in  the  original  lease  (/) .     His 

remedy  is  only  against  the  lessee,  or  any  assignee  from 

Derivative       him  of  the  whole  term.     The  derivative  term,  which  is 


(/)  Barrett  v.  Rolph,  14  M.  & 
W.  348,  352. 

(wi)  Ante,  p.  383. 

(«)  Baker  v.  GostUng,  1  Bing. 
N.  C.  19. 

(o)  WilliamsY.  Ilaijuard,  Q.  B., 
6  Jur.,  N.  S.  1417;  1  Ellis  & 
Ellis,  1040. 

(p)  Stat.  4  Geo.  II.  c.  28,  s.  o ; 
ante,  pp.  382,  383,  386. 

(q)  Tascoe  v.  Fascoe,  3  Blug. 
N.  C.  905. 


(/•)  See V.  Cooper,  2  Wils. 

375  ;  Langford  v.  Selmes,  3  K.  & 
J.  220  ;  Smith  v.  Watts,  4  Drew. 
338 ;  Wills  V.  Catllmg,  Q.  B.,  7 
W.  R.  448  ;  Burton's  Compen- 
dium, pi.  1111. 

(.s)  Stat.  44  &  45  Vict.  c.  41 ; 
ante,  p.  387  ;  see  "Williams's  Ccn- 
vcyancingr  Statutes,  21G,  217. 

"(/)  Ilolfordy.  Hatch,  1  Dougl. 
183. 
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vested  in  the  underlessee,  is  not  an  estate  in  the  interest  term  is  not  an 
originally  granted  to  the  lessee  :  it  is  a  new  and  distinct  oiitiDaUerm 
term,  for  a  diiferent,  because  a  less,  period  of  time.  It 
certainly  arises  and  takes  effect  out  of  the  original  term, 
and  its  existence  depends  on  the  continuance  of  such 
term,  but  still,  when  created,  it  is  a  distinct  chattel,  in 
the  same  way  as  a  portion  of  any  moveable  piece  of 
goods  becomes,  when  cut  out  of  it,  a  separate  chattel 
personal. 

By  the  common  law,  if  a  married  woman  were  pos-  Husband's 
sessed  of  a  term  of  years,  her  husband  might  dispose  "^^'g  term^at 
of  it  at  any  time  during  the  coverture,  either  absolutely  common  law. 
or  by  way  of  mortgage  {ii)  ;  and  if  he  survived  her,  he 
became  entitled  to  it  by  his  marital  right  (r).     But  if 
he  died  in  her  lifetime,  it  survived  to  her,  and  his  will 
alone  was  not  sufEcient  to  deprive  her  of  it  (y).     And  "Wife's  equit- 

•  pii  J      £         d.  £  1        i.   able  interest 

it  a  trustee  were  possessed  oi  a  term  or  years  on  trust  jj^  ^  ^^.^^^  ^j 
for  a  married  woman,  equity  gave  her  husband  similar  years, 
rights  over  her  equitable  interest  therein  (z)  ;  subject  Wife's  equity 
however  to  the  assertion  by  the  wife  of  her  ecjuity  to  a  ment. 
settlement,  or  right  to  have  a  provision  secured  for  her- 
self and  her  children  by  settlement  of  the  rents  and 
profits  of  the  term,  or  part  thereof,  on  trust  for  that 
purpose  («).     But  if  the  trust  were  for  the  wife's  sepa- 
rate use,  she  was  entitled  to  enjoy  and  dispose  of  her 
interest  as  fully  as  if  she  were  a  feme  sole(^>').     And 

(m)  Hill  \.  Edmonda,  5  De  Gex  25  Cli.  D.  G20 ;    sec  Diik-rli/  v. 

&  S.  603,  C07.  Dai/,  16  Beav.  33  ;   16  Jur.  581. 

(j)  Co.  Litt.  4G  b,  351  a;   sec  {n)  Hanson  y.  Kcatinff,  4  Hare, 
ante,  pp.   266,   267;    Williams's  1;  see  Williams  on  Personal  Pro- 
Conveyancing  Statutes,  371,  275,  pcrty,  pp.  576 — 579. 
452.  {b)    Sec    ante,    pp.    267—269. 

{ij)  2  Black.  Com.  434  ;   1  Hop.  Tlio  Married  Women's  Property 

Husb.  &Wife,  173,  177;  Bee  A.  Act,   1870  (stat.  33   &   34  Vict. 

fibuxv  V.  Stcuard,    1   Ad.   «S:  Ell.  c.    93.    s.    7,   now  repealed,    see 

300.  ante,  p.  270),  provided  that,  whcro 

(z)  I)onne  v.  Hart,   2  K.  &  M.  any   woman    married    after   tlio 

3G0;  JCcJ}tlla»ii/,  Elder  V.  reaiMO»,  passing   of    the   Act   (9th   Aug. 
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row,  if  a  term  of  years  or  any  equitable  interest  therein 
belong  to  a  married  woman  as  her  separate  property  by 
virtue  of  the  Married  "Women's  Property  Act,  1882, 
she  will  be  entitled  to  hold  and  dispose  of  the  same  in 
the  same  manner  as  if  she  wore  a  feme  sole  (r). 

Renewable  In  many  cases  landlords,  particularly  corporations, 

eases.  ^^^   ^^  ^l^^  habit    of   granting   to    their  tenants  fresh 

leases,  either  before  or  on  the  expiration  of  existing 
ones.  In  other  cases  a  covenant  is  inserted  to  renew 
the  lease  on  payment  of  a  certain  fine  for  renewal ; 
and  this  covenant  may  be  so  worded  as  to  confer  on 
the  lessee  a  perpetual  right  of  renewal  from  time  to  time 
Sun-euder  in  as  each  successive  lease  expires  ((/).  In  all  these  cases 
the  acceptance  by  the  tenant  of  the  new  lease  operates 
as  a  surrender  in  law  of  the  unexpired  residue  of  the 
old  term ;  for  the  tenant  by  accepting  the  new  lease 
affirms  that  his  lessor  has  power  to  grant  it ;  and  as 
the  lessor  could  not  do  this  during  the  continuance  of 
the  old  term,  the  acceptance  of  such  new  lease  is  a 
surrender  in  law  of  the  former.  But  if  the  new  lease 
be  void,  the  surrender  of  the  old  one  will  be  void  also  ; 
and  if  the  new  lease  be  voidable,  the  surrender  will  be 
void  if  the  new  lease  fail  (r).  It  appears  to  be  now 
settled,  after  much  difference  of  opinion,  that  the 
granting  of  a  new  lease  to  another  person  with  the 

1870)  should  dm-ing  her  marriage  ss.    1    (subs.   1),   2,   5;  ante,   pp. 

become  entitled  to  any  personal  270,    271  ;    see  Williams's   Con- 

jDroperty  (wliich  would  seem   to  veyancing     Statutes,     382,     383, 

include  leaseholds)  as  next  of  kin  418,  421. 

or  one  of  the  next  of  kin  of  an  {d)  Iggulden   v.   May,    9   Ves. 

intestate,  such  property  should,  325 ;  7  East,  237 ;  Hare  v.  Biirges, 

subject  and  wdthout  prejudice  to  4  K.  &  J.  45. 
the  trusts  of  any  settlement  af-  ie)  JVC's  case,  5  Rep.  lib;  Roe 

fecting  the  same,  belong  to  the  d.  Earl  of  Berkeley  v.  ArehbisJiop 

woman  for  her  separate  use.    See  of  York,  6  East,  86  ;  Doe  d.  Earl 

WiUiams's    Conveyancing    Sta-  of  Effreinont  v.  Courtenay,  II  Q.B. 

tutes,  378,  382.  702;  Doe  d.  Biddiilph  v.  Boole,  11 

[e]  Stat.  45   &  46  Viet.  e.  75,  Q.  B.  713. 
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consent  of  the  tenant  is  an  implied  surrender  of  the 
old  term  (/).  Whenever  a  lease,  renewable  either  by 
favour  or  of  right,  is  settled  in  trust  for  one  person  for 
life  with  remainders  over,  or  in  any  other  manner,  the 
benefit  of  the  expectation  or  right  of  renewal  belongs 
to  the  persons  from  time  to  time  beneficially  interested 
in  the  lease  :  and  if  any  other  person  should,  on  the 
strength  of  the  old  lease,  obtain  a  new  one,  he  will  be 
regarded  in  equity  as  a  trustee  for  the  persons  bene- 
ficially interested  in  the  old  one  {g) .  So  the  costs  of 
renewal  are  apportioned  between  the  tenant  for  life  and 
remaindermen  according  to  their  respective  periods 
of  actual  enjoyment  of  the  new  lease  (/?).  Special 
provisions  have  been  made  by  Parliament  for  facili- 
tating the  procuring  and  granting  of  renewals  of 
leases  when  any  of  the  parties  are  infants,  idiots  or 
lunatics  (/).  And  the  provision  by  which  the  remedies 
against  under-tenants  have  been  preserved,  when  leases 
are  surrendered  in  order  to  be  renewed,  has  been 
already  mentioned  (/<•).     A  statute  of  the  year  1860  (/) 


(/)  See  Zt/oH  V.  lieed,  13  Mee. 
&  Wels.  285,  306 ;  Creaf/h  v.  Blood, 
3  Jones  &  Lat.  133,  160;  Nickells 
V.  Athcrstone,  10  Q.  B.  944 ; 
McDonnell  v.  Fo2}e,  9  Hare,  705  ; 
Davison  v.  Gent,  1  H.  &  N.  744. 

{(/)  Eawe  V.  Chichester,  Ambl. 
715 ;  Giddings  v.  Giddings,  3  Russ. 
241  ;  Tanner  v.  Elucorthy,  4  Beav. 
487  ;  Clegg  v.  FiskuicJc,  1  Mac.  & 
Gord.  294. 

(h)    White  V.  White,  5  Ves.  554 
9  Ves.  560 ;  Allan  v.  Baekhouae. 
2  Ves.  k  Bea.  65 ;  Jacob,   631 
Greenwood  v.  Evans,  4  Beav.  44 
Jones    V.    Jones,    5    Hare,    440 
lladlcston  v.   Whelpdale,  9  Hare 
775;  AinslU-y.  Ilanourt,  28  Beav 
313;   Bradford  v.  Brownjohn,   L. 
R.,  3Ch.  711. 
W.R.I'. 


(0  Stats.  11  Geo.  IV.  &  1  Will. 
IV.  c.  65,  ss.  12,  14—18,  20,  21  ; 
16  &  17  Vict.  c.  70,  ss.  113—115, 
133—135. 

{!:)  Stat.  4  Geo.  II.  c.  28,  s.  6; 
ante,  p.  298. 

{I)  Stat.  23  &  24  Vict.  c.  124. 
An  Act  of  the  same  year  (stat. 
23  &  24  Vict.  c.  145,  sec  ss. 
8,  9,  34),  contained  provisions 
enabling  trustees  of  renewable 
leaseholds  to  renew  their  leases 
and  to  raise  money  by  mortgage 
for  that  pur2)ose.  These  i)rovi- 
sious  applied  only  to  instruments 
executed  after  the  passing  of  Act 
(28th  Aug.  1800),  and  were  re- 
pcalel  as  from  the  commence- 
ment of  tlio  year  18S3  by  stat. 
45  &  46  Vi.-t.  c.  38,  s.  04. 
I  I 
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lias  made  provision  for  facilitatiug  the  purchase  Ly 
trustees  of  renewable  leaseholds  of  the  reversion  of  the 
land,  when  it  belongs  to  an  ecclesiastical  corporation, 
and  for  raising  money  for  that  purpose  by  sale  or 
mortgage  {m)  ;  also  for  the  exchange  of  part  of  the 
lands,  comprised  in  any  renewable  lease,  for  the  rever- 
sion in  other  part  of  the  same  lands,  so  as  thus  to 
acquire  the  entii'e  fee  simple  in  a  part  of  the  lands 
instead  of  a  renewable  lease  of  the  whole  {ii).  As  we 
have  seen,  capital  money  arising  under  the  Settled 
Land  Act,  1882,  may  be  applied  in  purchase  of  the 
reversion  or  freehold  in  fee  of  any  settled  leasehold 
land ;  and  the  tenant  for  life  now  has  power  to  ex- 
change any  part  of  the  settled  land  for  other  land  (o). 

Compeusation       Before  the  year  1876  the  tenant  of  an  agricultural 

to  tenants  for    ttt         -i      ^  •lii.  j.  j-         j?  i  • 

their  im-  holdmg  had  no  right  to   exact  compensation  from  his 

provcments.  landlord  for  any  improvements  (p)  which  he  might 
have  made  during  his  tenancy ;  except  under  an  express 
agreement  with  the  landlord  or  by  virtue  of  the  custom 
of  the  country  where  the  holding  lay  (q).  The  Agri- 
cultural Holdings  (England)  Act,  1875  {>•),  made  pro- 
vision for  the  compensation  of  tenants,  whose  tenancies 
were  within  the  Act,  for  improvements  made  by  them. 
But  the  operation  of  this  Act  might  be  excluded  by 
agreement  between  landlord  and  tenant  (.s)  ;  and  in 
practice  this  was  usually  done.     The  Act  was  repealed 

{?n)  Stat.  23  &  24  Vict.  c.  124,  Landlord  and  Tenant,    eh.  xx., 

ss.  35—38.  sects.  4,  5,  pp.  724,  736,  12th  cd. ; 

(«)  Sect.  39.  Bradhurn    v.    Foki/,    3  C.  P.  D. 

(o)  Ante,  pp.  49,  50.  129,  134. 

[p]  As  to  the  removal  of  build-  (>•)  Stat.    38  &  39  Vict.   c.  92, 

ings   and  fixtui-es   erected   hy  a  ■which    commenced    immediately 

tenant  for  agricultural  purposes,  after    the    14th  Feb.    1876,    see 

see  "Williams   on  Personal  Pro-  ante,    p.  457,    n.   («).     This   Act 

perty,  15 — 19,  12th  ed.  was   amended  by  stat.   39  &  40 

{q)  See  HuttonY.  Warren,  1  M.  Vict.  c.  74. 

&  "W.  466  ;  notes  to  Wigglcstcorth  (.?)  See  stat.  38  k  39  Vict.  c.  92, 

V.  DalUnon,   1  Smith,  L.  C.  594,  ss.  54—57. 
602—606,  8th  ed. ;  Woodfall  on 
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by  the  Agricultural  Holdings  (England)  Act,  1883  {t), 
which  came  into  force  on  the  1st  of  January,  1884  (ii). 
Under  the  Act  of  1883  (r),  where  the  tenant  (^•)  of  a 
holding,  to  which  the  Act  applies  {//),  'has  made  thereon 
after  the  commencement  of  the  Act  (z)  any  improvement 
of  the  kind  specified  in  the  Act,  he  is  entitled  on  quitting 
his  holding  at  the  determination  of  his  tenancy  to 
obtain  from  the  landlord  as  compensation  under  this 
Act  for  such  improvement  such  sum  as  fairly  represents 
the  value  of  the  improvement  to  an  incoming  tenant. 
The  amount  and  mode  and  time  of  payment  of  com- 
pensation to  be  paid  under  this  Act  may  be  settled  by 
agreement  between  the  landlord  and  the  tenant.  But 
if  they  do  not  agree  the  difference  is  to  be  settled  by  a 
reference  (a)  to  arbitration  in  the  manner  prescribed  by 
the  Act  (b).  "Where  the  sum  claimed  for  compensation 
exceeds  100/.,  either  party  may  appeal  against  the 
award  of  the  arbitrators  to  the  judge  of  the  County 
Com't  within  the  time  and  on  the  grounds  specified  in 
the  Act ;  and  the  decision  of  the  Count}'  Court  judge 
on  appeal  is  final,  save  that  he  may  state  a  case  on  a 
question  of  law  for  the  final  decision  of  the  High 
Court  (c)  ;  and  the  award  is  not  to  be  questioned  other- 
wise than  as  provided  by  the  Act  (r/).  Compensation 
is  not  payable  under  this  Act  for  the  erection  of  build- 
ings and  other  permanent  improvements  specified  in 
the  Act,  unless  executed  with  the  consent  in  writing  of 
the  landlord  or  his  agent  previously  obtained  (e)  ;  or  for 
drainage,  unless  the  tenant  has  complied  with  the  condi- 

[t)  Stat.  40  k  47  Vict.  c.  61.  [z)  Sec  sect.  2,  as  to  iinprove- 

(m)  Sect.  53.  nients  executed  before  the  com- 

(v)  Sect.  1.  nienccment  of  the  Act. 

(x)  By  sect.    01,    iu    this   Act  (a)  Sect.  8. 

"tenant"   means  the   holder  of  (i)  See  ss.  9 — 22. 

land  under  a  landlord  for  a  tenn  {<■)  Sect.  23. 

of  years,  or  for  lives,  or  for  lives  {(f)  Sect.  22. 

and  years,  or  from  year  to  year.  {e)  Sect.  3,  and  First  Scliodule, 

(y)  See  soot.  51,  ante,  p.  457.  Part  I. 
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tions  of  the  Act  in  giving  to  the  landlord  or  his  agent  due 
notice  of  intention  to  execute  such  un  improvement  (/). 
But  compensation  may  be  obtained  for  the  improve- 
ment of  the  land  by  the  application  of  purchased 
manure  and  in  other  ways  described  in  the  Act, 
although  the  consent  of  the  landlord  should  not  have 
been  obtained  {g) .  The  Act  contains  special  provisions 
as  to  compensation  for  improvements  begun  during  the 
last  year  of  the  tenancy  (//).  For  those  improvements 
for  which  compensation  may  be  claimed  under  this  Act, 
although  they  may  have  been  made  without  the  con- 
sent of  or  notice  to  the  landlord,  fair  and  reasonable 
compensation,  payable  under  an  agreement  in  writing, 
may  be  substituted  for  compensation  under  the  Act  (/). 
And  where,  in  the  case  of  a  tenancy  under  a  contract  of 
tenancy  current  at  the  commencement  of  the  Act  (A-), 
any  agreement  in  writing,  or  custom,  or  the  Act  of 
1875,  provides  specific  compensation  for  any  improve- 
ment described  in  the  Act  of  1883,  compensation  in 
respect  of  such  improvement  is  to  be  payable  in  pur- 
suance of  such  agreement,  custom,  or  Act  of  1875,  in 
substitution  for  compensation  under  the  Act  of  1883  (/). 
But  any  agreement  made  by  a  tenant,  by  virtue  of  which 
he  is  deprived  of  his  right  to  claim  compensation  under 
this  Act  in  respect  of  any  improvement  described  therein 
(except  an  agreement  providing  such  compensation  as 
is  by  this  Act  permitted  to  be  substituted  for  compen- 
sation under  this  Act)  is  void,  both  at  law  and  in 
equity,  so  far  as  it  deprives  him  of  such  right  {)))) .  A 
tenant  is  not  entitled  to  claim  compensation  by  custom 
or  otherwise  than  in  manner  authorized  by  this  Act  in 
respect  of  any  improvement  for  which  he  is  entitled  to 
compensation  under  or  in  pursuance  of  this  Act :  but 

(/)  Sect.  4,  and   First   Sche-  (i)  See  sect.  5. 

dule,  Part  II.  [k]  See  s.  61. 

{g)  See  First    Schedule,    Part  (/}    Sect.  o. 

III.  \m)  Sect.  55. 

(/()  Sect.  59. 
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where  he  is  not  entitled  to  compensation  under  or  in 
pursuance  of  this  Act,  he  may  recover  compensation 
under  any  other  Act,  or  any  agreement  or  custom,  in 
the  same  manner  as  if  this  Act  had  not  passed  (ii). 

A  landlord,  on  paying  to  the  tenant  the  amount  due  Power  to 
to  him  in  respect  of  compensation  under  this  Act,  or  ^^^°°4^1 
compensation  authorized  by  this  Act  to  be  substituted  repayment, 
therefor,  or  on  expending  such  an  amount  as  may  be 
necessary  to   execute    an    improvement  by   drainage, 
which  the  landlord  has  undertaken  to  execute  himself 
in  accordance  with  this  Act  (o) ,  may  obtain  an  order 
from    the    County    Court    charging    the    holding,    or 
any  part  thereof,  with  the  repayment  of  the  amount 
paid   or   expended   with    such    interest    and   by   such 
instalments,  and  with  such  directions  for  giving  effect 
to  the  charge,  as  the    Court   thinks  fit.      But  where 
the  landlord  is  not  absolute  owner  of  the  holding  for 
his  own  benefit,  no  instalment  or  interest  is  to  be  made 
payable  after  the  time  when  the  improvement,  in  respect 
whereof  compensation  is  paid,  will,  where  an  award  has 
been  made,  be  taken  to  have  been  exhausted  according 
to  the  declaration  of  the  award,  and  in  any  other  case, 
after   the   time   when   any  such  improvement  will  in 
the  opinion  of  the  Court  have  become  exhausted  (p). 
Where  the  landlord  is  a  person  entitled  to  receive  the  Trustee 
rents  and  profits  of  any  holding  as  trustee,  or  in  any   ^^   °^  " 
character  otherwise  than  for  his  own  benefit,  compensa- 
tion is  not  recoverable  by  the  tenant  under  the  Act, 
against  such  landlord  personally,  but  may  be  recovered 
by  means  of  a  charge  on  the  holding  obtained  by  the 
tenant  in  his  own  favour  in  the  County  Court  (q).    The 
Act  also  contains  important  provisions  restricting  the  Restriction 
landlord's  right  to  distrain  on  a  liolding  to  whicli  the 

(/()  Sect.  57.  similar   provisions ;    see  stat.   38 

(o)  See  sect.  4.  &  39  Vict.  c.  92,  s.  42. 
(p)  Sect.  29;  sec  also  hs.  30—  (7)  Sect.  31. 

32.     The  Act  of  1875  contained 
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Tenant's 
ftxtures. 


Act  applies  (>•),  and  for  the  removal  of  tenant's  fixtures, 
subject  to  tlie  landlord's  option  to  purchase  the 
same  (.s). 


Long'  terms 
of  years. 


The  parties 
have  ample 
security. 


We  now  come  to  consider  those  long  terms  of  years 
of  which  frequent  use  is  made  in  conveyancing,  gene- 
rally for  the  purpose  of  securing  the  payment  of  money. 
For   this   purpose   it   is   obviously  desirable   that   the 
person  who  is  to  receive  the  money  should  have  as  much 
power  as  possible  of  realizing  his  security,  whether  by 
receipt  of  the  rents  or  by  selling  or  pledging  the  land  ; 
at  the  same  time  it  is  also  desirable  that  the  ownership 
of   the  land,  subject  to  the  payment  of    the  money, 
should  remain  as  much  as  possible  in  the  same  state  as 
before,  and  that  when  the  money  is  paid,  the  persons  to 
whom  it  was  due  should  no  longer  have  anything  to  do 
with  the  property.     These  desirable  objects  are  accom- 
plished by  conveyancers  by  means  of  the  creation  of  a 
long  term  of  years,  say  1,000,  which  is  vested  (when  the 
parties  to  be  paid  are  numerous,  or  other  circumstances 
make   such  a  course  desirable),  in  trustees,  upon  trust 
out  of  the  rents  and  profits  of  the  premises,  or  by  sale 
or  mortgage  thereof  for  the  whole  or  any  part  of  the 
term,  to  raise  and  pay  the  money  required,  as  it  may 
become  due,  and  upon  trust  to  permit  the  owners  of  the 
land  to  receive  the  residue  of  the  rents  and  profits.    By 
this  means  the  parties  to  be  paid  have  ample  security 
for  the  payment  of  then-  money.     Xot  only  have  their 
trustees  the  right  to  receive  on  their  behalf  (if  they 
think  fit)  the  v/hole  accruing  income  of  the  property, 
but  they  have  also  power  at  once  to  dispose  of  it  for 
1,000  years  to  come,  a  power  which  is  evidently  almost 
as  effectual  as  if  they  were  enabled  to  sell  the  fee  simple. 
Until  the  time  of  payment  comes,  the  owner  of  the  land 

(>•)  Sects.    44—52  :    see    ante,  (.v)  Sect.  34 ;   see  Williams  on 

pp.  293,  457.  Personal  Property,   16—19,   12th 

ed. 
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is  entitled,  on  tlie  other  hand,  to  receive  the  rents  and 
profits,  by  virtue  of  the  trust  under  which  the  trustees 
may  be  compelled  to  permit  him  so  to  do.     So,  if  part 
of  the  rents  should  be  required,  the  residue  must  be  paid 
over  to  the  owner ;  but  if  non-payment  by  the  owner 
shoidd  render  a  sale  necessary,  the  trustees  will  be  able 
to  assign  the  property,  or  any  part  of  it,  to  any  pur- 
chaser for  1,000  years  without  any  rent.     But  until  The  owncr- 
these  measures  may  be  enforced,  the  ownership  of  the  ^^^  "subiect 
land,  subject  to  the  payment  of  the  money,  remains  in  to  the  pay- 
the  same  state  as  before.     The  trustees,  to  whom  the  as  before. ' 
term  has  been  granted,  have  only  a  chattel  interest ;  the 
legal  seisin  of  the  freehold  remains  with  the  owner,  and 
may  be  conveyed  by  him,  or  devised  by  his  will,  or  will 
descend  to  his  heir,  in  the  same  manner  as  if  no  term 
existed,  the  term  all  the  while  still  hanging  over  the 
whole,  ready  to  deprive  the  owners  of  all  substantial 
enjoyment,  if  the  money  should  not  be  paid. 

If,  however,  the  money  should  be  paid,  or  should 
not  ultimately  be  required,  different  metliods  may  be 
employed  of  depriving  the  trustees  of  all  power  over 
the  property.  The  first  method,  and  that  most  usually 
adopted  in  modern  times,  is  by  inserting  in  the  deed, 
by  which  the  term  is  created,  a  proviso  that  tlie  term 
shall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  w'hich  it  is 
created  being  fully  performed  and  satisfied,  or  becoming 
unnecessary,  or  incapable  of  taking  effect  {f).  This 
proviso  for  cesser,  as  it  is  called,  makes  the  term  endure  Proviso  for 
so  long  only  as  the  purposes  of  the  trust  require  ;  and,  ^^^^s'^''- 
when  these  are  satisfied,  the  term  expires  without  any 
act  to  be  done  by  the  trustees  :  tlieir  title  at  once  ceases, 
and  they  cannot,  if  they  would,  any  longer  intermeddle 
with  the  property. 

(/)  Sec  Siigd.  Vend.  &  Tur.  O'Jl,  Hlh  i.l. 


488 


OF  PERSONAL  INTERESTS  IN  REAL  ESTATE, 


Terms  are 
used  for 
securing  por- 
tions. 


Any  estate  of 
freehold  is  a 
larger  estate 
than  a  term 
of  years. 


Merger  of  the 
term. 


Surrender. 


But  if  a  proviso  for  cesser  of  the  term  should  not  be 
inserted  in  the  deed  by  whioh  it  is  created,  there  is  still 
a  method  of  getting  rid  of  the  term,  Avithout  disturbing 
the  ownership  of  the  lands  which  the  term  overrides. 
The  lands  in  such  cases,  it  should  be  observed,  may 
not,  and  seldom  do,  belong  to  one  owner  for  an  estate 
in  fee  simple.  The  terms  of  which  we  are  now  speaking 
are  most  frequently  created  by  marriage  settlements,  and 
are  the  means  almost  invariably  used  for  seeming  the 
j)ortions  of  the  younger  children  ;  whilst  the  lauds  are 
settled  on  the  eldest  son  in  tail.  But,  on  the  son's 
coming  of  age,  or  on  his  marriage,  the  lands  are,  for 
the  most  part,  as  we  have  before  seen  {ii),  resettled  on 
him  for  life  only,  with  an  estate  tail  in  remainder  to  his 
unborn  eldest  son.  The  owner  of  the  lands  is  therefore 
probably  only  a  tenant  for  life,  or  perhaps  a  tenant  in 
tail.  But,  whether  the  estate  be  a  fee  simple,  or  an 
estate  tail,  or  for  life  only,  each  of  these  estates  is,  as 
we  have  seen,  an  estate  of  freehold  (x),  and,  as  such,  is 
larger,  in  contemplation  of  law,  than  any  term  of  years, 
however  long.  The  consequence  of  this  legal  doctrine 
is,  that  if  any  of  these  estates  should  happen  to  be  vested 
in  any  person,  who  at  the  same  time  is  possessed  of  a 
term  of  years  in  the  same  land,  and  no  other  estate 
should  intervene,  the  estate  of  freehold- will  infallibly 
swallow  up  the  term,  and  yet  be  not  a  bit  the  larger. 
The  term  will,  as  it  is  said,  be  merged  in  the  estate 
of  freehold  {y).  Thus,  let  A.  and  B.  be  tenants  for  a 
term  of  1,000  years,  and  subject  to  that  term  let  C.  be 
tenant  for  his  life ;  if  now  A.  and  B.  should  assign  their 
term  to  C.  (which  assignment  under  such  circumstances 
is  called  a  surrender),  C.  will  still  be  merely  tenant  for 
life  as  before.  The  term  will  be  gone  for  ever ;  yet  C. 
will  have  no  right  to  make  any  disposition  to  endure 


(m)  Ante,  p.  72. 

{x)  Ante,  pp.  28,  58,  83. 


(y)  3  Prest.   Conv.   219.     See 
ante,  pp.  298,  330. 
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beyond  his  own  life.  He  had  the  legal  seisin  of  the 
lands  before,  though  A.  and  B.  had  the  possession  by 
virtue  of  their  term  ;  now,  he  will  have  both  legal  seisin 
and  actual  possession  during  his  life,  and  A.  and  B. 
will  have  completely  given  up  all  their  interest  in  the 
premises.  Accordingly,  if  A.  and  B.  should  be  trustees 
for  the  piu'poses  we  have  mentioned,  a  surrender  by 
them  of  their  term  to  the  legal  owner  of  the  land,  will 
bring  back  the  ownership  to  the  same  state  as  before. 
Tlie  Act  to  amend  the  law  of  real  property  (z)  now  pro-  Surrenders 
vides  that  a  surrender  in  writing  of  an  interest  in  any  ^^^^  °  ^  Y 
tenements  or  hereditaments,  not  being  a  copyhold  inte- 
rest, and  not  being  an  interest  which  might  by  law  have 
been  created  without  writing,  shall  be  void  at  law  unless 
made  by  deed. 

The  merger  of  a  term  of  years  is  sometimes  occa-  Accidental 
sioned  by  the  accidental  union  of  the  term  and  the  "^^^^^'^• 
immediate  freehold  in  one  and  the  same  person.  Thus, 
if  the  trustee  of  the  term  should  purchase  the  freehold, 
or  if  it  should  be  left  to  him  by  the  will  of  the  former 
owner,  or  descend  to  him  as  heir  at  law,  in  each  of 
these  cases  the  term  will  merge.  So  if  one  of  two 
joint  holders  of  a  terra  obtain  the  immediate  freehold, 
his  moiety  of  the  term  will  merge  :  or  conversely  if 
the  sole  owner  of  a  term  obtain  the  immediate  freehold 
jointly  with  another,  one  moiety  of  the  term  will  merge, 
and  the  joint  ownership  of  the  freehold  will  continue, 
subject  only  to  the  remaining  moiety  of  the  term  (a). 
Merger  being  a  /^yr// incident  of  estates,  formerly  occurred 
quite  irrespectively  of  tlie  trusts  on  wliich  they  were 
held ;  but  equity  did  its  utmost  to  prevent  any  injury 

(c)  Stat.  8  &  9  Vict.  c.  lOG,  s.  3,  {a)  Sir   Ralph   Buvo/n   case,    1 

repealing  stat.  7  &  8  Vict.  c.  7G,       Vontr.  193,  19.5  ;  Co.  Litt.  180  a; 
8.  4,  to  the  .same  effect.  Tiurton's  Cuinpeudiuin,  pi.  900. 


in  autre  droit. 
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being  sustained  by  a  cestui  que  trust,  the  estate  of 
^vIlOse  trustee  might  accidentally  have  merged  (b).  The 
Supreme  Court  of  Judicature  Act,  1873  {c),  however, 
provides  (r/)  that  there  shall  not,  after  the  commencement 
of  that  Act,  which  took  place  on  the  1st  of  November, 
1875  (e),  be  any  merger  by  operation  of  law  only  of 
any  estate,  the  beneficial  interest  in  which  would  not  be 
deemed  to  be  merged  or  extinguished  in  equity.  The 
law,  though  it  did  not  recognize  the  trusts  of  equity,  yet 
took  notice  in  some  few  cases  of  property  being  held  by 
Estates  held  one  person  in  right  of  another,  or  in  autre  droit,  as  it  is 
called ;  and  in  these  cases  the  general  rule  was,  that  the 
union  of  the  term  with  the  immediate  freehold  would 
not  cause  any  merger,  if  such  union  were  occasioned 
by  the  act  of  law,  and  not  by  the  act  of  the  party. 
Thus,  if  a  term  were  held  by  a  person,  to  whose  wife 
the  immediate  freehold  afterwards  came  by  descent  or 
devise,  such  freehold,  coming  to  the  husband  in  right  of 
his  wiie,  would  not  have  caused  a  merger  of  the  term  {/). 
So,  if  the  owner  of  a  term  made  the  freeholder  his 
executor,  the  term  would  not  have  merged  (r/);  for  the 
executor  is  recognized  by  the  law  as  usually  holding 
only  for  the  benefit  of  creditors  and  legatees ;  but  if 
the  executor  himself  should  be  the  legatee  of  the  term, 
it  seems  that,  after  all  the  creditors  have  been  paid,  the 
term  will  still  merge  (//).  And  if  an  executor,  whether 
legatee  or  not,  holding  a  term  as  executor,  should 
jntrcluise  the  immediate  freehold,  the  better  opinion  is, 
that  this  being  his  own  act,  will  occasion  the  merger 

[b)  See  3Prest.  Conv.  320,  321 ;       5  H.  &  N.  766  ;  7  II.  &  N.  507. 
Chambers  \.  Kingham,   10  Ch.  D.  (y)  Co.  Litt.  338  b. 
743.                                                               {h)  3   Pi-est.    Conv.    310,    311. 

(c)  Stat.  36  &  37  Vict.  c.  66.  See  Law  v.  Urluiii,  16  Sim.  377, 
(rf)  Sect.  25,  subs.  (4).  and  Lord  St.  Leonards' conmients 
{e)  Stat.  37  &  38  Vict.  c.  83.  on  this  case,  Sugd.  V.  &  P.  507, 
(/)  Doe  d.   Blifflit  v.  Fett,   11  13th  ed. 

Adol.  (ScEUis,  842:  Joncsv.Davics, 
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of  the  term,  except  so  far  as  respects  tlie  rights  of  the 
creditors  of  the  testator  (?") . 

There  was  until  recently  another  method  of  disposing  The  term 
of  a  term  when  the  purposes  for  which  it  was  created  ™J^^ke^T*' 
had  been  accomplished.     If  it  were  not  destroyed  by  foot. 
a  proviso  for  cesser,  or  by  a  merger  in  the  freehold,  it 
might  have  been  kept  on  foot  for  the  benefit  of  tlie 
owner  of  the  property  for  the  time  being.     A  term,  as 
we  have  seen,  is   an   instrument  of  great  power,   yet 
easily  managed ;  and  in  case  of  a  sale  of  the  property, 
it  might  have  been  a  great  protection  to  the  purchaser. 
Suppose,  therefore,  that,  after  the  creation  of  such  a 
term  as  we  have  spoken  of,  the  whole  property  had  been 
sold.    The  pm^chascr,  in  this  case,  often  preferred  having 
the  term  still  kept  on  foot,  and  assigned  by  the  trustees 
to  a  new  trustee  of  his  own  choosing,  in  trust  for  himself, 
his  heirs  and  assigns;    or,  as  it  was  technically  said.  Assignment 
in  trust  to  attend  the  inheritance.     The  reason  for  this  ^^  t^^f^t" 

attonu  1116 

proceeding  was  that  the  former  owner  might,  possibly,  inheritauce. 

since  the  commencement  of  the  term,  have  created  some 

incumbrance  upon  the  property,  of  which  the  purchaser 

was  ignorant,  and  against  which,  if  existing,  he  was 

of  course  desirous  of  being  protected.     Suppose,  for  in-  Case  of  a 

stance,  that    a   rent-charge   had  been   granted  to   be  roJ^t-charg-e. 

issuing  out  of  the  lands,  subsequently  to  the  creation 

of  the  term  :  this  rent-charge  of  course  could  not  affect 

the  term  itself,  but  was  l)inding  only  on  the  freeliold, 

subject  to  the  term.     The  purchaser,  therefore,  if  ho 

took  no  notice  of  the  term,  bought  an  estate,  subject 

not  only  to  the  terra,  but  also  to  tlio  rent-charge.     Of 

the  existence  of  the  term,  however,  wo  suppose  him  to 

have  been  aware.     If  now  he  should  liave  procured  tlie  Consocinonco 

term  to  be  surrendered  to  himself,  tlie  unknown  rent-  [iJ  \Cll^n'''' 

charge,  not  being  any  estate  in  the  land,  would  not 

(0  SiJgd.  Voud.  &  Tur.  .OO.j,  13lh  cd. 
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have  prevented  the  union  and  merger  of  tlie  term  in 
the  freehold.  The  term  woukl  consequently  have  been 
destroyed,  and  the  purchaser  would  have  been  left 
without  any  protection  against  the  rent-charge,  of  the 
existence  of  which  lie  had  no  knowledge,  nor  any  means 
of  obtaining  information.  The  rent-charge,  by  tliis 
means,  became  a  charge,  not  only  on  the  legal  seisin, 
but  also  on  the  possession  of  the  lands,  and  was  said 
to  be  accelerated  by  the  merger  of  the  term  (/r).  The 
preferable  method,  therefore,  always  was  to  avoid  any 
Tlic  teiin  merger  of  the  term  ;  but  on  the  contrary,  to  obtain  an 
been  assf'^cd  assignment  of  it  to  a  trustee  in  trust  for  the  purchaser, 
to  attend  the  his  licu's  and  assigns,  and  to  attend  the  inheritance. 
The  trustee  thus  became  possessed  of  the  lands  for  the 
term  of  1,000  years;  but  he  was  bound,  by  virtue  of 
the  trust,  to  allow  the  purchaser  to  receive  the  rents, 
and  exercise  what  acts  of  ownership  he  might  please. 
If,  however,  any  unknown  incumbrance,  such  as  the 
rent-charge  in  the  case  supposed,  should  have  come  to 
light,  then  was  the  time  to  bring  the  term  into  action. 
If  the  rent-charge  should  have  been  claimed,  the  trustee 
of  the  term  would  at  once  have  interfered,  and  informed 
the  claimant  that,  as  his  rent-charge  was  made  subse- 
quently to  the  term,  he  must  wait  for  it  till  the  term 
was  over,  which  was  in  effect  a  postponement  ■'siiie  die. 
In  this  manner,  a  term  became  a  valuable  protection  to 
any  person  on  whose  behalf  it  was  kept  on  foot,  as  well 
as  a  source  of  serious  injury  to  any  incumbrancer,  such 
as  the  grantee  of  the  rent-charge,  who  might  have 
neglected  to  procure  an  assignment  of  it  on  his  own 
behalf,  or  to  obtain  a  declaration  of  trust  in  his  favour 
from  the  legal  owner  of  the  term.  For  it  will  be 
observed  that,  if  the  grantee  of  the  rent-charge  had 
obtained  from  the  persons  in  whom  the  term  was  vested 
a  declaration  of  trust  in  his  behalf,  they  would  have 

(/.)  3  Trest.  Conv.  460. 
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been  bound  to  retain  the  term,  and  could  not  lawfully 
have  assigned  it  to  a  trustee  for  the  purchaser. 

If  the  purchaser,  at  the  time  of  his  purchase,  should  If  the  pur- 
have  had  notice  of  the  rent-charge,  and  should  yet  liave  notice  of  the 

procm-ed  an  assignment  of  the  term  to  a  trustee  for  his  incumbrance 

at  the  time  of 
own  benent,  the  bourt  oi  Chancery  would,  on  the  nrst  iiis  purchase, 

principles  of  equity,  have  prevented  his  trustee  from  j|°  °th  tei-m 
making  any  use  of  the  term  to  the  detriment  of  the 
grantee  of  the  rent-charge  (/).  Such  a  proceeding 
would  evidently  be  a  direct  fraud,  and  not  the  pro- 
tection of  an  innocent  purchaser  against  an  unknown 
incumbrance.  To  this  rule,  however,  one  exception  An  exception, 
was  admitted,  which  reflects  no  great  credit  on  the 
gallantry,  to  say  the  least,  of  those  who  presided  in  the 
Court  of  Chancery.  In  the  common  case  of  a  sale  of 
lands  in  fee  simple  from  A.  to  B.,  it  was  holden  that, 
if  there  existed  a  term  in  the  lands,  created  prior  to 
the  time  when  A.'s  seisin  commenced,  or  prior  to  his 
marriage,  an  assignment  of  this  term  to  a  trustee  for  B.  Dower  barred 
might  be  made  use  of  for  the  purpose  of  defeating  the  oiterm!^^^^^ 
claim  of  A.'s  wife,  after  his  decease,  to  her  dower  out 
of  the  premises  {iii).  Here  B.  evidently  had  notice  that 
A.  was  manied,  and  he  knew  also  that,  by  the  law  the 
widow  of  A.  would,  on  his  decease,  be  entitled  to  dower 
out  of  the  lands.  Yet  the  Court  of  Chancery  permitted 
him  to  procure  an  assignment  of  the  term  to  a  trustee 
for  himself,  and  to  tell  the  widow  that,  as  her  right  to 
dower  arose  subsequently  to  the  creation  of  the  term, 
she  must  wait  for  her  dower  till  the  term  was  ended. 
We  have  already  seen  («),  that,  as  to  all  women  married 
after  the  first  of  January,  1834,  the  right  to  dower  has 
been  placed  at  the  disposal  of  their  husbands.  Such 
husbands,  therefore,  had  no  need  to  request  the  concur- 

(/)    Willoughhy    V.    Wdlouyhhy,  {m)  Sugd.  Vend.  &  Tur.   510, 

1  T.  Rep.  703.  13th  ed. ;  Co.  Litt.  208  a,  u.  (1). 

(//)  Auto,  p.  285. 
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rence  of  their  wives  iu  a  sale  of  their  lands,  or  to  resort 
to  the  device  of  assigning  a  term,  should  this  concur- 
rence not  have  been  obtained. 


The  owner  of 

the  inhcrit- 
aiico  suhject 
to  au  (ittcud- 
aut  term  had 
a  real  estate. 


Term  atteuJ- 
ant  by  con- 
struction of 
law. 


When  a  terra  had  been  assigned  to  attend  the  in- 
heritance, the  owner  of  such  inheritance  was  not  re- 
garded, in  consequence  of  the  trust  of  the  term  in  his 
favour,  as  having  any  interest  of  a  personal  nature, 
even  in  contemplation  of  equity  ;  but  as,  at  law,  he 
had  a  real  estate  of  inheritance  in  the  lands,  subject  to 
the  terra,  so,  in  equity,  he  had,  by  virtue  of  the  trust 
of  the  term  in  his  favour,  a  real  estate  of  inheritance 
in  iramcdiato  possession  and  enjoyment  (o).  If  the 
term  were  neither  surrendered  nor  assigned  to  a  trustee 
to  attend  the  inheritance,  it  still  was  considered  attend- 
ant on  the  inheritance,  by  construction  of  law,  for 
the  benefit  of  all  persons  interested  in  the  inheritance 
according  to  their  respective  titles  and  estates. 


Act  to  render       An  Act  has,  howevcr,  been  passed  *'  to  render  the 
mcnt^of^si^itis-  i^ssignment  of  satisfied  terms  unnecessary  "  (^j).     This 

fied  terms 


unnecessarv. 


Act  provides  (q),  that  every  satisfied  term  of  years 
which,  either  by  express  declaration  or  by  construction 
of  law,  shall  upon  the  thii-t}- first  day  of  December,  184o, 
be  attendant  upon  the  reversion  or  inheritance  of  any 
lands,  shall  o)i  tJnd  day  ahsohdely  cease  and  determine 
as  to  the  land  upon  the  inheritance  or  reversion  whereof 
such  term  shall  be  attendant  as  aforesaid,  except  that 
every  such  term  of  years  which  shall  be  so  attendant 
as  aforesaid  by  express  declaration,  although  thereby 
made  to  cease  and  determine,  shall  afford  to  every 
person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and  demand, 
as  it  would  have  afforded  to  him  if  it  had  continued  to 
subsist,  but  liad  not  been  assigned  or  dealt  with,  after 


(o)  Sugd.  Vend.    &  Pur.   790, 
11th  ed. 


{]))  Stat.  8  &  9  Vict.  c.  112. 
iq)  Sect.  1. 
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the  said  thirty-first  day  of  December,  1845,  and  shall, 
for  the  purpose  of  such  protection,  he  considered  in 
every  Court  of  law  and  of  equity  ^o  he  a  suhsisting  term. 
The  Act  fui'ther  provides  (r)  that  every  term  of  years 
then  subsisting,  or  thereafter  to  be  created,  becoming- 
satisfied  after  the  thirty-first  of  December,  1845,  and 
which,  either  by  express  declaration  or  by  construction 
of  law,  shall  after  that  day  become  attendant  upon  the 
inheritance  or  reversion  of  any  land,  shall,  immediately 
upon  the  same  becoming  so  attendant,  absolutely  cease 
and  determine  as  to  the  land  uj)on  the  inheritance  or 
reversion  whereof  such  term  shall  become  attendant 
as  aforesaid  (s).  In  the  two  first  editions  of  this  work, 
some  remarks  on  this  Act  were  inserted  by  way  of 
Appendix,  These  remarks  are  now  omitted,  not  be- 
cause the  author  changed  his  opinion  on  the  wording 
of  the  Act,  but  because  the  remarks,  being  of  a  contro- 
versial natui'e,  seemed  to  him  to  be  scarcely  fitted  to  be 
continued  in  every  edition  of  a  work  intended  for  the 
use  of  students,  and  also  because  the  Act  has,  upon  the 
whole,  conferred  a  great  benefit  on  the  community. 
Experience  has  in  fact  shown  that  the  cases  in  which 
purchasers  enjoy  their  property  without  any  molesta- 
tion are  infinitely  more  numerous  than  those  in  which 
they  are  compelled  to  rely  on  attendant  terms  for  pro- 
tection ;  so  that  the  saving  of  expense  to  the  generality 
of  purchasers  seems  greatly  to  counterbalance  the  incon- 
venience to  which  the  very  small  minority  may  be  put, 
who  have  occasion  to  set  up  attendant  terms  as  a  defence 
against  adverse  proceedings.  And  it  is  very  possible  that 

(>•)  Stat.  8  &   9  Vict.   c.    112,  in  trust  for  securinj^  a  niortg-ajjro 

8.  2;  Anderson  \.  TUjnit,  L.  C.  k.  debt,  and  subject  thereto  to  attcuil 

LL.J.,  21  W.  R.  loO;  L.  R.,   8  tlic  inheritance,  is  not  an  atteiid- 

Ch.  180.  ant  term  witliin  this  net.     Shaw 

(»)  It  has  been  decided  that  a  v.  Johimuu,  1  Drew.  &  Sniale,  112. 
term  of  years  assigned  to  a  trustee 
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somo  of  the  questions  to  wliicli  this  Act  gives  rise  may 
never  be  actually  litigated  in  a  Court  of  justice. 


Enlargement 
of  loiip:  term 
into  fee 
simple. 


Conditions — 

1.  Term  must 
have  200  years 
at  least  to 
run, 

2.  Must  have 
been  ori- 
ginally for 
300  years  at 
least. 

3.  Without 
any  trust  for 
or  right  of  re- 
demption by 
freeholder, 
&c. 

4.  Without 
any  rent,  «fcc. 


Who  may  so 
enlarge  term. 


An  important  innovation  was  made  in  the  law  relat- 
ing to  long  terms  of  years  by  the  Convcj'anciug  and 
Law  of  Property  Act,  18S1  (/).  The  G5th  section  of 
this  Act  provides  for  the  enlargement  into  estates  in 
fee  simple  of  long  terms  of  years  which  fulfil  certain 
conditions  :  it  runs  as  follows  : — • 

(Sub-sect.  1.)  Where  a  residue  unexpired  of  not  less 
than  two  hundred  years  of  a  term  which,  as  originally 
created,  was  for  not  less  than  three  hundred  years,  is 
subsisting  in  land,  whether  being  the  whole  land  origi- 
nally comprised  in  the  term,  or  part  only  thereof,  with- 
out any  trust  or  right  of  redemption  affecting  the  term 
in  favour  of  the  freeholder,  or  other  person  entitled  in 
reversion  expectant  on  the  term,  and  without  any  rent, 
or  with  merely  a  peppercorn  rent  or  other  rent  having 
no  money  value,  incident  to  the  reversion,  or  having 
had  a  rent,  not  being  merely  a  peppercorn  rent  or  other 
rent  having  no  money  value,  originally  so  incident, 
which  subsequently  has  been  released,  or  has  become 
barred  by  lapse  of  time,  or  has  in  any  other  way  ceased 
to  be  payable,  then  the  term  may  be  enlarged  into  a 
fee  simple  in  the  manner,  and  subject  to  the  restrictions, 
in  this  section  provided. 

(Sub-sect.  2.)  Each  of  the  following  persons  (namely)  : 
(i.)  Any  person  beneficially  entitled  in  right  of  the 
term,  whether  subject  to  any  incumbrance 
or  not,  to  possession  of  any  land  comprised 
in  the  term  ;  but,  in  case  of  a  married 
woman  with  the  concurrence  of  her  hus- 
band, unless  she  is  entitled  for  her  separate 


{t)  Stat.  44  &  45  Vict.  c.  41  ;  see  Williams's  Conveyancing  Statutes, 
244—246. 
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use,  "whetlier  with  restraint  on  anticipation 
or  not,  and  tlien  without  his  concuiTence ; 
(ii.)  Any  person  being  in  receipt    of  income  as 
trustee,  in  right  of  the  term,  or  having  the 
term  vested  in  him  in  trust  for  sale,  whether 
subject  to  any  incumbrance  or  not ; 
(iii.)  Any  person  in  whom,  as  personal  represen- 
tative of  any  deceased  person,  the  term  is 
vested,  whether  subject  to  any  incumbrance 
or  not ; 
shall,  as  far  as  regards  the  land  to  which  he  is  entitled, 
or  in  which  he  is  interested,  in  right  of  the  term,  in  any 
such  character   as   aforesaid,   have   power  by   deed  to 
declare  to  the  effect  that,  from  and  after  the  execution  Enlargement 
of  the  deed,  the  term  shall  be  enlarged  into  a  fee  simple,  declaration  by 

(Sub-sect.  3.)  Thereupon,  by  virtue  of  the  deed  and  <leed. 
of  this  Act,  the  term  shall  become   and  be  enlarged 
accordingly,  and   the  person   in  whom  the  term   was 
previously  vested  shall  acquire  and  have  in  the  land  a 
fee  simple  instead  of  the  term. 

(Sub-sect.  4.)  The  estate  in  fee  simple  so  acquired  by  Fee  simple 
enlargement  shall   be  subject   to  all   the  same  trusts,  sui^e'ctTo 
powers,  executory  limitations  over,  rights,  and  equities,  ^'^'^^  trusts, 

Sec    3jS  tGrm 

and  to  all  the  same  covenants  and  provisions  relating  to 
user  and  enjoyment,  and  to  all  the  same  obligations  of 
every  kind,  as  the  term  would  have  been  subject  to  if 
it  had  not  been  so  enlarged. 

(Sub-sect.  5.)  But  where  any  land  so  held  for  the  re-  If  term 
sidue  of  a  term  has  been  settled  in  trust  by  reference  to  referrac/to 
other  land,  being  freehold  land,  so  as  to  go  along  with  freeholds,  fee 

,  ,  „  ,        .  simple  so 

that  other  land  as  tar  as  the  law  permits,  and,  at  the  time  acquired  to 
of  enlargement,  the  ultimate  beneficial  interest  in  the  ^  «<^ttlcd  m 

"  ,  .     .  same  way  as 

term,  whether  subject  to  any  subsisting  particular  cs-  such  freo- 

tate  or  not,  has  not  become  absolutely  and  iudefeasibly 
vested  in  any  person,  then  the  estate  in  fee  simple  ac- 
quired as  aforesaid  shall,  without  prejudice  to  any  con- 
veyance for  value  previously'  niuilo  by  a  ])orson  having 

W.IM'.  K    K 


holds. 


498  OF  PERSONAL  INTERESTS  IN  REAL  ESTATE. 

a  contingent  or  dofeasiblo  interest  in  the  term,  be  liable 
to  be,  and  sliall  be,  conveyed  and  settled  in  like  manner 
as  the  other  land,  being  freehold  land,  aforesaid,  and 
until  so  conveyed  and  settled  shall  devolve  beneficially 
as  if  it  had  been  so  conveyed  and  settled. 
Fee  simple  (Sub-sect.  6.)  The  estate  in  fee  simple  so  acquired 

to  iudude  shall,  whether  the  term  was  originally  created  without 
mines,  &c.  impeachment  of  waste  or  not,  include  the  fee  simple  in 
all  mines  and  minerals  which  at  the  time  of  enlarge- 
ment have  not  been  severed  in  right  or  in  fact,  or  have 
not  been  severed  or  reserved  by  an  Inclosure  Act  or 
award. 

(Sub-sect.  7.)  This  section  applies  to  every  such  term 
as  aforesaid  subsisting  at  or  after  the  commencement  of 
this  Act. 

By  the  Conveyancing  Act,  1882  {i<),  the  above  section 
applies  to  every  such  term  as  mentioned  therein,  whether 
having  as  the  immediate  reversion  thereon  the  freeliold 
or  not :  but  not  to  any  term  liable  to  be  determined  by 
re-entry  for  condition  broken,  or  to  any  term  created 
by  sub-demise  out  of  a  superior  term,  itself  incapable 
of  being  enlarged  into  a  fee  simple. 

(«)  Stat.  45  &  4G  Vict.  c.  39,  s.  11. 


(     409     ) 
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OF    A    MORTGAGE    DEBT. 


Our  next  subject  for  consideration  is  a  mortgage  debt. 
The  term  mortgage  debt  is  here  employed  for  want  of 
one  which  can  more  precisely  express  the  kind  of  interest 
intended  to  be  spoken  of.  Every  person  who  borrows 
money,  whether  upon  mortgage  or  not,  incurs  a  dcht  or 
personal  obligation  to  repay  out  of  whatever  means  he 
may  possess ;  and  this  obligation  is  usually  expressed 
in  a  mortgage  deed  in  the  shape  of  a  covenant  by  the 
borrower  to  repay  the  lender  the  money  lent,  with 
interest  at  the  rate  agreed  on.  If,  however,  the  borrower 
should  personally  be  unable  to  repay  the  money  lent  to 
him,  or  if,  as  occasionally  happens,  it  is  expressly  stipu- 
lated that  the  borrower  shall  not  be  personally  liable 
to  repay,  then  the  lender  must  depend  solely  upon  the 
property  mortgaged ;  and  the  nature  of  his  interest  in 
such  property,  here  called  his  mortgage  debt,  is  now 
attempted  to  be  explained.  In  this  point  of  view,  a  a  mortgage 
mortgage  debt  may  be  defined  to  be  an  interest  in  land  ^,^i,.*nuterest 
of  a  personal  nature,  which  was  recognized  as  such  only  in  l^ind  in 
by  the  Court  of  Chancery,  in  its  office  of  administering 
equity.  We  have  seen  in  the  chapter  on  Uses  and 
Trusts,  that  the  Court  of  Chancery  is  now  abolished, 
although  the  doctrines  of  equity  remain  the  same.  In 
equity,  a  mortgage  debt  is  a  sum  of  money,  the  payment 
whereof  is  secured,  with  interest,  on  certain  lands ;  and 
being  money,  it  is  personal  property,  subject  to  all  the 
incidents  which  appertain  to  such  property.  The  Courts 
of  law,  on  the  other  hand,  did  not  regard  a  mortgage  in 
the  light  of  a  mere  security  for  the  repayment  of  money 

i<  \<  ■> 
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with  interest.  A  mortgage  in  law  was  an  absolute  con- 
veyance, subject  to  an  agreement  for  a  reconveyance  on 
a  certain  given  event.  Thus,  let  us  suppose  freehold 
lands  to  be  conveyed  by  A.,  a  person  seised  in  fee,  to  B. 
and  his  heirs,  subject  to  a  proviso,  that  on  repayment 
on  a  given  future  day,  by  A.  to  B.,  of  a  sum  of  money 
then  lent  by  B.  to  A.,  witli  interest  until  repayment,  B. 
or  his  lieirs  will  reconvey  the  lands  to  A.  and  his  heirs ; 
and  with  a  further  proviso  (r/),  that  until  default  shall 
be  made  in  payment  of  the  money,  A.  and  his  heirs  may 
hold  the  land  without  any  interruj^tion  from  B.  or  his 
heirs.  Here  we  have  at  once  a  common  mortgage  of 
freehold  land  il)).     A.,  who  conveys  the  land,  is  called 

[a)  Kow  usually  omitted  ;  see  Davidisoii's  Precedents  in  Convey- 
ancing, Vol.  II.,  Part  IL,  p.  43,  4tlicd. 

[b)  The  following  duties  are  imposed  by  the  Stamp  Act,  1870,  stat. 
33  &  34  Vict.c.  97:  — 

Moi-tgage,  bond,  debenture,  covenant,  warrant  of  attorney 
to  confess  and  enter  up  judgment,  and  foreign  security  of 
any  kind : 

(I)  Being   the   only   or  principal  or  primary  seciu-ity 
for— 

The  payment  or  repayment  of  money  not  ex-     £    a.  d. 

ceeding  25^. 
Exceeding  25/.  and  not  exceeding  50/. 
50/.  ,,  100/. 


100/. 
150/. 
200/. 
250/. 
300/. 


150/. 
200/. 
250/. 
300/. 


For  every  100/.  and  also  for  any  fractional  part 
of  100/.  of  such  amount 

(2)  Being  a  collateral  or  auxiliarj^  or  additional  or  sub- 

stituted security,  or  by  way  of  further  assurance 
for  the  above-mentioned  purpose  where  the  prin- 
cipal or  primary  security  is  duly  stamped  : 

For  every  100/.   and  also  for  any  fractional 
part  of  100/.  of  the  amount  secured. . 

(3)  Transfer,  assignment,  disposition,  or  assignation  of 

any  mortgage,  bond,  debenture,  covenant  or 
foreign  security,  or  of  any  money  or  stock 
secured  by  any  such  instrument,  or  by  any  war- 


0     2     6 


0     0     G 
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the  mortgagor  ;  B.,  who  lends  the  money,  and  to  whom 
the  land  is  conveyed,  is  called  the  mortgagee.  The 
conveyance  of  the  land  from  A.  to  B.  gives  to  B.,  as  is 
evident,  an  estate  in  fee  simple  at  law.  He  thenceforth 
becomes,  at  law,  the  absolute  owner  of  the  premises, 
subject  to  the  agreement  under  which  A.  has  a  right 
of  enjoyment,  until  the  day  named  for  the  payment  of 
the  money  (<?)  ;  on  which  day,  if  the  money  be  duly 
paid,  B.  has  agreed  to  reconvey  the  estate  to  A.  If, 
when  the  day  comes,  A.  should  repay  the  money  with 
interest,  B.  of  course  must  reconvey  the  lands  ;  but  if 
the  money  should  not  be  repaid  punctually  on  the  day 
fixed,  there  is  evidently  nothing  on  the  face  of  the 
ari'angement  to  prevent  B.  from  keeping  the  lands  to 
himself  and  his  heirs  for  ever.  But  upon  this  arrange- 
ment, a  very  diiferent  construction  was  placed  by  the 
Courts  of  law  and  by  the  Com-ts  of  equity,  a  construction 
which  well  illustrates  the  difference  between  the  two. 

The  Courts  of  law,  adhering,  according  to  their  ancient  Construction 
custom,  to  the  strict  literal  meaning  of  the  terms,  held,  j^  \^^y^  °'  ° 
that  if  A.  did  not  pay  or  tender  the  money  punctually 

rant  of  attorney  to  enter  up  judg-ment,  or  by  any    £    ,v.   d. 
judgment : 

For  every  100/.  and  also  for  any  fractional  part 
of  100/.  of  the  amount  transferred,  assigned 
or  disponed        ..  ..  ..  ..  ..006 

And  also  ^here  any  further  money  is  j  ''^^^^^^^^IS^ 

added  to  the  money  already  secured  |     for  such  fm-tlier 

V     money. 

(4)  Reconveyance,   release,    discharge,    surrender,    re- 

8un"ender,  warrant  to  vacate,  or  renunciation  of 

any  such  security  as  aforesaid,  or  of  the  benefit 

thereof,  or  of  the  money  thereby  secured  : 

For  every  100/.   and  also  for  any  fraction;il 

part  of  100/.  of  the  total  amount  or  value  of 

the  money  at  any  time  secured         . .  . .      0     0     G 

(c)  See  as  to  this,  JJoe  d.  lioyhmce  v.  Lighlfuot,  8  Mee.  &  W.  6o3  ; 

Doe  d.  Farsleyy.  Lay,  2  Q.  B.  147  ;  Rogers  v.  Grazchrook,  8  Q.  IJ.  895. 

Sec  also  Davidson's  Precedonts  in  ConveyaDcing,  Vol.  II.,  I'art  II., 

4th  ed.,  p.  4:5. 
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Origin  of  the 
term  mort- 
fjage. 


The  legal 
estate  belongs 
to  the  mort- 
gagee. 


The  mort- 
gagor could 
not  even 
make  a  valid 
lease. 


on  the  (lay  named,  lio  should  lose  the  land  for  ever ;  and 
this,  according  to  Littleton  {(I) ,  is  the  origin  of  the  term 
mortgage  or  moiiuum  radiioii,  "  for  that  it  is  doubtful 
whether  the  feoffor  will  pay  at  the  day  limited  such 
sum  or  not ;  and  if  he  doth  not  pay,  then  the  land 
which  is  put  in  pledge,  upon  condition  for  the  payment 
of  the  money,  is  taken  from  him  for  ever,  and  is  dead 
to  him  upon  condition,  &c.  And  if  he  doth  pay  the 
money,  then  the  pledge  is  dead  as  to  the  tenant,  &c." 
Correct,  however,  as  is  Littleton's  statement  of  the 
law,  the  accuracy  of  his  derivation  may  be  questioned ; 
as  the  word  mortgngc  appears  to  have  been  applied,  in 
more  early  times,  to  a  feoffment  to  the  creditor  and 
his  heirs,  to  be  held  by  him  until  his  debtor  paid  him 
a  given  sum  ;  until  which  time  he  received  the  rents 
without  account,  so  that  the  estate  was  unprofitable 
or  dead  to  the  debtor  in  the  meantime  (e)  ;  the  rents 
being  taken  in  lieu  of  interest,  which,  under  the  name 
of  usury,  was  anciently  regarded  as  an  unchristian 
abomination  (,/').  This  species  of  mortgage  has,  how- 
ever, long  been  disused,  and  the  form  above  given  is 
now  constantly  employed.  From  the  date  of  the  mort- 
gage deed,  the  legal  estate  in  fee  simple  belongs,  not  to 
the  mortgagor,  but  to  the  mortgagee.  The  mortgagor, 
consequently,  with  the  exce2:)tions  next  hereafter  men- 
tioned, is  thenceforward  unable  to  create  any  legal  estate 
or  interest  in  the  premises;  previously  to  the  1st  January, 
1882,  he  could  not  even  make  a  valid  lease  for  a  term  of 
years  (f/), — a  point  of  laAv  to(j  frequently  neglected  by 
those  whose  necessities  obliged  them  to  mortgage  their 


{(I)  Sect.  332. 

(e)  Glanville,  lib.  10,  cap.  6  ; 
Coote  on  Mortgages,  book  1,  ch.  2. 

(/)  Interest  was  first  allowed 
by  law  by  stat.  37  Hen.  VIII. 
c.  9,  by  which  also  interest  above 
ten  per  cent,  was  forbidden. 

{<))  See  Doc  d.  Barney  v.  Adams, 


2  Cro.  &  Jerv.  235 ;  Whitton  v. 
FcacocJc,  2  Bing.  N.  C.  411  ;  Green 
V.  James,  6  Mee.  &  Wels.  G5G  ; 
Doe  d.  Lord  Bowne  v.  Thompson, 
9  Q.  B.  1037  ;  Cuthbertson  v. 
Irving,  4  H.  &  N.  724  ;  6  H.  & 
N.  135;  Saunders  Y.  Merry  weather, 

3  H.  &  Colt.  902. 
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estates.     In  some  cases,  however,  by  agreement  between  Except  under 
the  parties,  a  jiower  for  the  mortgagor  to  grant  leases,  power'of^^ 
operating  in  the  same  manner  as  a  power  of  leasing  leasing, 
given  to  the  tenant  for  life  by  a  settlement  (//),  was  in- 
serted in  the  mortgage  deed.     An  important  change  has 
been  made  in  the  law  on  this  point  by  the  18th  section 
of  the  Conveyancing  and  Law  of  Property  Act,  1881  (/). 
For  if  the  mortgage  be  made  after  the  31st  December,  Mortgagor 
1881,  the  mortgagor  while  in  possession  has  power  by  vaHdl^feTon 
virtue  of  that  Act  to  make  an  agricultural  or  occupation  certain  con- 

1  (.  ,  ,  T         1  j_  ditions. 

lease  lor  any  term  not  exceeding  twenty- one  years,  or  a 
building  lease  for  any  term  not  exceeding  ninety-nine 
years,  upon  the  conditions  defined  in  the  18th  section  of 
the  Act  (A-).  Any  such  lease  made  in  compliance  with 
those  conditions  will  be  vahd  as  against  the  mortgagee 
or  any  other  incumbrancer.  This  statutory  right  of  the  Unless  re- 
mortgagor  may  be  excluded  by  agreement  between  the  f^^l^^lf^J 
parties  ;  for  the  18th  section  applies  only  if  and  as  far  lation. 
as  a  contrary  intention  is  not  expressed  by  the  mort- 
gagor and  mortgagee  in  f/w  mortgage  deed  or  othcrtcise  i)i 
icritituj,  and  has  effect  subject  to  the  terms  of  the  mort- 
gage deed  or  of  any  such  writing  and  to  the  provisions 
therein  contained  (/).  A  stipulation  that  the  18tli 
section  of  the  Act  shall  not  apply,  is  not  uncommon  in 
practice  (/«).  It  is  important  for  the  mortgagee  clearly 
to  negative  the  above  right,  if  he  wishes  to  do  so,  for  a 
contract  to  make  or  accept  a  lease,  under  the  18th  sec- 
tion, may  be  enforced  by  or  against  every  person  on 
whom  the  lease,  if  granted,  would  be  binding  (;?).  And 
the  provisions  of  the  18tli  section  are  to  be  construed  to 
extend  and  apply,  as  far  as  circumstances  admit,  to  any 
letting,  and  to  an  agreement,  whether  in  writing  or  not, 

(//)  Aote,  p.  354.  (/)  Sect.  18,  sub-sect.  13  ;  see 

(t)  Stat.  44  &  4.5  Vict.  c.  41.  Williams's    Conveyancing     Sta- 

Sec     Williams's      Conveyancing  tutes,  134,  135. 

Statutes,  128—137.  (w)  Sec    WilliamH's     Convey- 

{k)  Sect.  18.     See  sub-sects.  1,  ancing  Statutes,  133,  409. 

3—11.  (")  Sect.  18,  sub-.sect.  12. 
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Power  of 

mortgagee  in 
possession  to 
lease. 


Express 
powers  of 
leasing  may 
still  be  H'iven. 


Mortgafres 
made  before 
the  year  1882, 


for  leasing  or  letting  (o) .  Exactly  similar  powers  of 
leasing,  which  may  be  excluded  or  varied  by  express 
stipulation  in  tlio  same  Avay,  are  given  by  the  same 
section  to  a  mortgagee  of  laud  while  in  possession ;  and 
leases  duly  made  by  him  under  those  powers  are  valid 
as  against  all  prior  mortgagees  and  incumbrancers,  and 
as  against  the  mortgagor  (/;) .  But,  if  desired,  express 
powers  of  leasing  may  still  be  given  by  the  mortgage 
deed  as  before  ;  for  nothing  in  the  Act  is  to  prevent  the 
mortgage  deed  from  reserAang  to  or  conferring  on  the 
mortgagor  or  the  mortgagee,  or  both,  any  further  or 
other  powers  of  leasing  or  having  reference  to  leasing ; 
and  any  powers  so  given  are  to  be  exerciseable,  as  far  as 
may  be,  as  if  they  were  conferred  by  the  Act,  and  with 
all  the  like  incidents,  effects  and  consequences,  unless  a 
contrary  intention  be  expressed  in  the  mortgage  deed  {q). 
Any  of  the  provisions  of  the  18th  section  of  the  Act  may, 
by  agreement  in  writing  made  after  the  commencement 
of  the  Act  (that  is,  after  the  31st  December,  1881)  be- 
tween mortgagor  and  mortgagee,  be  applied  to  a  mort- 
gage made  before  the  commencement  of  the  Act,  so, 
nevertheless,  that  any  such  agreement  shall  not  -^ve- 
judicially  affect  any  right  or  interest  of  any  mortgagee 
not  joining  in  or  adopting  the  agreement  (>•), 


When  the  day 
of  payment 
had  passed, 
the  mort- 
gagee might 
haA-e  ejected 
the  mort- 
gagor without 
notice. 


Formerly,  when  the  day  named  for  payment  had 
passed,  the  mortgagee,  if  not  repaid  his  money,  might 
at  any  time  have  brought  an  action  of  ejectment  against 
the  mortgagor  without  any  notice,  and  thus  have  turned 
him  out  of  possession  (.s)  ;  so  that,  if  the  debtor  had  now 
no  greater  mercy  shown  to  him  than  the  Courts  of  law 


(o)  Sect.  18,  sub- sect.  17. 

{p)  Sect.    18,  sub-sect.  2 

WUliams's  Conveyancing 
tutes,  129. 

{q)  Sect.  18,  sub-sect.   14 

"WiUiams's  Conveyancing 
tutes,  136. 


;  see 
Sta- 


;  see 

Sta- 


(>•)  Sect.  18,  sub-sect.  16. 

(a)  lurch  V.  HaU,  Doug.  21  ; 
J)oe  d.  Eoby  v.  Maiscy,  8  Bar.  & 
Cres.  767  ;  Doe  d.  FisJier  v.  Giles, 
5  Bing.  421 ;  Coote  on  Mortgages, 
book  3,  ch.  3. 
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allowed,  the  smallest  want  of  punctuality  in  his  pay- 
ment would  cause  him  for  ever  to  lose  the  estate  he  had 
pledged.     In  modern  times,  a  provision  was  certainly  Stat.  7  Geo. 
made  by  Act  of  Parliament  for  staying  the  proceedings     '  ""     " 
in  any  action  of  ejectment  brought  by  the  mortgagee, 
on  payment  by  the  mortgagor,  being  the  defendant  in 
the  action  [t),  of  all  principal,  interest  and  costs  (ii).    But 
at  the  time  of  this  enactment,  the  jurisdiction  of  equity 
over  mortgages  had  become  fully  established ;  and  the 
Act  may  consequently  be  regarded  as  ancillary  only  to 
that  full  relief,  which,  as   we  shall  see,  the   Court   of 
Chancery  was  accustomed  to  afford  to  the  mortgagor  in 
all  such  cases.     The  Supreme  Court  of  Judicature  Act,  New  enact- 
1873  {t),  now  provides  (//)  that  a  mortgagor  entitled  for  °^^^*- 
the  time  being  to  the  possession  or  receipt  of  the  rents  may  m  some 
and  profits  of  any  land,  as  to  which  no  notice  of  his  in-  ?^^^^  ^"®  ^^ 

.  "  .  .  Ills  own  name, 

tention  to  take  possession,  or  to  enter  into  the  receipt  of 

the  rents  and  profits  thereof  shall  have  been  given  by 

the  mortgagee,  may  sue  for  sucli  possession,  or  for  the 

recovery  of  such  rents  or  profits,  or  to  prevent  or  recover 

damages   in   respect  of   any  trespass   or   other   wrong 

relative  thereto,  in  his  own  name  only,  unless  the  cause 

of  action  arises  upon  a  lease  or  other  contract  made  by 

him  jointly  with  any  other  person  (:;). 

The    relative   rights    of   mortgagor   and   mortgagee  Interposition 
appear  to  have  long  remained  on  the  footing  of  the  "j  chancei-'*^ 
strict   construction  of  their   bargain,  adopted   by   the 
Courts  of  law.     It  was  not  till  tlie  reign  of  James  I. 
that  the  Court  of  Chancery  took  upon  itself  to  interfere 
between  the  parties  («).     But  at  length,  having  deter- 

{()  Doc  d.    Ifio-si  V.   r/if/nn,  4  (.r)  Stat.  3G  &  37  Vict,  c  GG. 

Adol.  &E11.  811.  (//)  Sect.  25,  Hub-scct.  (.5). 

(«)  Stat.  7  Geo.  II.  c.  20,  h.  1.  (;)  See     Williams's     Convey- 

See  also  stat.  lij  &  16  Vict.  c.  76,  anciny  Statutes,  lOG,  IGl. 
ss.    219,   220,   repealed   by  atat.  (a)  Cooto  on  Mort^jcages,  book 

46  &  47  Vict,  0.49;  ant<',  ].]..  21 1  1,  cli.  .']. 
—216. 
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mined  to  interpose,  it  Avent  so  far  as  boldly  to  lay  down 
as  one  of  its  rules,  that  no  agreement  of  the  parties, 
for  the  exclusion  of  its  interference,  should  have  any 
effect  (h).     This  rule,  no  less  benevolent  tlian  bold,  is 
a  striking-  instance  of  that  determination  to  enforce  fair 
dealing  between  man  and  man,  which  raised  the  Com't 
of  Chancery,  notwithstanding  the  many  defects  in  its 
system  of  administration,  to  the  power  and  dignity 
which  it  enjoyed.     The  Court  of  Chancery  accordingly 
held,  that  after  the  day  fixed  for  the  payment  of  the 
money  had  passed,  the  mortgagor  had  still  a  right  to 
redeem  his  estate,  on  payment  to  the  mortgagee  of  all 
principal,  interest  and  costs  due  upon  the  mortgage  to 
the  time  of  actual  payment.     This  right  still  remains, 
Equity  of         and  is  called  the  mortgagor's  cqiiif//  of  redemption ;  and 
re  emp  ion.      ^^^  agreement  with  the  creditor,  expressed  in  any  terms, 
however  stringent,  can  deprive  the  debtor  of  his  equitable 
right,  on  payment  within  a  reasonable  time.     The  Judi- 
cature  Act,    1873  (c),    has  expressly  assigned   to    the 
Chancery  Division  of  the  High   Com-t  of  Justice  all 
causes    and    matters   for,    amongst   other   things,    the 
redemption  or  foreclosure  of  mortgages.     If,  therefore, 
after  the  day  fixed  in  the  deed  for  payment,  the  mort- 
gagee   should    enter   into  possession  of   the   property 
mortgaged,  the  Chancery  Division  of  the  High  Court 
will  nevertheless  compel  him  to  keep  a  strict  account 
of  the  rents  and  profits  ;  and,  when  he  has  received  so 
much  as  will  suffice  to  repay  him  the  principal  money 
lent,  together  with  interest  and  costs,  he  will  be  com- 
pelled to  re-convey  the  estate  to  his  former  debtor.     In 
equity  the  mortgagee  is  properly  considered  as  having 
no  right  to  the  estate,  further  than  is  necessary  to  secure 
to  himself  the  due  repayment  of  the  money  he  has  ad- 
vanced, together  with  interest  for  the  loan ;  the  equity 
of  redemption,  which  belongs  to  the  mortgagor,  renders 

(//)  2  Clia.  Ca.  148  ;  7  Vcs.  273.         ('■)  Stat.  36  &  37  Vict.  c.  GG,  s.  34. 
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tlie   interest   of  the  mortgagee   merely  of  a  personal 
nature,  namely,  a  security  for  so   much  money.      At 
law,  the  mortgagee  is  absolutely  entitled ;  and,  pre-  Estate  of 
viously  to  the  year  1882,  the  estate  mortgaged  might  ^^ortgagee 
have  been  devised  by  his  will  id),  or,  if  he  should  have  vested  on  his 
died  intestate,  would  have  descended   to   his  heir   at  deviiro?''' 
law ;  but  in  equity   he   had   a  secmity  only  for  the  ^^""j 
payment  of  money,  the  right   to  which,  in  common 
with  his  other  personal  estate,  devolved  on   his  exe- 
cutors or  administrators,  for  whom  his  devisee  or  heir 
was  a  trustee  ;  and,  when  they  were  paid,  such  devisee 
or  heir  was  obliged  by  the  Court,  without  receiving 
a  sixpence  for  himself,  to  re-convey  the  estate  to  the 
mortgagor  {e).     The  law  on  this  point  is  now  different : 
for,   as  we  have  seen  (/),  by  the   Conveyancing  and 
Law  of  Property  Act,  1881  (^),   on  the  death,   after 
the  31st  of  December,  1881,  of  a  sole  mortgagee  of 
any  real  estate  of  inheritance,  his  estate,  notwithstanding 
any  testamentary  disposition,  devolves  to  and  becomes 
vested  in  his  personal  representatives  or  representative  but  now  vests 
from  time  to  time,  in  like  manner  as  if  the  same  were  l!ir,.,T£t!ll 
a  chattel  real  vesting  in  them  or  him.     The  executor  or  tentative, 
administrator  of  the  mortgagee  has  the  same  security 
for  and  right  to  the  payment  of  the  money  as  he  had 
previously :    so    that   all    the    rights  and   obligations, 
legal  as  well  as  ec|uitable,  of  a  sole  mortgagee  of  real 
estate  now  pass  upon  his  death  to  his  personal  represen- 
tative. 

(d)  Sec    1    Jarin.    Wills,    GS9,  been  admitted,    might,    on  pay- 

4th  ed.  ment  of  all  sums  secured  hy  the 

(f)  Under  the  Vendor  and  Pur-  mortgage,    convey   or   surrender 

chaser  Act,    1871  (stat.  37   &   38  the  mortgaged  estate.     See  Wil- 

Vict.   c.    78,    8.    4,    repealed    by  liams's    Conveyancing    Statutes, 

Stat.  44  k  45  Vict.  c.  41,  e.  30),  10,  17. 

the  legal  personal  representative  (/)  Ante,  pp.  142,  203. 

of    a    mortgagee   of   a    freehold  ((/)  Stat.  44    &   40  Viet.  c.   41, 

estate,  or  of  a  copyhold  estate  to  fl.    30  ;    see  Williams's   Convey- 

■which  the  mortgagee  should  have  ancing  Statutes,  170  et  bcc^. 
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Iiululg-ent,  however,  as  the  Court  has  shown  itself  to 
the  debtor,  it  will  not  allow  him  for  ever  to  deprive  the 
mortgagee,  his  creditor,  of  the  money  which  is  his  due  ; 
and  if  the  mortgagor  will  not  repay  him  within  a 
reasonable  time,  equity  will  allow  the  mortgagee  for 
ever  to  retain  the  estate  to  wliich  he  is  already  entitled 

Foreclosure,  at  law.  For  this  purpose  it  will  be  necessary  for  the 
mortgagee  to  bring  an  action  of  fovcclomre  against  the 
mortgagor  in  the  Chancery  Division  of  the  High  Court, 
claiming  that  an  account  may  be  taken  of  the  principal 
and  interest  due  to  him,  and  that  the  mortgagor  may 
be  directed  to  pay  the  same,  with  costs,  by  a  day  to  be 
appointed  by  the  Court,  and  that  in  default  thereof  he 
may  be  foreclosed  his  equity  of  redemption.  A  day 
is  then  fixed  by  the  Court  for  payment ;  which  day, 
however,  may,  on  the  application  of  the  mortgagor, 
good  reason  being  shown  (//),  be  postponed  for  a  time. 
Or,  if  the  mortgagor  should  be  ready  to  make  repay- 
ment, before  the  cause  is  brought  to  a  hearing,  he  may 
do  so  at  any  time  previously,  on  making  proper  appli- 
cation to  the  Court,  admitting  the  title  of  the  mortgagee 
to  the  money  and  interest  (/).  If,  however,  on  the  day 
ultimately  fixed  by  the  Court,  the  money  should  not  be 
forthcoming,  the  debtor  will  then  be  absolutely  deprived 
of  all  right  to  any  further  assistance  from  the  Court ; 
in  other  words,  his  equity  of  redemption  Avill  be  fore- 
closed, and  the  mortgagee  will  be  allowed  to  keep, 
without  further  hindrance,  the  estate  which  was  con- 
veyed to  him  when  the  mortgage  was  first  made  (/.•) . 
By  the  Act  of  the  year  1852,  to  amend  the  procedure 
in  the  Court  of  Chancery,  the  Coiu't  was  empowered, 

Sale.  in  any  suit  for  foreclosure,  to  direct  a  sale  of  the  pro- 

perty at  the  request  of  either  party  instead  of  a  fore- 


(/()  Xanny  v.  Edwards,  4  Russ.  [t)  Stat.  7  Geo.  II.  c.  20,  s.  2. 

124  ;    Ei/rc  v.    Hansou,    2   Beav.  (/.)  See  Heath  v.  rugh,  6  Q.  B. 

478.  r>.  345  ;  7  App.  Cas.  235. 
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closure  (I).      But  this  enactment  was  repealed  by  the 

Conveyancing   and   Law   of   Property  Act,  1881  {m). 

By  the  25th  section  of  the  same  Act  {)i),  in  any  action,  Sale  in  any 

whether  for  foreclosure,  or  for  redemption,  or  for  sale, 

or  for  the   raising   and   j^ayment   in   any  manner   of 

mortgage   money,  the  Court,   on   the   request   of   the 

mortgagee,  or  of   any  person  interested  either  in  the 

mortgage  money  or  in  the  right  of  redemption,  may,  if 

it  thinks  fit,  direct  a  sale  of  the  mortgaged  property,  on 

such  terms  as  it  thinks  fit  (o) .     An  action  for  redemption  Action  for 

ii  /•         -I  1  J.    1  L  redemption. 

IS  tlie  action   brought  by  a  mortgagor,  or  any  person 

standing  in  his  place,  to  enforce  his  equity  of  redemp- 
tion.    And  by  the  same  section  of  the  Act  (p),  any 
person  entitled  to  redeem  mortgaged  property  may  have 
a  judgment  or  order  for  sale  instead  of  for  redemption 
in   an  action   brought  by  him   either  for   redemption 
alone,  or  for  sale  alone,  or  for  sale  or  redemption  in  the 
alternative.     But,  in  an  action  brought  by  a  person  Action  for 
interested  in  the  right  of  redemption  and  seeking  a  sale,  ^'^  ^' 
the  Court  may  direct  the  plaintiff  to  give  security  for 
costs  {q).      The  equitable  jurisdiction  of  the  Coiu't  is  County 
now  extended  to  the  County  Courts  with  respect  to  all     °^^  ^' 
sums  not  exceeding  five  hundred  pounds  {r) . 

In  addition  to  the  remedy  by  foreclosure,  which,  it  will 
be  perceived,  involves  the  necessity  of  an  action  in  the 
Chancery  Division  of  the  High  Court,  it  has  long  been 
usual  to  provide  a  more  simple  and  less  expensive  remedy 

(/)  Stat.   15  &  16  Vict.  c.  86,  (o)  Stat.  44   &  45  Vict.   c.   41, 

8.  48;  Hurst  v.  Hurst,   16  Beav.  8.  25,   sub-s.  2;   see  Williams's 

374;  Newman  v.  Selfc,  33  Beav.  Conveyancing  Statutes,  lG2ot8eq. 

522.  {p)  Sect.   25,   Bub-sect.   1  ;  eeo 

(m)  Stat.  44  &  45  Vict.  c.  41,  WilliamH's    Conveyancing     Sta- 

8.  25,  Hiib-sect.  6.  tutes,  162. 

(h)  By  Hub-Hcct.  5,  this  section  {q)  Sect.  25,  sub-sect.  3. 

applies  to  actions  brought  cither  (/)  Stat.  28  &  29  Vict.  c.  99, 

before   or  after   the    commence-  amended  by  Htat.  30  &   31  Vict, 

ment  of  the  Act.  c.  142. 
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Power  of 
sale. 


The  mort- 
gagor's con- 
cuiTenoe  can- 
not bo  rc- 
quirod. 


■New  enact- 
ment. 

Statutory 
powers  of 
sale,  &c. 


Powers  of 
mortgagee, 
where  mort- 
gage made 
hij  deed  after 
3Lst  Dec. 
1881, 


in  mortgago  transactions ;  this  is  nothing  more  than  a 
power  given  by  the  mortgage  deed  to  the  mortgagee, 
without  farther  authority,  to  sell  the  premises,  in  case 
default  should  be  made  in  payment.  When  such  a 
power  is  exercised,  the  mortgagee,  having  the  whole 
estate  in  fee  simple  at  law,  is  of  com'se  able  to  convey 
the  same  estate  to  the  purchaser ;  and,  as  this  remedy 
would  be  ineffectual,  if  the  concurrence  of  the  mortgagor 
were  necessary,  it  has  been  decided  that  his  concurrence 
cannot  be  required  by  the  purchaser  (-s).  The  mort- 
gagee, therefore,  is  at  any  time  able  to  sell ;  but,  having 
sold,  he  has  no  further  right  to  the  money  produced  by 
the  sale  than  he  had  to  the  lands  before  they  were  sold. 
He  is  at  liberty  to  retain  to  himself  his  principal, 
interest  and  costs  ;  and,  having  done  this,  the  surplus,  if 
any,  must  be  paid  over  to  the  mortgagor.  By  the  Act 
commonly  called  "Lord  Cranworth's  Act  "  {t),  a  power 
of  sale,  a  power  to  insure  against  fire,  and  a  power  to 
require  the  appointment  of  a  receiver  of  the  rents,  or  in 
default  to  appoint  any  person  as  such  receiver,  were 
rendered  incident  to  every  mortgage  or  charge  made  by 
deed  executed  after  the  passing  of  the  Act  on  an}'  here- 
ditaments of  any  tenure,  unless  a  contrary  intention 
were  declared  by  the  deed.  But  it  was  nevertheless 
usual  to  insert  express  powers  of  sale,  &e.  in  mortgage 
deeds,  until  these  provisions  of  Lord  Cranworth's  Act 
Avere  repealed  and  replaced  by  enactments  contained  in 
the  Conveyancing  and  Law  of  Property  Act,  1881  (?/). 
By  the  19th  section  of  that  Act,  in  all  cases  of  mort- 
gages made  l»j  deed  after  the  Zlnt  Decemhev,  1881,  a 
mortgagee  has  the  following  powers  to  the  like  extent 


(.s)  Cordcr  v.  Morgan,  18  Ves. 
344  ;  Clnif  v.  Sharpe,  Siigd.  Vend. 
&  Pur.  Appendix,  No.  XIII.  p. 
1096,  11th  ed. 

{t)  Stat.  23  &  24  Vict.  e.  145 
(passed  2Sth  Aug.  1860),  part  2  ; 
see  also  sects.  32,  34.     See  Wil- 


liams's   Conveyancing    Statutes, 
137—140. 

{>i)  Stat.  44  &  4.J  Vict.  c.  41, 
s.  71  ;  see  Williams's  Convey- 
ancing Statutes,  137 — 141,  251— 
253. 
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as  if  tliey  had  been  in  terms  conferred  by  the  mortgage 
deed,  but  not  further,  viz. : — (i)  a  power  of  sale,  (ii)  a 
power  to  insure  against  fire,  (iii)  a  power  to  appoint  a 
receiver,  and  (iv)  a  power,  while  in  possession,  to  cut  and 
sell  timber  (.r).  But  these  provisions  and  the  operation  ^'^  tlie  absence 
of  this  section  may  be  varied  or  extended  or  entirely  to  the  con- 
excluded  by  the  terms  of  the  mortgage  deed  (//) .  And  *^"^*'y- 
a  mortgagee  is  not  to  exercise  the  power  of  sale  or  the 
power  of  appointing  a  receiver  conferred  by  this  Act 
unless  and  until  (i)  notice  requiring  payment  of  the 
mortgage-money  has  been  served  on  the  mortgagor  or 
one  of  several  mortgagors,  and  default  has  been  made 
in  payment  of  the  mortgage-money,  or  of  part  thereof, 
for  three  months  after  such  service  ;  or  (ii)  some  interest 
under  the  mortgage  is  in  arrear  and  unpaid  for  two 
months  after  becoming  due ;  or  (iii)  there  has  been  a 
breach  of  some  provision  contained  in  the  mortgage 
deed  or  in  the  Act,  and  on  the  part  of  the  mortgagor, 
or  of  some  person  concurring  in  making  the  mortgage, 
to  be  observed  or  performed,  otlier  than  and  besides  a 
covenant  for  payment  of  the  mortgage-money  or  interest 
thereon  (z).  Power  is  expressly  given  by  the  Act  to  a 
mortgagee  exercising  tlie  above  statutory  power  of  sale 
by  deed  to  convey  the  property  sold  for  such  estate  and 
interest  therein  as  is  the  subject  of  the  mortgage,  freed 
from  all  estates,  interests  and  rights  to  which  the  mort- 
gage has  priority  (r/) .  The  ja'oper  application  of  tlio 
purchase-money  by  the  mortgagee  is  also  provided  for  (b). 
AVhere  a  conveyance  is  made  in  professed  exercise  of  the 
power  of  sale  conferred  by  this  Act,  the  title  of  the 

(x)  Sect.   10,   .sub-sc<:tH.   1,    1;  veyanciiig Statutes,  HI,  11.5,  IGO. 
see     Williania's      Conveyancing  (a)  Sect.  21,   nub-sect.    1  ;    see 

Statutes,  137 — HI.  Williams's     Conveyancing    Sta- 

(j/)  Sect.   19,  sub-sects.   :3,   4  ;  tutes,  115—147. 
SCO     Williams's      Conveyancing  (A)  Sect.    21,  siib-scct.   3;  nee 

Statutes,  141 — 144.  Williams's    Conveyancing     Sta- 

{:)  Stat.  44  &  45  Vict.  c.  41,  tutcs,  1 1;». 
hs.  20,  24  ;  see  Williams's  Con- 


512  OF  PERSONAL  INTERESTS  IN  REAL  ESTATE. 

purchaser  is  not  to  be  impeachable  on  the  ground  that 
no  case  had  arisen  to  authorize  the  sale,  or  that  due 
notice  was  not  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised ;  but  any  person 
damnified  by  an  unauthorized,  or  improper,  or  irregular 
exercise  of  the  power,  is  to  have  his  remedy  in  damages 
against  the  person  exercising  the  power  {c).  It  is  now 
usual  in  practice  to  rely  upon  the  powers  conferred  by 
this  Act,  instead  of  inserting  express  powers  for  the 
same  purposes  in  mortgage  deeds  {d) . 

Mortgagor  jf  after  the  day  fixed  for  the  payment  of  the  money 

must  give  SIX.  ''  iii'i 

calendar  IS  passed,  the  mortgagor  should  wish  to  pay  oif  the 

of'hitont?on*^°  mortgage,  he  must  give  to  the  mortgagee  six  calendar 
to  repay.  months'  previous  notice  in  writing  of  his  intention  so  to 

do,  and  must  then  punctually  pay  or  tender  the  money 
at  the  expiration  of  the  notice  (e) ;  for  if  the  money 
should  not  be  then  ready  to  be  paid,  the  mortgagee  will 
be  entitled  to  fresh  notice  ;  as  it  is  only  reasonable  that 
he  should  have  time  afforded  him  to  look  out  for  a  fresh 
security  for  his  money. 

Mortgages  for       Mortgages  of  freehold  lands  are  sometimes  made  for 
years.  long  terms,  such  as  1,000  years.     But  this  is  not  now 

often  the  case,  as  the  fee  simple  is  more  valuable,  and 
therefore  preferred  as  a  security.  Mortgages  for  long 
terms,  when  they  occur,  are  usually  made  by  trustees, 
in  whom  the  terms  have  been  vested  in  trust  to  raise, 
by  mortgage,  money  for  the  portions  of  the  younger 
children  of  a  family,  or  other  similar  purposes.  The 
reasons  for  vesting  such  terms  in  trustees  for  these-pur- 
poses  were  explained  in  the  last  chapter  (/) . 

(c)  Sect.   21,    sub-sect.  2  ;    see       anciug  Statutes,   141 — 144,   252, 
Williams's    Conveyancing    Sta-       253. 

tutes,  147—149.  {e)  Shrapnell  v.    Blal:e,   2   Eq. 

[d]  As  to  the  question  of  the  Ca.  Abr.   603,  pi.  34. 
expediency  of  relying  on  statutory  (/)  See  ante,  p.  48G. 
powers,   see  V/iUiams's  Convey- 


OF  A  MORTGAGE  DEBT.  513 

Copyhold,  as  well  as  freehold,  lands  may  he  the  Mortgage  of 
subjects  of  mortgage.  The  pmvhase  of  copyholds,  it  '^^Py^*^^'^^- 
will  be  remembered,  is  effected  by  a  surrender  of  the 
lands  from  the  vendor  into  the  hands  of  the  lord  of  the 
manor,  to  the  use  of  the  pm-chaser,  followed  by  the 
admittance  of  the  latter  as  tenant  to  the  lord  {g).  The 
mortgage  of  copyholds  is  effected  by  surrender,  in  a 
similar  manner,  from  the  mortgagor  to  the  use  of  the 
moi-tgagee  and  his  heirs,  subject  to  a  condition,  that  on 
pa}Tnent  by  the  mortgagor  to  the  mortgagee  of  the 
money  lent,  together  vvith  interest,  on  a  given  day,  the 
sm-render  shall  be  void.  If  the  money  should  be  duly 
paid  on  the  day  fixed,  the  surrender  will  be  void  accord- 
ingly, and  the  mortgagor  will  continue  entitled  to  his 
old  estate ;  but  if  the  money  should  not  be  duly  paid  on 
that  day,  the  mortgagee  will  then  acquire  at  law  an 
absolute  right  to  be  admitted  to  the  customary  estate 
which  was  sui'rendered  to  him  ;  subject  nevertheless  to 
the  equitable  right  of  the  mortgagor,  confining  the 
actual  benefit  derived  by  the  former  to  his  principal 
money,  interest  and  costs.  The  mortgagee,  however, 
is  seldom  admitted,  unless  he  should  wish  to  enforce  his 
security,  contenting  himself  with  the  right  to  admittance 
confen-ed  upon  him  by  the  surrender  ;  and,  if  the  money 
should  be  paid  off,  all  that  will  then  be  necessary  will 
be  to  procure  the  steward  to  insert  on  the  Court  rolls  a 
memorandum  of  acknowledgment,  by  the  mortgagee,  of 
satisfaction  of  the  principal  money  and  interest  secured 
by  the  surrender  (A).  If  the  mortgagee  should  have 
been  admitted  tenant,  ho  must,  of  course,  on  repayment, 
surrender  to  the  use  of  the  mortgagor,  who  will  then  be 
re-admitted. 

Leasehold  estates  also  frequently  form  the  subjects  Mort>,'apeof 
of  mortgage.     The  term  of  years  of  whicli  the  estate  lc"«'^''«lJ«- 

(</)  Antf,  pp.  43'J.  410.  (/*)   1  Scriv.  Cop.  21:.' ;   1  Wutk. 

Cop.  117,  11«. 
W.lt.l'.  I,  I, 
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consists  is  assigned  by  the  mortgagor  to  the  mortgagee, 
subject  to  a  proviso  for  redemption  or  re-assignment  on 
payment,  on  a  given  day,  by  the  mortgagor  to  the  mort- 
gagee, of  the  smn  of  money  advanced  with  interest ;  and 
^^■ith  a  further  proviso  for  the  quiet  enjoyment  of  the 
premises  by  the  mortgagor  until  default  shall  be  made 
in  payment.  The  principles  of  ecpiity  as  to  redemption 
apply  equally  to  such  a  mortgage,  as  to  a  mortgage  of 
freeholds  ;  but,  as  the  security,  being  a  term,  is  always 
wearing  out,  payment  will  not  be  permitted  to  be  so 
long  deferred.  A  power  of  sale  also  is  frequently 
inserted  in  a  mortgage  of  leaseholds,  and  the  statutory 
powers  given  by  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881  (/),  may  be  incorporated  in  a  mortgage 
of  leaseholds.  From  what  has  been  said  in  the  last 
chapter  (/.) ,  it  will  appear  that,  as  the  mortgagee  is  an 
assignee  of  the  term,  he  will  be  liable  to  the  landlord, 
dming  the  continuance  of  the  mortgage,  for  the  pay- 
ment of  the  rent  and  the  performance  of  the  covenants 
of  the  lease ;  against  this  liability  the  covenant  of  the 
mortgagor  is  his  only  security.  In  order,  therefore, 
to  obviate  this  liability,  when  the  rent  or  covenants  are 
onerous,  mortgages  of  leaseholds  are  frequently  made 
Mortgage  by  by  way  of  demise  or  underlease  :  the  mortgagee  by  this 
means  becomes  the  tenant  oulj-  of  the  mortgagor,  and 
consequently  a  mere  stranger  with  regard  to  the  land- 
lord (/).  The  security  of  the  mortgagee  in  this  case 
is  obviously  not  the  whole  term  of  the  mortgagor, 
but  only  the  new  and  derivative  term  created  by  the 
mortgage. 


underlease. 


Deposit  of 
title  deeds. 


In  some  cases  the  exigency  of  the  circumstances  will 
not  admit  of  time  to  prepare  a  regular  mortgage ;  a 
deposit  of  the  title  deeds  is  then  made  with  the  mort- 


(i)  Stat.  44  &  45  Vict.  c.  41, 
B.  19,  ante,  pp.  510 — 512  ;  .see 
Feet.  2  (i.  vi.)  :  Williams's  Con- 


veyancing Statutes,  27,  28,  137. 
(k)  Ante,  p.  462. 
(/)  See  ante,  p.  478. 
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gagee  :  and,  notwithstanding  the  stringent  provision  of 
the  Statute  of  Frauds  to  the  contrary  (/;?),  it  was  held  hy 
the  Coui't  of  Chancer}-  that  such  a  deposit,  even  without 
any  writing,  operated  as  an  equitable  mortgage  of  the 
estate  of  the  mortgagor  in  the  lands  comprised  in  the 
deeds  (//).  This  doctrine  still  remains;  and  the  same 
doctrine  applies  to  copies  of  Court  roll  relating  to  copy- 
hold lands  (o),  for  such  copies  are  the  title  deeds  of 
copyholders. 

When  lands  are  sold,  but  the  whole  of  the  purchase-  Vendor's  lien, 
money  is  not  paid  to  the  vendor,  he  has  a  lien  in  equity 
on  the  lands  for  the  amount  unpaid,  together  with  interest 
at  four  per  cent.,  the  usual  rate  allowed  in  equit}^  {]>). 
And  the  circumstance  of  the  vendor  haviug  taken  from 
the  purchaser  a  bond  or  a  note  for  the  payment  of  the 
money  will  not  destroy  the  lien  (7).     But  if  the  vendor 
take  a  mortgage  of  part  of  tlie  estate,  or  any  other 
independent  security,  his  lien  will   be  gone.     If  the  Sale  for  nn- 
sale  be  made  in  consideration  of  an  annuity,  it  appears  ""^'J'- 
that  a  lien  will  subsist  for  such  annuity  (r),  unless  a 
contrary  intention  can  be  inferred  from  the  nature  of 
the  transaction  (.s). 

A  curious  illustration  of  the   anxiety  of  the  Court  Astipulation 
of  Chancery  to  prevent  any  imposition  being  practised  intoWst  on 

(;«)  29  Car.  II.  c.   .3,  ss.    1,    3;  272;    Macl-ydh    v.    S;/iiiinon>^,    l.'j 

ante,  p.  183.  Ves.   328  ;  Sug-J.    Vend.   &  Tar. 

(«)  Rmsell  V.  liimcll,  1  Bro.  C.  G70,  14th  cd. 

C.  269.     See  IJx  parte  Ifaluh,  11  {q)  Grant   v.    Milh,   2  Vea.    & 

Ves.  403.  Bca.  306  ;    Winter  v.  Lord  Anson, 

(o)    Whilhread  v.  Jordan,  1  You.  3  Rush.  488. 

&  Coll.  303  ;  Lewix  v.  John,  1  C.  (»•)  Matthew  v.  Bowln;  G  Ilarc, 

P.  Coop.  8.     See,  however,  Sugd.  110. 

Vend.  &  Pur.  G30,  13th  ed.  ; /o«r«  {h)  Biukland    v.    PochncU,     13 

V.  Smith,    1    Hare,    56;  1   Pliill.  Sim.   496;  Dixon  v.  Gaij/rre,  21 

244.  Beav.   118;   1   Do  Gex  &  .Tnnos, 

(/?)   Chapman  v.  Tanner,  1  Vcni.  CO'). 
267;   ]'ullv.rf,n   V.   ^fMn,   ;i  Atk. 

I,  I,  '2 
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failure  of 
punctual  paj-' 
ment  is  void. 


But  a  stipula- 
tion to 
diminish  the 
interest  on 
punctual  pay- 
ment is  good. 


bl.  per  cent, 
formerly  the 
highest  rate 
of  interest  on 
mortgages  of 
lands. 


Repeal  of  the 
usury  laws. 


by  the  mortgagee  upon  the  mortgagor  occurs  in  the 
following  doctrine :  that,  if  money  be  lent  at  a  given 
rate  of  interest,  with  a  stipulation  that,  on  failure  of 
punctual  payment,  such  rate   shall  be  increased,  this 
stipulation  is  held  to  be  void  as  too  great  a  hardship 
on  the  mortgagor ;  whereas,  the  very  same  effect  may 
be  effectually  accomplished   by  other  words.     If   the 
stipulation  be,  that  the  higher  rate  shall  be  j^aid,  but 
on  punctual  payment  a  lower  rate  of  interest  shall  be 
accepted,  such  a  stipulation,  being  for  the  benefit  of 
the  mortgagor,  is  valid,  and  will  be  allowed  to  be  en- 
forced {f).    The  highest  rate  of  interest  which  could  for- 
merly be  taken  upon  the  mortgage  of  any  lands,  tenements 
or  hereditaments,  or  any  estate  or  interest  therein,  was 
formerly  51.  per  cent,  per  annum  ;  and  all  contracts  and 
assurances,  whereby  a  greater  rate  of  interest  was  reserved 
or  taken  on  any  such  security,  were  deemed  to  have 
been  made  or  executed  for  an  illegal  consideration  (»). 
By  a  modern  statute  {x),  the  previous  restriction  of  the 
interest  of  all  loans  to  5/.  per  cent,  was  removed,  with 
respect  to  contracts  for  the  loan  or  forbearance  of  money 
above  the   sum  of   10/.  sterling ;  but  loans  upon  the 
security  of  any  lands,  tenements  or  hereditaments,  or 
any  estate  or  interest  therein,  were  expressly  excepted  {//). 
But,  by  an  Act  of  Parhament  passed  on  the  10th  of 
August,    18o4  (z),    all   the    laws    against    usury  were 
repealed ;   so  that,  now,   any  rate  of  interest  may  be 
taken  on  a  mortgage  of  lands  w^hich  the  mortgagor  is 
willing  to  pay. 


(t)  3  Burr.  1374  ;  1  Fonb.  Eq. 
398.  See  Union  Bank  of  London, 
V.  Ingram,  16  Ch.  D.  53. 

(«)  Stat.  12  Amie,  st.  2,  c.  16  ; 
5  &  6  Will.  IV.  c.  41  ;  2  &  3 
Vict.  c.  37 ;  Thibault  v.  Gibson, 
12  Mee.  &  Wels.  88  ;   Hodghinson 


V.  IVyatt,  4  Q.  B.  749. 

(.r)  2  &  3  Vict.  c.  37,  continued 
by  Stat.  13  &  14  Vict.  c.  56. 

(y)  See  Follctt  v.  Moore,  4  Ex. 
Eep.  410. 

(::)  Stat.  17  «S:  18  Vict.  c.  90. 
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The  loan  of  moue}'  on  mortgage  is  an  investment  Mortgages  to 
frequentl}'  resorted  to  by  trustees,  when  authorized  by  *™^**^^^- 
their  trust  to  make  such  use  of  the  money  committed 
to  their  care :  in  such  a  case,  the  fact  that  they  are 
trustees,    and   the   nature  of   their   trust,   are   usually 
omitted  in  the  mortgage  deed,  in  order  that  the  title 
of  the  mortgagor   or  his  representatives  may  not  be 
affected  by  the  trusts.     It  is,  however,  a  rule  of  equity, 
that  when  money  is  advanced  by  more  persons  than  one, 
it  shall  be  deemed,  unless  the  contrary  be  expressed, 
to  have  been  lent  in  equal  shares  by  each  [a)  ;  if  this 
were  the  case,  the  executor  or  administrator  of  any  one 
of  the  parties  would,  on  his  decease,  be  entitled  to  receive 
his  share  (h) .     In  order,  therefore,  to  prevent  the  appli-  Joint  account 
cation  of  this  rule,  it  was  usual  to  declare,  in  all  mort- 
gages made  to  trustees,  that  the  money  was  advanced 
by  them  on  a  joint  account,  and  that,  in  case  of  the 
decease  of  any  of  them  in  the  lifetime  of  the  others, 
the  receipts  of  the  survivors  or  survivor  should  be  an 
effectual  discharge  for  the  whole  of  the  money.     The  Mortgages 
61st  section  of  the  Conveyancing  and  Law  of  Property  ^fjjiore  ^° 
Act,  1881  (c),  now  enacts,  with  regard  only  to  mort-  jointly  after 
gages,   obligations   or   transfers   made   after  the   31st  igsi. 
December,  1881  (d),  that  where  in  a  mortgage,  or  an 
obligation  for  payment  of  money,  or  a  transfer  of  a 
mortgage  or  of  such  an  obligation,  the  sum,  or  any  part 
of  the  sum,  advanced  or  owing  is  expressed  to  be  ad- 
vanced by  or  owing  to  more  persons  than  one  out  of 
money,  or  as  money,  belonging  to   them  on  a  joint 
account,  or  a  mortgage,  or  sucli  an  obligation,  or  sucli  a 
transfer  is  made  to  more  persons  than  one,  jointly,  and 

(a)  3  Atk.    734  ;    2   Ves.    sen.       as  to  the  effect  of  sect.   61,  see 
258;  3  Vcs.  jun.  G31.  Williams's     Conveyancing     Sta- 

(b)  rctly  V.    Styivard,    1    Clia.       tutcs,  238—210,  I'JH. 

Rep.    57;  1    Eq.    Ca.   Ab.  290;  {d)  Stat.  \\  &  \h  Vict.  <■.  41, 

Vickem  V.  Coivell,  1  Beav.  529.  s.   Gl,  Hnb-Hoct.  3:  Hoct.    1,  huI)- 

(c)  Stat.  44   &  4.j  Vict.  c.  41  :       sect.  2. 
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not  in  share?,  the  mortgage-money,  or  other  mone}'',  or 
money's  Avorth,  for  the  time  being  due  to  tliose  persons 
on  the  mortgage  or  obligation,  shall  be  deemed  to  be 
and  remain  money  or  money's  worth  belonging  to  those 
persons  on  a  joint  account,  as  between  them  and  the 
mortgagor  or  obligor  ;  and  the  receipt  in  writing  of  the 
survivors  or  last  survivor  of  them,  or  of  the  personal 
representatives  of  the  last  survivor,  shall  be  a  complete 
discharge  for  all  money  or  money's  worth  for  the  time 
being  due,  notwithstanding  any  notice  to  the  payer  of 
a  severance  of  the  joint  account.  But  the  operation  of 
this  section  may  be  varied  or  excluded  by  the  terms  of 
the  mortgage,  obligation,  or  transfer  {e). 


JudyTaeut 
debts  a  charge 
on  mort- 
gagee's in- 
terest in  tlie 
lands. 


New  enact- 
ment. 


AVe  have  already  defined  a  mortgage  debt  as  an  inte- 
rest in  land  of  a  personal  nature  (,/)  ;  and  in  accordance 
with  this  view,  it  was  held  that  judgment  debts  against 
the  mortgagee  were  a  charge  upon  his  interest  in  the 
mortgaged  lands  {(j) .  But  it  was  afterwards  provided  (h) , 
that  where  any  mortgage  should  have  been  paid  off 
prior  to,  or  at  the  time  of,  the  conveyance  of  the  lands 
to  a  purchaser  or  mortgagee  for  valuable  consideration, 
the  lands  should  be  discharged  both  from  the  judgment 
and  Crown  debts  of  the  mortgagee.  And  by  a  still  more 
recent  statute,  to  which  we  have  already  referred  (/),  the 
lien  of  all  judgments,  of  a  date  later  than  the  29th  of 
Julv,  1864.  was  abolished. 


Transfer  of 
mortgages. 


Mortgages  are  frequently  transferred  from  one  per- 
son to  anotlier.  The  mortgagee  may  wish  to  be  paid 
off,  and  another  person  may  be  willing  to  advance  the 


(r)  Scot.  61,  sub-sect.  2. 

(/)  Ante,  p.  499. 

{(/)  Russell  V.  M'Ctclloch,  V.-C. 
"Wood,  1  Jiir  ,  N.  S.  157  ;  S.  C.  1 
Kay  &  J.  313. 


(//)  Stat.  18  &  19  Vict.  c.  15, 
s.  11;  Grrairsv.  Wilson,  Rolls,  4 
Jur.,  N.  S.  802  ;  S.  C.  25  Beav. 
434. 

(0  Stat.  27  &  28  Vict.  c.  112, 
ante,  p.  112. 
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same  or  a  further  amount  on  the  same  security.  In 
such  a  ease  the  mortgage  debt  and  interest  are  assigned 
by  the  old  to  the  new  mortgagee  ;  and  the  lands  which 
form  the  security  are  conveyed,  or  if  leasehold  assigned, 
by  the  old  to  the  new  mortgagee,  subject  to  the  equity 
of  redemption  which  may  be  subsisting  in  the  premises; 
that  is,  subject  to  the  right  in  equity  of  the  mortgagor 
or  his  representatives  to  redeem  the  premises  on  pay- 
ment of  the  principal  sum  secured  by  the  mortgage, 
with  all  interest  and  costs  (A). 

Under  the  Convej' ancing  and  Law  of  Property  Act,  Mortgagee 
1881  (/),  a  mortgagor  entitled  to  redeem  now  has  power  peikd  to^°"^" 
to  require  a  mortgagee,  who  is  not  and  has  not  been  in  transfer, 
possession,  instead  of  rcconveying,  and  on  the  terms  on 
which  he  would  be  bound  to  reconvey,  to  assign  the 
moi-tgaged  debt  and  convey  the  mortgaged  property  to 
any   third   person ;  and   the   mortgagee   will   then  be 
bound  to  assign  and  convey  accordingly.     The  effect  of 
these  provisions  of  the  Act  is  discussed  in  the  editor's 
Conveyancing  Statutes  {ni). 

During  the  continuance  of  a  mortgage,  the  equity  Equity  of  re- 
of  redemption  wliich  belongs  to  the  mortgagor  is  re-  an^quitabTo 
garded  by  tlie  Court  as  an  estate,  which  is  alienable  by  estate, 
the  mortgagor,  and  descendible  to  his  lieir,  in  the  same 
manner  as  any  other  estate  in  equit}^  {>/)  ;  the  Court  in 
truth  regards  the  mortgagor  as  the  owner  of  the  same 
estate  as  before,  subject  only  to  the  mortgage.     In  the 
event  of  the  decease  of  tlie  mortgagor,  the  land  mort- 
gaged will  consequently  devolve  on  the  devisee  under 
his  will,  or,  if  he  sliould  liave  died  intestate,  on  his  heir. 
And  the  mortgage  debt,  to  whicli  tlic  lands  are  subject, 

(k)  Ah  to  the  stiiini^m  a  trans-  (/)  .Stat,   dl  &  45  Vict.  c.  41, 

fer,  HOC  Htat.  33  &  34  Vict.  c.  97,       h.  15,  amcnclcd  by  stat.  45  &   -IG 
Schedule,    tit.    Mortgage,     ante,        Vict.  c.  30,  h.  12. 
p.  500;    lf'ah\.  Coi/imiMniotins  of  [m]  Vi>.  119     121. 

Inland  Itrvnwr,  A  Ex.  1).  270.  [n]  See  uu\r.  p.    193  (mc  note 

{y))  et  Heq. 


520  OF  rKRSOXAL  INTKKES'IS  IN   KF.AI,  ESTATE. 

was  formerly  payable  in  the  first  place,  like  all  other 
deLts,  out  of  the  personal  estate  of  the  mortgagor  (o). 
As  in  equity  the  lands  are  only  a  security  to  the  mort- 
gagee, in  case  the  mortgagor  should  not  pay  him,  so 
also  in  equity  the  lands  still  devolved  as  the  real  estate 
of  the  mortgagor,  subject  only  to  be  resorted  to  for 
payment  of  the  debt,  in  the  event  of  his  personal  estate 
Tho  mortgage  being  insufficient  for  the  purpose.  But  by  an  Act  of  the 
payabic^urof  present  reign  ( p)  it  was  provided,  that  when  any  person 
the  mort-  should  after  tho  31st  of  December,  1854,  die  seised  of 
or  entitled  to  any  estate  or  interest  in  any  land  or  other 
hereditaments  which  should  at  the  time  of  his  death  be 
charged  with  the  pajTuent  of  any  sum  of  money  by 
way  of  mortgage,  and  such  person  should  not,  by  his 
will  or  deed  or  other  document,  hare  signified  any  con- 
trary or  other  intoition,  the  heii'  or  devisee,  to  whom  such 
lands  or  hereditaments  should  descend  or  be  de\ased, 
should  not  be  entitled  to  have  the  mortgage  debt  dis- 
charged or  satisfied  out  of  the  personal  estate  or  any 
other  real  estate  of  such  person ;  but  the  land  or  here- 
ditaments so  charged  shoidd,  as  between  the  different 
persons  claiming  through  or  under  the  deceased  person, 
be  primarily  liable  to  the  payment  of  all  mortgage  debts 
with  which  the  same  should  be  charged ;  every  part 
thereof  according  to  its  value,  bearing  a  proportionate 
part  of  the  mortgage  debts  charged  on  the  whole  thereof ; 
provided  that  nothing  therein  contained  should  affect 
or  diminish  any  right  of  the  mortgagee  to  obtain  full 
payment  of  his  mortgage  debt  either  out  of  the  personal 
estate  of  the  person  so  dying  as  aforesaid  or  otherwise  ; 
provided  also,  that  nothing  therein  contained  should 
affect  the  rights  of  any  person  claiming  under  any  deed, 
will  or  document  made  before  the  1st  of  January,  1855. 

(o)  See  Yates  v.  Aston,  i  Q.  B.  (p)  Stat.  17  Sc  18  Vict.  c.  113, 

182  ;  Mathcw  v.  Blachnore,  1  H.  commonly   called  Locke    King's 

&  N.  762  ;  Essay  on  Real  Assets,  Act ;  see  Essay  on  Real  Assets, 

27.  pp.  36,  106. 
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This  Act,  having  given  rise  to  many  doubts,  was  ex-  Act  to 
plained  by  another  Act  (q),  which  pro\'ided  (;•),  that  in  *^^P  ^*°- 
the  construction  of  the  will  of  any  person  who  might 
die  after  the  31st  of  December,  1867,  a  general  direc- 
tion that  the  debts,  or  that  all  the  debts  of  the  testator, 
should  be  paid  out  of  his  personal  estate,  should  not  be 
deemed  to  be  a  declaration  of  an  intention  contrary  to 
or  other  than  the  rule  established  by  the  Act,  unless 
such  contrary  or  other  intention  should  be  further  de- 
clared b}"  words  expressly  or  by  necessary  implication 
referring  to  all  or  some  of  the  testator's  debts  or  debt 
charged  by  way  of  mortgage  on  any  part  of  his  real 
estate.  It  was  further  provided  («),  that  the  word 
*'  mortgage  "  should  be  deemed  to  extend  to  any  lien  for 
unpaid  purchase-money  upon  any  lands  or  hereditaments 
purchased  by  a  testator. 

On  the  construction  of  tliese  Acts,  it  was  held  that  they 
were  inapplicable  to  leaseholds  for  years  {t).  It  was 
also  held  that  the  latter  Act  did  not  extend  the  term 
"  mortgage  "  to  a  lien  for  unpaid  purchase-money  upon 
lands  purchased  by  a  person  who  died  intestate  {u).  An 
Act  has  accordingly  been  passed  to  amend  both  of  the 
Acts  above  mentioned  (.r) .  This  Act  provides  that  these  Act  to  amend. 
Acts  shall,  as  to  any  testator  or  intestate  dying  after  the 
olst  of  December,  1877,  be  held  to  extend  to  a  testator 
or  intestate  dying  seised  or  possessed  of  or  entitled  to 
any  land  or  other  hereditaments  of  whatever  tenure 
which  shall  at  the  time  of  his  death  be  charged  with 
the  payment  of  any  sum  or  sums  of  money  by  way  of 
mortgage  or  any  other  equitable  charge,  including  any 

(7)  Stat.  30  &  31  Vict.  c.  G9.  331  ;   Gael  v.  Femcick,  M.  R.,  22 

(r)  Sect.  1.  W.  R.  211. 

(*)  Stat.  30  k   31  Vict.   o.    G9,  [ii)  llarditig  v.  llarilnnj,  V.-C. 

8.2.  B.,  L.  R.,  13  Ell.  4!)3. 

(1.)  Solomon   v.   Solomon,  M.  R.,  (j)  Stat.  40  &  41    Vict.  c.   31. 

12  W.   R.   540;   10  Jur.,    N.   S.  Itr  Cmhvroft,  24  Ch.  D.94. 
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lion  for  unpaid  purchase-money;  and  the  devisee  or 
legatee  or  heir  shall  not  be  entitled  to  have  such  sum  or 
sums  discharged  or  satisfied  out  of  any  other  estate  of 
tlie  testator  or  intestate,  unless  (in  the  case  of  a  testator) 
he  sliall,  within  the  meaning  of  the  said  Acts,  have 
signified  a  contrary  intention  ;  and  such  contrary  inten- 
tion shall  not  be  deemed  to  be  signified  by  a  charge  of 
or  direction  for  payment  of  debts  upon  or  out  of 
residuary  real  and  personal  estate,  or  residuary  real 
estate. 

Mortgajro  of  The  equity  of  redemption  belonging  to  the  mortgagor 
deinp"tion.^^'  "lay  again  be  mortgaged  by  him,  either  to  the  former 
mortgagee  by  way  of  further  charge,  or  to  any  other 
person.  In  order  to  prevent  frauds  by  clandestine 
mortgages,  it  is  provided  by  an  Act  of  William  and 
Mary  (//),  that  a  person  twice  mortgaging  the  same 
lands,  without  discovering  the  former  mortgage  to  the 
second  mortgagee,  shall  lose  his  equity  of  redemption. 
Unfortunately,  however,  in  such  cases  the  equity  of  re- 
demption, after  payment  of  both  mortgages,  is  generally 
worth  nothing.  And  if  the  mortgagor  should  again 
mortgage  the  lands  to  a  third  person,  the  Act  will  not 
deprive  such  third  mortgagee  of  his  right  to  redeem 
the  two  former  mortgages  (s).  When  lands  are  mort- 
gaged, as  occasionally  happens,  to  several  persons,  each 
ignorant  of  the  security  granted  to  the  other,  the  general 
rule  is,  that  the  several  mortgages  rank  as  charges  on 
the  lands  in  the  order  of  time  in  which  they  were  made, 
according  to  the  maxim  Qui  2}no)-  ost  tempore^  potior 
cai  jure  (a).  But  as  the  first  mortgagee  alone  obtains 
the  legal  estate,  he  has  this  advantage  over  the  others, 
that  if  he  takes  a  further  charge  on  a  subsequent  advance 

((/)  Stat.  4  &  5  Will.  &  Mary,  c.  16,  s.  4. 

c.  16,  s.  3  ;  see  Komard  v.  Fitt-  (a)  Jones  v.  Jones,  8  Sim.  633  ; 

royc,  2  Gif.  81.  If'dtuhire  v.  Rabbits,  14  Sim.   "6  ; 

(:)  Stat.  4  ^:  o  "Will.  &  Maiy,  ll'Umot  v.  TlJce,  5  Hare,  14. 
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to  the  mortgagor,  without  notice  of  any  intermediate 
second  mortgage,  he  will  be  preferred  to  an  intervening 
second  mortgagee  (b).     And  if  a  third  mortgagee,  who 
has  made  his  advance  without  notice  of  a  second  mort- 
gage, can  procure  a  transfer  to  himself  of  the  first  mort- 
gage, he  may  fack,  as  it  is  said,  his  third  mortgage  Tauking. 
to  the  first,  and  so  postpone  the  intermediate  incum- 
brancer (f).     For,  in  a  contest  between  innocent  parties, 
each  having  equal  right  to  the  assistance  of  the  Court, 
the  one  who  happens  to  have  the  legal  estate  is  pre- 
ferred to  the  others ;  the  maxim  being.  That  when  the 
equities  are  equal,  the  law  shall  prevail.     An  attempt  Enactment 
was  made  to  abolish  tacking  by  the  7th  section  of  the  f ^"i!-'*^^'^^ 
Vendor  and  Purchaser  Act,   1874  (r/)  ;  but  this  enact-  Now  repealed, 
ment  was  repealed  by  the  Land  Transfer  Act,  1875  (f), 
as  from  the  date  at  which  it  came  into  operation,  except 
as  to  any  thing  duly  done  thereunder  before  the  com- 
mencement of  that  Act. 

Mortgages  or  charges  made  by  any  deed  or  writing  Mortgaf^-es  of 
on  land  in  Middlesex,  Yorkshire  or  Kingston-upon-Hull,  Sx  and"^" 
ought  to  be  registered  in  the  proper  county  register  Yorkshire. 
as  well  as  purchase  deeds  (/).     Under  the  Middlesex 
Registry  Act,  if  more  mortgages  than  one  be  made  of 
the  same  piece  of  land,  they  have  priorit}"  according 
to  the  date  of  registration  (fj)  ;    with   this  exception, 
that   the  claim  of  a  mortgagee,  who  has  obtained  the 
legal  estate   without   notice  of    any  previous  equitable 
charge  and  has  duly  registered  his  mortgage,  will  bo 
preferred  to  the  claims  of  those  A\'ho  may  previously 

(b)  Goddard  v.  Complin,  1  Cha.  (r)  Stat.   38  &  .'JO  Y'u.i.   e.  87, 
Ca.  119.                                                   s.  129.     Tliis  Act  commenced  Ist 

(c)  Brace  v.  Duchens   of  Marl-       January,  1870. 

borough,   2  P.  "Wras.    491  ;  Batcn  (/)  See  ante,  pp.  231—233. 

V.  Johuxon,  Johnson,  301.  {y)  See  Xevc  v.  Fennel/,  2  II.  & 

(d)  Stat.  37  &  38  Vict.  c.   78,  M.  170. 
pasHed  7th  Augimt,  1871. 
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have  oLtniued  and  registered  merely  equitable  charges  (/). 
But  a  mortgagee  ma}'  be  deprived  of  the  priority  given 
by  this  Act  in  consequence  of  the  operation  of  the  rule 
of  equity  already  mentioned  (/.•),  which  prevents  a  mort- 
gagee, who  has  had  clear  previous  notice  of  a  prior  un- 
registered charge,  from  gaining  any  priority  of  interest, 
with  regard  to  the  equitable  estate  in  the  land,  by 
priority  of  registration  (/).  The  registration  of  a  con- 
veyance of  land  in  Middlesex  is  not  equivalent  to  notice 
of  the  conveyance  (m) ;  so  that  the  operation  of  tacldng 
may  be  successfully  performed  by  a  third  mortgagee  of 
such  land,  if  he  have  no  notice  of  the  second  mort- 
gage, notwithstanding  that  the  second  mortgage  may 
have  been  registered  {n).  The  provisions  of  the  Mid- 
dlesex Registry  Act  do  not  apply  in  the  case  of  a 
mortgage  of  land  in  Middlesex  made  by  deposit  of 
title  deeds  icithout  any  written  memorandum  (o),  or 
of  a  vendor's  lien  for  unpaid  purchase-money  {p). 
In  all  these  respects  the  law  was  formerly  the  same 
for  land  in  Yorkshire  as  for  land  in  Middlesex  [q). 
But  now,  as  we  have  seen  (r),  all  assurances  registered 

(i)  Morccock  v.   Bickim,  Amb.  Ad.  223;  Wood,  V.-C,  Xeve  v, 

678.  Pmnell,  2  H.  &  M.   187  ;  C.  A., 

{k)  Ante,  p.  232.  Kcttlewell  v.   U'atson,   26   Ch.   D. 

(/)  See  Holland  v.  Hart,  L.  R.,  507.     If  the  deposit  of  deeds  be 

6  Cb.   678 ;  Bradlcj  v.  Richex,  9  accompanied     by     any     -written 

Ch.  D.  189.  document  charging'  the  land,  the 

(/«)  Morccock  v.  Dickins,  Amb.  Act  applies,    and  the   document 

678,    Malins,    V.-C;  He  Russell  ought  to  be  registered;  Xeve  v. 

Road  Purchase  Moneys,  L.  R.,  12  Pcnnell,  2  H.  &  M.  170. 

Eq.  78,  83.    But  if  a  man  searches  {p)  See    C.   A.,    Kcttlewell    v. 

the  register,  he  -will  have  notice  Watson,  26  Ch.  D.  501,  507. 

of    registered  conveyances.     See  {q)    Wrightson  v.  Hudson,  2  Eq. 

Procter  v.    Cooper,   1  Jur.,  N.   S.  Ca.  Abr.  609,  Case  7  ;  Re  Wight's 

149.  Mortgage   Trust,   L.   R.,    16   Eq. 

(«)  Bedford  v.  Bacchtis,   2  Eq.  41  ;   Credland  v.  Potter,  L.  R.,  10 

Ca.   Abr.  615,  Case  12;    Cator  v.  Ch.  8;   Kcttleuell  v.    Watson,   26 

Cooky,  1  Cox,  182.  Ch.  D.  501,  507. 

(o)  Sumpter  v.  Cooper,   2  B.   &  (?)  Ante,  p.  232. 
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under  the  Yorkshire  Eegistries  Act,  1884  (s),  are  to 
have  priority  according  to  the  date  of  registration,  and 
no  person  is  to  lose  any  priority  given  by  this  Act 
merely  in  consequence  of  his  having  been  affected  with 
actual  or  constructive  notice,  except  in  cases  of  actual 
fraud.  The  registration  of  any  instrument  under  this 
Act  is  to  be  deemed  to  constitute  actual  notice  thereof  {t) . 
And  it  is  enacted  {k)  that  in  any  case  in  which  priority 
or  protection  might,  but  for  this  Act,  have  been  given 
or  allowed  to  any  estate  or  interest  in  lands  by  reason  or 
on  the  ground  of  such  estate  or  interest  being  protected 
by  or  tacked  to  any  legal  or  other  estate  or  interest  in 
such  lands,  no  such  priority  or  protection  shall,  after 
the  commencement  of  this  Act  {x),  be  so  given  or 
allowed  to  any  estate  or  interest  in  lands  within  the 
three  ridings,  except  as  against  any  estate  or  interest 
which  shall  have  existed  prior  to  such  commencement, 
and  full  effect  shall  be  given  in  every  Coiu-t  to  this 
present  provision,  although  the  party  claiming  such 
priority  or  protection  as  aforesaid,  shall  claim  as  a 
purchaser  for  valuable  consideration,  and  without  notice. 
Where  any  lien  or  charge  on  any  lands  within  any  of 
the  three  ridings  is  claimed  in  resj^ect  of  any  impaid 
pui'chase-money  or  by  reason  of  any  deposit  of  title 
deeds,  a  memorandum  of  such  lien  or  charge  may  be 
registered  under  this  Act.  And  no  such  lien  or  charge 
will  have  any  effect  or  priority  against  any  assurance 
for  valuable  consideration  which  may  be  registered 
under  this  Act,  unless  and  until  a  memorandum  thereof 
has  been  registered  in  accordance  with  the  provisions  of 
the  Act  (y) . 

A  mortgage  may  be  made  for  securing  the  payment  Mortgage  for 
of  money  which  may  thereafter  become  due  from  the 

(*)  Stat.   'IT  ic  48  Vict.  c.   54,            (.c)  The  Actciiinc  iutooptTutiou 

B.  12.  ou  the    let  January,    1885.     See 

(t)  Sect.  15.  Beet.  2. 

(«)  Sect.  IG.  ((/)  Sect.  7. 
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Future  ad- 
yauccs. 


mortgagor  to  the  mortgagee  (::).  AVhere  a  mortgage 
extends  to  future  advances,  it  has  been  decided,  that 
the  mortgagee  cannot  safely  make  such  advances,  if  ho 
have  notice  of  an  intervening  second  mortgage  {a). 


Future  eosts. 


Xi'W  onact- 
lupnt. 


It  Avas  formerly  a  rule  of  equity  that  a  solicitor  could 
not  take  from  his  client  a  mortgage  to  seciu-e  future 
costs,  lest  he  should  be  tempted  on  the  strength  of  it  to 
run  up  a  long  bill  (/>).  This  illiberal  rule  was  abolished 
b}'  the  Attorneys  and  ^Solicitors  Act,  1870  (r),  which 
provides  {(/),  that  an  attorney  or  solicitor  may  take  secu- 
rity from  his  client  for  his  future  fees,  charges  and  dis- 
bursements, to  be  ascertained  by  taxation  or  otherwise. 
This  Act  does  not  now  apply  to  business  to  which  the 
Solicitors'  Remuneration  Act,  1881  (c),  relates.  But 
the  latter  Act  (_/'),  and  the  general  order  made  there- 


(.-)  The  Stamp  Act,  1870,  stat. 
33  &  34  Vict.  c.  97,  provides, 
sect.  107  (1),  that  a  security  for 
the  payment  or  repayment  of 
money  to  be  lent,  advanced  or 
paid,  or  which  may  become  due 
on  an  account  current,  either 
with  or  without  money  previously 
due,  is  to  be  charged,  where  the 
total  amount  secured  or  to  be 
ultimately  recoverable  is  in  any 
way  limited,  with  the  same  duty 
as  a  security  for  the  amount  so 
limited.  (2)  That  where  such 
total  amount  is  unlimited,  the 
secui'ity  is  to  be  available  for 
such  an  amount  only  as  the  ad 
lahrem  duty  impressed  thereon 
extends  to  cover.  (3)  Provided 
that  no  money  to  be  advanced  for 
the  insurance  of  any  property 
comprised  in  any  such  security 
against  damage  by  fire,  or  for 
keeping  up  any  policy  of  life 
insurance  comprised  in  such  se- 


curity, or  for  effecting  in  lieu 
thereof  any  new  policj-,  or  for 
the  renewal  of  any  grant  or  lease 
of  any  property  comprised  in  such 
security  upon  the  dropping  of 
any  life  whereon  such  jiropcrt}'' 
is  held,  shall  be  reckoned  as 
forming  part  of  the  amount  in 
resj)ect  whereof  the  security  is 
chargeable  w  ith  ad  valorem  duty. 

(«)  RoU  V.  Ilopkinsoii,  L.  C, 
4  Jur.,  N.  S.  1119;  S.  C,  3  De 
Gex  &  Jones,  177,  aflirmed  in  the 
H.  of  L.,  9  W.  R.  900;  S.  C,  9 
H.  of  L.  Cas.  oil;  overruling 
Gordon  v.  GraJuuo,  7  Vin.  Ab.  52, 
pi.  3.  See  also  Menzles  v.  l/ujht- 
foot,  M.  R.,  Law  Rep.,  11  Eq. 
459. 

[li)  JoniH  v.  Tripp,  Jacob,  322. 

(r)  Stat.  33  &  34  Vict.  c.  28. 

[d)  Sect.  16. 

[e)  Stat.  44  6c  4,5  Vict.  c.  44, 
s.  9.     Sec  ante,  p.  238. 

(/)  Sect.  5. 
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under  [y),  authorize  the  taking  by  a  solicitor  from  his 
client  of  security  for  future  remuneration  for  such 
business. 

There  is  one  case  in  which  the  rules  of  equity  Eflfect  of  two 
singularly,  and,  as  the  author  thought,  unduly  favoured  ^^^^gf^f ^^  ^^ 
the  mortgagee.  If  one  person  should  have  mortgaged  person, 
lands  to  another  for  a  sum  of  money,  and  subsequently 
have  mortgaged  other  lands  to  the  same  person  for 
another  sum  of  money,  the  mortgagee  was  placed  by 
the  rules  of  equity  in  the  same  favourable  position  as  if 
the  whole  of  the  lands  had  been  mortgaged  to  him 
for  the  sum  total  of  the  money  advanced.  The  mort- 
gagor could  not  redeem  either  mortgage,  after  it  had 
become  absolute  at  law  {//),  without  also  redeeming 
the  other :  and  the  mortgagee  might  enforce  the  pay- 
ment of  the  whole  of  the  principal  and  interest  due  to 
him  on  both  mortgages  out  of  the  lands  comj)rised  in 
either  (/).  This  rule,  known  as  the  doctrine  of  consoli-  Consolidation 
dation  of  securities,  was  extended  to  the  case  of  mortgages 
of  different  lands  made  to  different  persons  by  the  same 
mortgagor  becoming  vested  by  transfer  in  the  same 
mortgagee.  In  such  a  case,  it  was  held  that  the  mort- 
gagee, who  had  taken  a  transfer  of  the  different  mort- 
gages, might  consolidate  all  his  securities  as  against  the 
original  mortgagor  (/.•).  But  it  Was  decided  that  a 
mortgagee  could  not  consolidate  his  securities  as  against 
an  assignee  of  the  equity  of  redemption,  unless  he 
should  have  acquired  a  right  of  consolidation  previously 
to  the  assignment  of  the  equity  of  redemption  (/).     The 

{(/)  See  ante,  p.  238.  (t)  J'opc  v.  Oiix/oir,  2ycrn.  280  ; 

(A)  C'ummiiin  v.  Fletcher,  14  Ch.  Joues  v.  Smith,  2  Vos.  juu.  372, 

D.  699.   The  right  of  a  mortgagee  37G. 

to  con.«;oli(latc  does  not  arise  until  {k)  Sdlnj  v.  Vomficl,  1  .T.  \-  H. 

the  interest  of  the  mortgagor  has  330  ;  3  De  G.,  F.  iSc  J.  oD.j ;  Jlnrttr 

become    an  cqiiitij  of  redemption  ;  v.  Cultnuu,  19  Ch.  D.  C30,  G39. 

14  Ch.  D.  708,  709,  712,  713,  71.J ;  (0    Whitiw.  Ililhicn;  3  Y.  &  C. 

see  ante,  pp.  ')00— 502,  506.  Ex.   597,   COM,   009;    Jeniiinf/s  v. 
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right  of  consolidation  arose  at  the  time  when  two  or 
more  mortgages  made  by  the  same  mortgagor,  or  any 
of  his  predecessors  in  title,  became  vested  in  the  same 
mortgagee  and  absolute  at  law  (in). 

The  right  of  a  mortgagee  to  consolidate  his  securities 
is  now  abolished  in  certain  cases  by  the  following  sec- 
tion of  the  Conveyancings  and  Law  of  Property  Act, 
1881  {n)  :— 

(Sect.  17,  sub-sect.  1.)  A  mortgagor  seeking  to 
redeem  any  one  mortgage,  shall,  by  ^drtue  of  this  Act, 
be  entitled  to  do  so  without  paying  any  money  due 
under  any  separate  mortgage  made  by  him,  or  by  any 
person  through  whom  he  claims,  on  property  other 
than  that  comprised  in  the  mortgage  which  he  seeks  to 
redeem. 

(Sub-sect.  2.)  This  section  applies  only  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  the  mortgage 
deeds,  or  one  of  them. 

(Sub-sect.  3.)  This  section  applies  only  where  the 
mortgages,  or  one  of  them,  are  or  is  made  after  the 
commencement  of  this  Act  (o) . 

The  rules  of  equity  as  to  consolidation  of  securities 
thus  appear  still  to  remain  in  force  in  all  cases  in  which 
the  mortgages  sought  to  be  consolidated  by  a  mortgagee 
were  made  before  the  1st  January,  1882,  or  in  which 
one  of  the  mortgages,  though  made  after  the  31st 
December,  1881,  was  created  by  a  deed  expressing  au 
intention  to  exclude  the  ap^ilication  of  the  above  enact- 
ment. A  declaration  of  such  an  intention  is  not  un- 
frequently  inserted   in   mortgage   deeds.      It   follows, 

Jordan,  6  App.  Cas.  G98 ;  Hurler  {ii)  Stat.  44  &  45  Vict.  c.  41. 

V.    Colmau,    19  Ch.   D.  G30 ;    see  See     Williams's     Conveyancing 

Vint  V.  Padgct,  2  De  G.  &  J.  611.  Statutes,  125—128. 

(»j)   Ciimmius  v.  Fletcher,  14  Cli.  [o)  After  the   31st  December, 

D.  699.  1881.     Sect.  1,  sub-sect.  2. 
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tlierefore,  that  no  person  can  safely  lend  money  on  a 
second  mortgage.  For,  in  addition  to  the  risks  of  some 
third  mortgagee  getting  in  and  tacking  the  first  mort- 
gage {p),  there  is  this  further  danger,  that  the  first 
mortgagee  may  have  previously  acquired  a  right  to 
consolidate  with  his  security  some  other  mortgage,  by 
which  property  of  the  same  mortgagor  has  been  charged 
for  more  than  its  value,  and  may,  by  exercising  this 
right,  exclude  the  second  mortgagee  {q).  The  purchaser 
of  an  equity  of  redemption  is  exposed  to  similar  risks. 
Hence,  it  follows,  that,  in  the  words  of  an  eminent 
judge,  "  It  is  a  very  dangerous  thing  at  any  time  to 
buy  equities  of  redemption,  or  to  deal  with  them  at 
all"(r). 

{p)  Ante,  p.  523.  (r)  Beevor  v.  LhcJc,  V.-C.  W.y 

[q)    See    Williams's    Convey-       L.  R.,  4  Eq.  537,  549. 
ancing  Statutes,  126—128. 
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"Warranty. 


Warranty 
implied  by 
word  ffue. 


Express 
■warranty. 


It  is  evident  that  the  acquisition  of  property  is  of  little 
benefit,  unless  accompanied  with  a  prospect  of  retaining 
it  without  inten'uption.  In  ancient  times  conveyances 
were  jirincipally  made  from  a  superior  to  an  inferior,  as 
from  the  great  baron  to  his  retainer,  or  from  a  father  to 
his  daughter  on  her  mamage  (a).  The  grantee  became 
the  tenant  of  the  grantor ;  and  if  any  consideration  were 
given  for  the  grant,  it  more  frequently  assumed  the  form 
of  an  annual  rent,  than  the  immediate  payment  of  a  large 
sum  of  money  {b).  Under  these  circumstances,  it  may 
readily  be  supposed,  that,  if  the  grantor  were  ready  to 
warrant  the  grantee  quiet  possessiop,  the  title  of  the 
former  to  make  the  grant  would  not  be  very  strictly 
investigated  ;  and  this  appears  to  have  been  the  practice 
in  ancient  times;  every  charter  or  deed  of  feoffment 
usually  ending  with  a  clause  of  warranty,  by  which  the 
feoffor  agreed  that  he  and  his  heirs  would  warrant, 
acquit,  and  for  ever  defend  the  feoffee  and  his  heirs 
against  all  persons  (<?).  Even  if  this  warranty  were  not 
expressly  inserted,  still  it  would  seem  that  the  word 
r/iir,  used  in  a  feoffment,  had  the  effect  of  an  implied 
warranty ;  but  the  force  of  such  impKed  warranty  was 
confined  to  the  feoffor  only,  exclusive  of  his  heirs,  when- 
ever a  feoffment  was  made  of  lands  to  be  holden  of  the 
chief  lord  of  the  fee  (d).     Under  an  express  warranty, 


(a)  See  ante,  p.  60. 

(b)  Ante,  p.  61. 

(c)  Bract,  lib.  2,  cap.  6,  fol.  17a. 


(d)  4  Edw.  I.  Stat.  3,  0.  6;  2 
Inst.  275  ;  Co.  Litt.  384  a,  n.  (1). 
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the  feoffor,  and  also  his  heirs,  were  bound,  not  only  to 
give  up  all  claim  to  the  lands  themselves,  but  also  to 
give  to  the  feoffee  or  his  heirs  other  lands  of  the  same 
value,  in  case  of  the  eviction  of  the  feoffee  or  his  heirs 
lay  any  person  having  a  prior  title  (c)  ;  and  this  warranty 
"was  binding  on  the  heir  of  the  feoffor,  whether  he  derived 
any  lands  by  descent  from  the  feoffor  or  not  (/),  except 
only  in  the  case  of  the  warranty  commencing,  as  it  was 
said,  by  disseisin ;  that  is,  in  the  case  of  the  feoffor 
making  a  feoffment  with  warranty  of  lands  of  which 
he,  by  that  very  act  {(j),  disseised  some  person  {/i),  in 
which  case  it  was  too  palpable  a  hardship  to  make  the 
heir  answerable  for  the  misdeed  of  his  ancestor.  But, 
even  with  this  exception,  the  right  to  bind  the  heir  by 
warranty  was  found  to  confer  on  the  ancestor  too  great 
a  power ;  thus,  a  husband,  whilst  tenant  by  the  curtesy 
of  his  deceased  wife's  lands,  could,  by  making  a  feoffment 
of  such  lands  with  warranty,  deprive  his  son  of  the 
inheritance ;  for  the  eldest  son  of  the  marriage  woidd 
usually  be  heir  both  to  his  mother  and  to  his  father ; 
as  heir  to  his  mother  he  would  be  entitled  to  her  lands, 
but  as  heir  of  his  father  he  was  bound  by  his  warrant3^ 
This  particular  case  was  the  first  in  which  a  restraint 
was  applied  by  Parliament  to  the  effect  of  a  warranty, 
it  having  been  enacted  (/),  that  the  son  should  not,  in 
such  a  case,  be  barred  by  the  warranty  of  his  fatlior, 
unless  any  heritage  descended  to  him  of  his  father's 
side,  and  then  he  was  to  be  barred  only  to  the  extent 
of  the  value  of  the  heritage  so  descended.  The  force  of 
a  warranty  was  afterwards  greatly  restrained  by  other 
statutes,  enacted  to  meet  other  cases  (/•) ;  and  tlio  clause 

(fi)  Co.  Litt.  3Go  a.  (/.)  Stat.  J><-  donis,   13  EJw.  I. 

(/)  Litt.  B.  712.  V.  1,  nH  construed  by  the  jii(lfr<-8  ; 

(jr)  Litt.  8. 704;  Co.  Litt.  371a.  sec  Co.  Litt.  373  b,  n.  (•_>); 
(/))  Litt.  ss.  C'J7,  098,  009,  700.  Vaughan,  375;  stats.  11  Hon. 
\i)  Stat.  6  Etlw.  I.  c.  3.  VII.  c.  20 ;   4   &   5  Anne,   c.   3 

{v..  10  in  Ruilhcad),  h.  21. 

M   M  'J 
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Warranty        of  warranty  having  Ion;:!;  Loen  disiisccl  in  modern  convey- 
tiial/"*^  '^^'     <^iic'iiig,  its  chief  force  and  effect  have  now  been  removed 
by  clauses  of  two  modern  statutes,  passed  at  the  recom- 
mendation of  the  Real  Property  Commissioners  (/). 

Words  which       In  addition  to  an  express  warranty,  there  were  for- 

in  themselves  ,  ,  ,     .  .  ,  .  ,      . 

imply  a  cove-  m^i'ly  some  words  used  m  conveyancing,  which  m 
mint  for  quiet  themselves  implied  a  covenant  for  quiet  enjoyment; 
Demise.  ^^^  *^^®  ^^  these  words,  namely,  the  word  demise,  still 

retains  this  power.  Tlius,  if  one  man  demises  and  lets 
land  to  another  for  so  many  years,  this  word  demise 
operates  as  an  absolute  covenant  for  the  quiet  enjoy- 
ment of  the  land  by  the  lessee  during  the  term  {m). 
But  if  the  lease  should  contain  an  express  covenant  by 
the  lessor  for  quiet  enjoyment,  limited  to  his  own  acts 
only,  such  express  covenant,  showing  clearly  what  is 
intended,  will  nullify  the  implied  covenant,  which  the 
word  demise  would  otherwise  contain  (;?).  So,  as  we 
Give.  have  seen,  the  word  (jive  formerly  implied  a  personal 

Grant.  Warranty;  and  the  word  fjrant  was   supposed  to  have 

implied  a  warranty,  unless  followed  by  an  express  cove- 
nant, imposing  on  the  grantor  a  less  Kability  (o).     An 
Exchange.        exchange  and  a  partition  between  coparceners  have  also 
Partition.         until  recently  implied  a  mutual  right  of  re-entry,  on 
the  eviction  of  either  of  the  parties  from  the  lands  ex- 
Graut,  bargain  changed  or  partitioned  {j)).   And,  by  the  former  Registry 
baro-ain  and     Acts  for  Yorkshire,  the  words  grant,  barr/ain  ami  sell,  in 
sale  of  lands     ^  deed  of  bargain  and  sale  of  an  estate  in  fee  simple,  in- 
rolled  in  the  Register  Office,  implied  covenants  for  the 
quiet  enjoyment  of  the  lands  against  the  bargainor, 
his  heirs  and  assigns,  and  all  clamiing  under  him,  and 

(/)  3  &  4  Will.  IV.  c.  27,  s.  39  ;  145  ;  see  Williams's  Conveyanc- 

3  &  4  Will.  IV.  c.  74,  s.  14.  ing  Statutes,  74,  76. 

{m)  Spencer's  case,  5  Rep.  17  a;  («)  Noke's  case,  4  Rep.  80  b. 

Bac.  Ab.  tit.  Covenant  (B) ;  Mos-  (&)  See  Co.  Litt.  384  a,  n.  (1). 

tyn\.  The  West  Mostyn  Coal  and  {p)  Biislard'scasefilici^.l'Il  a. 

Iron  Company,  Limited,  1  C.  P.  D. 
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also  for  further  assurance  thereof  by  the  bargainor,  his 

heirs  and  assigns,  and  all  claiming  under  him,  unless 

restrained  by  express  words  (q).     The  word  girijif,  by 

virtue  of  some  other  Acts  of  Parliament,  also  implies 

covenants  for  the  title  (>•).     But  the  Act  to  amend  the  Act  to  amend 

law  of  real  property  now  provides  that  an  exchange  or  pi-operty  ^^^ 

a  partition  of  any  tenements  or  hereditaments  made  by 

deed  shall  not  imply  any  condition  in  law ;  and  that 

the  word  (jire  or  the  word  (jranf  in  a  deed  shall  not 

imply  any  covenant  in  law  in  respect  of  any  tenements 

or  hereditaments,  except  so  far  as  the  word  gire  or  the 

word  (jirnif  may  by  force  of  any  Act  of  Parliament 

imply  a  covenant  (s) .     The  writer  is  not  aware  of  any 

Act  of  Parliament  by  force  of  which  the  word  (jire 

implies  a  covenant. 

The  absence  of  a  warranty  is  principally  supplied  in 
modern  times  by  a  strict  investigation  of  the  title  of  the 
person  who  is  to  convey  ;  although,  in  most  cases,  cove-  Covenants  for 
nants  for  title,  as  they  are  termed,  are  also  given  to  the 
purchaser.  On  the  sale  or  mortgage  of  copyhold  lands 
these  covenants  are  usually  contained  in  a  deed  of  co- 
venant to  surrender,  by  which  the  surrender  itself  is 
immediately  preceded  (/),  the  whole  being  regarded  as 
one  transaction  {u).     By  these  covenants,  the  heirs  of 

(r^)  Stat.  6  Anue,  c.  62  (e.  35  Stat.  19  &  20  Vict.  c.  47,  s.  4G. 
m  Ruffhead),  ss.  30,  34  ;  8  Geo.  (.s)  Stat.  8  &  9  Vict.  c.  106,  s.  4, 

II.  c.  6,  s.  35.  repealing  7  &  8  Vict.  c.  76,  a.  6. 

(r)  As  in  conveyances  bi/  com-  {()  By  the  Stamp  Act,   1870, 

panics  under  the  Lands  Clauses  stat.  33  &  34  Vict.  c.  97,  such  a 

Consolidation  Act,   184.5,  stat.  8  deed  of  covenant  is  now  charged 

&  9  Vict.  c.   18,  s.   132;   and  in  with  a  duty  of  10s.;  and  if  the 

conveyances  to  the  Governors  of  ad  valorem  duty  on   the  sale  or 

Queen  Anne's  Bounty,  stat.  1  &  2  mortgage  is  less  than  that  sum, 

Vict.  c.  20,  H.  22.     Conveyances  then  a  duty  of  equal  aiiiuuiit  only 

by  joint  stock  companies  regis-  is  payable. 

tered  under  the  Joint  Stock  Com-  (u)  Ituldell  v.  li'iddell,    7  Sim. 

panics  Act,  1856  (now  repealed),  529. 
also  implied  covenants  fnr  title. 
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the  ^'('ndol•  have  Lcen  ulways  expressly  boimd  ;  but,  like 

all  other  similar  contracts,  they  are  binding  on  the  heir 

or  devisee  of  the  covenantor  to  the  extent  only  of  the 

])ro[)erty  which  may  descend  to  the  one,  or  be  devised 

Heii-snow        to  the  other  (.r).     It  is  not  necessary  expressly  to  bind 

covenant  the  heirs  of  a  vendor  in  covenants  for  title  made  after 

without  ex-      ^i^g  32gt  December,  1881.     For,  by  the  Conveyancing 

press  mention  '  '      j  jo 

of  them  and  Law  of  Property  Act,  1881  (//),  a  covenant,  and  a 

contract  nnder  seal,  and  a  bond  or  obligation  under 
seal  made  after  the  31st  December,  1881,  though  not 
expressed  to  bind  the  heirs,  shall,  so  far  as  a  contrary 
intention  is  not  expressed  therein,  and  subject  to  the 
terms  thereof,  operate  in  law  to  bind  the  heirs  and  real 
estate,  as  if  heirs  were  expressed.  This  enactment 
extends  to  a  covenant  implied  by  virtue  of  the  same 
Act  (;:).  As  we  shall  see,  since  the  commencement  of 
the  year  1882,  the  use  of  express  covenants  for  title  has 
been  superseded  by  reliance  on  the  covenants  for  title 
implied  by  virtue  of  this  Act.  Unlike  the  simple 
clause  of  warranty  in  ancient  days,  modern  covenants  for 
title  were  five  and  are  now^  f om-  in  number,  and  few  con- 
veyancing forms  exceeded  them  in  the  luxuriant  growth 
to  which  their  verbiage  attained  (a).  The  first  covenant 
was,  that  the  vendor  is  seised  in  fee  simple  ;  the  next, 
that  he  has  good  right  to  convey  the  lands ;  the  third, 
that  they  shall  be  quietly  enjoyed ;  the  fourth,  that 
they  are  free  from  incumbrances  ;  and  the  last,  that  the 
vendor  and  his  heirs  will  make  any  further  assurance 
for  the  conveyance  of  the  premises  which  may  reason- 
ably be  required.  But  during  the  last  fifty  years, 
before  express  covenants  for  title  went  out  of  use,  the 
first  covenant  was  usually  omitted,  the  second  being 
evidently  quite  sufficient  without  it ;  and  the  length  of 

(x)   Ante,    pp.    103 — 105;    see  s.  59  ;  see  "Williams's  Conveyanc- 

"Williams's     Conveyancing    Sta-  ing  Statutes,  234,  235. 

tutes,  76,  77.  (-)  Sect.  59,  sub-s.  2. 

(y)  Stat.  44  &  45  Vict.  c.  41,  {a)  See  Appendix  (D). 
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the  remainiug  covenants  greatly  diminished.  Covenants 
for  title  vary  in  comprehensiveness,  according  to  the 
circumstances  of  the  case.  A  vendor  never  gives  ahso-  Covenants  for 
lute  covenants  for  the  title  to  the  lands  he  sells,  hut  vendor* 
always  limits  his  responsibility  to  the  acts  of  those  who 
have  been  in  possession  since  the  last  sale  of  the  estate ; 
so  that  if  the  land  should  have  been  purchased  by  his 
father,  and  so  have  descended  to  the  vendor,  or  have 
been  left  to  him  by  his  father's  will,  the  covenants  will 
extend  only  to  the  acts  of  his  father  and  himself  (/>)  : 
but  if  the  vendor  should  himself  have  pm-chased  the 
lands,  he  will  covenant  only  as  to  his  own  acts  (c),  and 
the  purchaser  must  ascertain  by  an  examination  of  the 
previous  title,  that  the  vendor  pm-chased  what  he  may 
properly  re-sell.  A  mortgagor,  on  the  other  hand,  Covenants  for 
always  gives  absolute  covenants  for  title ;  for  those  morto-a<'or. 
who  lend  money  are  accustomed  to  require  every  pos- 
sible security  for  its  repayment ;  and,  notwithstanding 
these  absolute  covenants,  the  title  is  investigated  on 
every  mortgage,  with  equal,  and  indeed  with  greater 
strictness,  than  on  a  purchase.     When  a  sale  is  made  Covenants  by 

tmstjGGS 

by  trustees,  who  have  no  beneficial  interest  in  the  pro- 
perty themselves,  they  merely  covenant  that  they  have 
respectively  done  no  act  to  encumber  the  premises.  If 
the  money  is  to  be  paid  over  to  A.  or  13.  or  any  persons 
in  fixed  amounts,  the  persons  who  take  the  money  are 
expected  to  covenant  for  the  title  (d) ;  but,  if  the  money 
belongs  to  infants  or  other  persons  who  cannot  covenant, 
or  is  to  be  applied  in  payment  of  debts  or  for  any 
similar  pirrpose,  the  purchaser  must  rely  for  the  security 
of  the  title  solely  on  the  accuracy  of  his  own  investi- 
gation (e). 

Certain   covenants   for   title   are   implied  by   virtue  Covonants 

for  title  now 

(b)  Sugd.  Vend.   &  Pur.    574,       pendix  (D). 
14th  ed. ;  HOC  WilliainH's  Convey-  {</)  Sugd.  Vend.   &  Pur.   oli, 

anoing  Statutes,  74,  75.  1  Uli  ed. 

{(■)  Sec  uext  chapter  and  ,\p-  (')   Ibid. 
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implied  by 
statute  ill 
certuin  cases. 


of  the  7tli  section  of  the  Couveyanciiig  and  Law  of 
Property  Act,  18^)1,  in  certain  cases  upon  conveyances 
made  after  the  31st  December,  1881  (./').  And  it  is 
n()^Y  usual,  in  draAving  deeds  of  conveyance,  to  rely 
u^jon  the  effect  of  this  enactment,  instead  of  inserting 
express  covenants  for  title.  The  covenants  so  implied, 
and  the  cases  in  which  they  are  implied,  appear  to  be 
the  following : — 

(1)  In  a  concci/ance  for  raluablv  consideration,  other 
than  a  mortgage,  covenants  Iji/  a  person  who  conveys  and 
is  expressed  to  convey  as  beneficial  oicner,  for  right  to 
convey,  for  quiet  enjoyment,  for  freedom  from  incum- 
brances, and  for  further  assurance  limited  to  the  acts 
of  the  person  who  so  conveys,  and  of  any  one  through 
Avhom  he  derives  title  otherwise  than  by  pm'chase  for 
value.  The  expression  "  purchase  for  value  "  does  not 
in  this  case  include  a  conveyance  in  consideration  of 
marriage  [g)  : 

(2)  In  a  conveyance  of  leasehold  property  for  valuable 
consideration,  other  than  a  mortgage,  the  same  covenants 
by  a  person  who  conveys  and  is  expressed  to  convey  as  bene- 
ficial oicner  as  are  implied  in  case  (1)  (h) ;  and  a  further 
covenant  that  the  lease  is  valid,  that  the  rent  has  been 
paid,  and  that  the  covenants  have  been  performed, 
limited  to  the  acts  of  the  person  who  so  conveys,  and 
of  any  one  through  wliom  he  derives  title  other\vise 
than  by  purchase  for  value.  Puix-hase  for  value  has  the 
same  meaning  in  this  case  as  in  case  (1)  (/)  : 

(3)  In  a  conveyance  by  nay  of  mortgage,  absolute  cove- 


(/)  Stat.  44  &  45  Vict.  c.  41, 
s.  7  ;  see  also  sects.  59  (sub-s.  2), 
CO  (sub-8.  2),  64;  Williams's 
Conveyancing  Statutes,  74 — 93, 
234,  236,  244. 

(y)  Sect.  7,  sub-s.  1  (A) ;  see 
Williams's  Conveyancing  Sta- 
tutes, 74,  78—82. 


(/()  An  assignment  of  lease- 
holds is  included  iu  case  (1) ;  see 
sect.  2  ;  Williams's  Conveyanc- 
ing Statutes,  27,  83. 

(t)  Sect.  7,  sub-s.  1  (B)  ;  see 
Williams's  Conveyancing  Sta- 
tutes, 74,  78,  82,  83. 
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nants  for  title  hi/  a  person  ir/io  coiive//s  and  is  expressed  to 
convey  as  beneficial  owner  (/.•)  : 

(4)  In  a  convei/ance  hij  icai/  of  mortgage  of  Jeasenold 
properti/,  the  same  covenants  hij  a  person  ivJw  conveys  and 
is  expressed  to  convey  as  beneficial  owner  as  are  implied  in 
case  (3)  (/),  and,  in  addition,  an  absolute  covenant  that 
the  lease  is  valid,  and  covenants  for  payment  of  the 
rent  reserved  by,  and  performance  of  the  covenants 
contained  in  the  lease,  so  long  as  any  money  remains 
on  the  security  of  the  conveyance,  and  to  indemnify  the 
mortgagor  against  loss  by  reason  of  non-j^ayment  of 
the  rent  or  non-performance  of  the  covenant  {m)  : 

(5)  1)1  a  conveyance  by  way  of  settlement,  a  covenant 
for  fui'ther  assurance  by  a  person  who  conveys  and  is  e.c- 
piressed  to  convey  as  settlor  limited  to  the  person  so  con- 
veying, and  every  person  deriving  title  under  him  by 
deed  or  act  or  operation  of  law  in  his  lifetime  sub- 
sequent to  that  conveyance,  or  by  testamentary  disposi- 
tion or  devolution  in  law  on  his  death  {n)  : 

(6)  In  any  conveyance,  a  covenant  against  incum- 
brances by  every  person  wJio  conveys  and  is  expressed  to 
convey  as  trustee  or  mortgagee,  or  as  personal  representative 
of  a  deceased  person,  or  as  committee  of  a  lanatic  so  found 
by  inquisition,  or  under  an  order  of  the  Court,  which 
covenant  is  to  be  deemed  to  extend  to  every  such 
person's  own  acts  only  (o)  : 

(7)  Where  in  a  conveyance  it  is  expressed  that  by  direc- 
tion of  a  person  expressed  to  direct  as  beneficial  owner 
another  person  conveys,  then  the  person  giving  the  direc- 
tion, whether  he  conveys  and  is  expressed  to  convey 

(^)  Stat.  44  &  45  Vict.  c.  41,8.  7,  Williams's    Conveyancing    Stii- 

Bub-8.  I  (C) ;  Bcc  Williams' H  Con-  tutcs,  74,  78,  85. 

veyancing  Statutes,  74,  78, 83-85.  {n)  Sect.  7,   sub-s.  1   (E)  ;   »co 

(/)  A  Jnortgugo  of  leaseholds  is  Williams's    Conveyancing    Sta- 

includod  in  case  (3) ;  see  sect.  2 ;  tutes,  74,  78,  8G. 

Williams's    Conveyancing    Sta-  {o)  Sect.   7,  sub-s.   1    (F)  ;    seo 

tutes,  27,  85.  Williams's    Conveyancing    Sta- 

(«t)  Sect.  7,  sub-s.   1  {U) ;  see  tutes,  74,  78,  87. 
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as  beneficial  owner  or  not,  is  to  be  deemed  to  convey 
and  to  be  expressed  to  convey  as  beneficial  owner,  and 
a  covenant  on  liis  part  is  to  be  implied  accordingly  [p] : 
(8)  Where  a  wife  eonre>/s  diid  is  exprcnsed  to  convey  as 
beneficial  o/rncr,  and  tlie  linshand  also  convci/s  and  is  ex- 
pressed to  eonrei/  as  beneficial  on/ier,  then  the  wife  is  to 
be  deemed  to  convey  and  to  be  expressed  to  convey  by 
direction  of  the  husband,  as  beneficial  owner ;  and,  in 
addition  to  the  covenant  implied  on  the  part  of  the  wife, 
there  is  also  to  be  implied,  first,  a  covenant  on  the  part 
of  the  husband  as  the  person  giving  that  direction,  and, 
secondly,  a  covenant  on  the  part  of  the  husband  in  the 
same  terms  as  the  covenant  implied  on  the  part  of  the 
wife  (q) . 


Cases  in 
which  cove- 
nants for  title 
arc  not  now 
implied. 


Copyholds. 


Benefit  of 
implied  cove- 
nant to  run 
with  the  land. 


Where  in  a  conveyance  made  after  the  31st  De- 
cember, 1881,  a  person  conveying  is  not  cxjircssed  to 
eon  re//  as  beneficial  owner,  or  as  settlor,  or  as  trustee,  or 
as  mortgagee,  or  as  personal  representative  of  a  deceased 
person,  or  as  committee  of  a  lunatic  so  found  by  in- 
quisition, or  under  an  order  of  the  Court,  or  by  direction 
of  a  person  as  beneficial  owner,  no  covenant  on  the  part 
of  the  person  conveying  is  to  be  implied  in  the  convey- 
ance by  virtue  of  the  7th  section  of  the  above  Act  (r). 
In  the  same  section  a  conveyance  includes  a  deed 
conferring  the  right  to  admittance  to  copyhold  or 
customary  land,  but  does  not  include  a  demise  by  way 
of  lease  at  a  rent,  or  any  customary  assurance,  other 
ihan  a  deed  confemng  the  right  to  admittance  to 
copyhold  or  customary  land  (s).  The  benefit  of  a 
covenant  implied  as  aforesaid  is  to  be   annexed  and 


{p)  Stat.  44  &  45  Vict.  c.  41, 
s.  7,  sub-8.  2 ;  see  Williams's 
Conveyancing  Statutes,  87,  88. 

(5)  Sect.  7,  sub-s.  3  ;  see  Wil- 
liams's Conveyancing  Statutes, 
88—91. 


{)•)  Sect.  7,  sub-s.  4  ;  see  Wil- 
liams's Conveyancing  Statutes, 
91. 

(■s)  Sect.  7,  sub-s.  5  ;  see  Wil- 
liams's Conveyancing  Statutes, 
92. 
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iuciJent  to,  and  to  g-o  witli,  the  estate  or  interest  of  the 
implied  covenantee,  and  is  to  be  capable  of  being  en- 
forced by  every  person  in  whom  that  estate  or  interest 
is,  for  the  whole  or  any  part  thereof,  from  time  to  time 
vested  (/").      A  covenant  implied  as  aforesaid  may  be  Covenant 
varied  or  extended  by  deed,  and,  as  so  varied  or  ex-  gtauitf  may 
tended,  is  to   operate,  as  far  as  may  be,   in   the  like  be  varied  by 
manner,  and  with  all  the  like  incidents,  effects   and 
consequences,  as  if  such  variations  or  extensions  were 
directed  to  be  implied  in  the  7th  section  of  the  above 
Act(^/).     For  fm'ther  information  as  to  the  effect  of 
this  enactment  and  tlie  employment  of  statutory  cove- 
nants for  title,  the  reader  is  referred  to  the  editor's 
"  Conveyancing  Statutes"  (.r). 

The  period  for  which  the  title  was  formerly  investi- 
gated was  the  last  sixty  years  (//)  :  and  every  vendor  Sixty  years' 
of  freehold  property  was  bound,  at  his  own  expense,  to  re^uired^^'^^^ 
furnish  the  intended  purchaser  with  an  abstract  of  all 
the  deeds,  wills  and  other  instruments  which  liad  been 
executed,  with  respect  to  the  lands  in  question,  during 
that  period ;  and  also  to  give  him  an  opportunity  of 
examining  such  abstract  with  the  original  deeds,  and 
witli  the  probates  or  office  copies  of  the  wills ;  for,  in 
every  agreement  to  sell  was  implied  by  law  an  agree- 
ment to  make  a  good  title  to  the  property  to  be  sold  (z). 
The  proper  length  of  title  to  an  advowson  was,  however,  Advowson. 
lUO  years  («),  as  the  presentations,  which  are  the  only 
fruits  of  the  advowson,  and,  consequently,  the  only 
occasions  when  the  title  is  likely  to  bo  contested,  occur 
only  at   long   intervals.     On  a  purchase  of   copyhold  Copyholds. 

(0  Stut.  44  &  4.5  Vict.  c.  41,  (//)   Cooptr  v.   Amei-i/,    1    riiill. 

8.    7,    sub-s.   6  ;    seo   Williain.s'H  388 ;  sec  Williams's  Convcyanc- 

Conveyancing  Statutes,  92,  93.  ing  Statutes,  2,  3. 

(?<)  Sect.  7,  Hub-8.  7  ;  kco  Wil-  (-)   fiu^d.   Vend,    ic    Pur.    IC, 

liams'H   Conveyancing    Statutes,  14  th  ed. 
93.  (a)  Ibid.  307. 

(z)  Pages  74-93,  iOG-f/.'A). 
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lauds,  au  abstract  of  the  copies  of  court  roll,  relating  to 
the  property  for  the  last  sixt}''  years,  was  delivered  to 
the  purchaser,  ^.nd  even  on  a  purchase  of  leasehold 
property,  the  purchaser  was  strictly  entitled  to  a  sixty 
years'  title  (b) ;  that  is,  supposing  the  lease  to  have  been 
granted  within  the  last  sixty  years,  so  much  of  the  title 
of  the  lessor  was  required  to  be  produced  as,  with  the 
title  to  the  term  since  its  commencement,  would  make 
up  the  full  period  of  sixty  years.  If  the  lease  were 
more  than  sixty  years  old,  the  lease  was  required  to  be 
produced  or  its  absence  accounted  for,  and  evidence 
given  of  the  whole  of  its  contents  (c).  But  intermediate 
assignments  upwards  of  sixty  years  old  were  not  re- 
quired to  be  produced.  The  Vendor  and  Purchaser 
Act,  1874  {d),  however,  now  provides  {c)  that  in  the 
completion  of  any  contract  of  sale  of  land  made  after 
the  31st  day  of  December,  1874,.  and  subject  to  any 
stipulation  to  the  contrary  in  the  contract,  forty  years 
shall  be  substituted  as  the  period  of  commencement  of 
title  which  a  purchaser  may  require,  in  place  of  sixty 
years,  the  present  period  of  such  commencement ;  never- 
theless earher  title  than  forty  years  may  be  required  in 
cases  similar  to  those  in  which  earlier  title  than  sixty 
years  may  now  be  required.  The  Act  uses  the  word 
"  land,"  which  has  a  statutory  meaning  when  used  in 
an  Act  of  Parliament,  including  tenements  and  heredita- 
ments of  any  tenure,  unless  there  are  words  to  restrict 
the  meaning  to  tenements  of  some  particular  tenure  (,/'). 
Act  presumed  Now  an  advowson  is  certainly  a  hereditament ;  but  as 

not  to  apply     ^^^q  Act  substitutes  the  period  of  forty  years  "  in  place 
to  advowsons.  _  l  ^   ^  i 

of  sixty  years,  the  present  period,"  and  as  one  hundred 


New  enact 
mcnt. 


Fort}'  years' 
title  now 
sufficient. 


{/>)  Funis  V.  Raycr,  9  Price, 
488 ;  Solder  v.  Brake,  5  B.  & 
Adol.  992  ;  see  Williams's  Con- 
veyancing Statutes,  2,  4,  >5. 

(r)  Frcml  v.  Bucklci/,  Ex.  Ch., 
L.  R.,  5  Q.  B.  213;  see  Wil- 
liams's Conveyancing    Statutes, 


3,  5. 

{d)  Stat.  37  &  38  Vict.  c.  78. 

{c)  Sect.  1  ;  see  Williams's 
Conveyancing  Statutes,  2 — 4. 

(/)  Stat.  13  &  14  Vict.  c.  21, 
s.  4  ;  see  Williams's  Conveyanc- 
ing Statutes,  1. 
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years  and  not  sixty  years  was,  when  the  Act  passed,  the 
proper  period  for  the  deduction  of  the  title  to  an  advow- 
son,  it  is  presumed  that  the  Act  was  not  intended  to 
apply  to  advowsons,  and  that  the  title  to  an  advowson 
must,  therefore,  still  be  deduced  for  one  hundred  years. 
The  Act  further  provides  (g),  that  in  the  completion  of 
any  such  contract  as  aforesaid,  and  subject  to  any  stipu-  Grantee  Di- 
lation to  the  contrary  in  the  contract,  under  a  contract  ^'^^^  ofVears 
to  grant  or  assign  a  term  of  years,  whether  derived  or  cannot  now 
to  be  derived  out  of  a   freehold   or  leasehold   estate,  to  freehold, 
the  intended  lessee  or  assign  shall  not  be  entitled  to 
call  for  the  title  to  the  freehold.     The  Act  further  pro- 
vides (//),  that  in  the  completion  of  any  such  contract,  Recitals 
and  subject  to  any  stipulation  to  the  contrary,  recitals,  old  sufficient 
statements  and  descriptions  of  facts,  matters  and  parties  evidence, 
contained  in  deeds,  instruments,  Acts  of  Parliament,  or 
statutory  declarations  twenty  years  old  at  the  date  of 
the  contract,  shall,  unless  and  except  so  far  as  they  shall 
be  proved  to  be  inaccurate,  be  taken  to  be  sufficient 
evidence  of  the  ti-uth  of  such  facts,  matters  and  descrip- 
tions.    The  last  provision  adopts,  as  a  general  rule,  a 
stipulation  which  had  been  usually  inserted  in  condi- 
tions of  sale,  and  in  the  absence  of  which  the  purchaser 
had  a  right  to  require  evidence  of  the  truth  of   the 
matters  recited. 

It  is  not  easy  to  say  how  the  precise  term  of  sixty  Ecason  for 
years  came  to  be  fixed  on  as  the  time  for  which  an  pfxty'^^ars' 
abstract  of  the  title  should  be  required.     It  is  true,  that  title, 
by  a  statute  of  the  reign  of  Henry  YIII.  (/),  tlie  time 
within  which  a  writ  of  right  (a  proceeding  now  abo- 
lished {k) )  might  be  brought  for  the  recovery  of  lands 

(«/)  Stat.  37  &  38  Vict.  c.   78,  (i)  32  Hon.  VIII.  c.  2;  3  Bla.k. 

H.  2;  sec  Williams's  Conveyanc-  Com.  196, 
ing  Statutes,  4—8.  (A)  By  stat.   3  &    1  Will.  IV. 

(//)  Sect.    2  ;     eco    Williams's  o.  27,  a.  30. 
Conveyancing  Statutes,  8—11. 
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was  limited  to  sixty  years;  but  still  in  the  case  of  re- 
mainders after  estates  for  life  or  in  tail,  this  statute  did 
not  prevent  the  recovery  of  lands  long  after  the  period 
of  sixty  years  had  elapsed  from  the  time  of  a  convey- 
ance by  the  tenant  for  life  or  in  tail ;  for  it  is  evident, 
that  the  right  of  a  remainderman,  after  an  estate  for 
life  or  in  tail,  to  the  possession  of  the  lands  does  not 
accrue  until  the  determination  of  the  particular  estate  (/). 
A  remainder  after  an  estate  tail  may,  however,  be  barred 
by  the  proper  means ;  but  a  remainder  after  a  mere  life 
Duration  of  estate  Cannot.  The  ordinary  duration  of  human  life  was 
luman  ite.  therefore,  if  not  the  origin  of  the  rule  requiring  a  sixty 
years'  title,  at  least  a  good  reason  for  its  continuance. 
For,  so  long  as  the  law  permits  of  vested  remainders 
after  estates  for  life,  and  forbids  the  tenant  for  life,  by 
any  act,  to  destroy  such  remainders,  so  long  must  it  be 
necessary  to  carry  the  title  back  to  such  a  point  as  will 
afford  a  reasonable  presumption  that  the  first  person 
mentioned  as  having  conveyed  the  property  was  not  a 
tenant  for  life  merely,  but  a  tenant  in  fee  simple  (m). 
The  recent  shortening  of  the  period  from  sixty  to  forty 
years  appears  justifiable  only  from  the  fact  that  in  prac- 
tice purchasers  are  generally  found  willing  to  accept  a 
forty  years'  title ;  in  like  manner  as,  in  the  purchase  of 
leasehold  estates,  a  condition  to  dispense  with  the  title 
to  the  freehold  was  usually  submitted  to. 

Rights  of  With  regard  to  the  rights  of  vendors  and  purchasers 

iriw'l«'^.   on  sales  of  land  made  after  the  31st  December,  1881, 

purchasers  on  '  ' 

sales  made  further  alterations  were  made  in  the  law  by  the  '3rd 
Dec.  1881,  section  of  the  Conveyancing  and  Law  of  Property 
in  the  absence  ^^f    1881  (u).     This  section,  however,  applies  only  if 

of  cxprc3S  '  ^    ■'  ... 

.stipulation  to    and  as  far   as   a  contrary  intention   is   not    expressed 

the  contran,-. 

(0  Ante,  pp.   300—302.      See  Sugd.  Vend.  &  Pur.  365,  14  th  cd. 

Sugd.  Vend.  &  Pur.  609,  11th ed.  {»)  Stat.  44  &  45  Vict.  c.  41  ; 

(/«)  See  Mr.  Brodie's  opinion,  see  Williams's  Conveyancing  Sta- 

1    Hayes's    Conveyancing.    5G4  ;  tutes.  29 — 54. 
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in  tlie  contract  of  sale,  and  has  effect  subject  to  tlie 
terms  thereof  (o).     It  is  therein  enacted  as  follows : — 

(Sub-sect.   1.)    Under  a  contract  to  sell  and  assign  Contract  for 
a  term  of  years  derived  out  of  a  leasehold  interest  in  assi<niinent  of 
land,  the  intended  assign  shall  not  have  the  right  to  underlease. 
call  for  the  title  to  the  leasehold  reversion  {])). 

(Sub- sect.  2.)  "Where  land  of  copyhold  or  customary  Sale  of  land, 
tenure  has  been  converted  into  freehold  by  enfranchise-  copyiiold, 
ment,  then,  under   a  contract  to  sell  and  convey  the  ^'hi^^'hhas 

'  ^  *'  been  en- 

freehold,  the  pnrchaser  shall  not  have  the  right  to  call  franchised. 

for  the  title  to  make  the  enfranchisement  (q). 

(Sub-sect.  3.)  A  purchaser  of  any  property  shall  not  Pm-eliaser 

.       ,,  ,       ,.  ^    I.        i.  Si  cauuot  require 

reqiure  the  production,  or  any  abstract  or  copy  or  any  production  of 
deed,  will  or  other  document,  dated  or  made  before  the  ^^^cimicnts  of 

'  _  /  title  dated 

time  prescribed  by  law,  or  stipulated  for  commencement  before  time  of 
of   the    title,   even    though  the   same   creates  a   power  ment^of  title  • 
subsequently  exercised  by  an  instrument  abstracted  in  or  make  any 
the  abstract  furnished  to  the  purchaser;  nor  shall  he  ^bJ'-'';tion or 

J-  '  _  inquiry  with 

require    any    information,    or    make    any   requisition,  respect  to 

objection   or  inquirj^,  with   respect  to   any  such  deed, 

will  or  document,  or  the  title  prior  to  tliat  time,  not-  ^'■''-'^^  though 

.  ,  ,         -  he  have  notice 

withstandmg  that  any  such  deed,  will  or  other  document,  of  them, 
or  that  prior  title,  is  recited,  covenanted  to  be  produced, 
or  noticed ;  and  he  shall  assume,  unless  the  contrary  rm-chaser  to 
appears,  that  the  recitals  contained  in  the  abstracted  g^jii  docu- 
instruments    of    any   deed,    will    or    other    document,  me^ts  of  title 

„     ,  ...  ,       .        are  correctly 

forming  part  of  that  prior  title,  are  correct,  and  give  and  sum- 
all   the   material  contents  of  the  deed,  will   or  other  ^l.'^y'^.j. 
document  so  recited,  and  that  every  document  so  recited  ^^1  ^^.^.r^ 


re  in 

was  duly  executed  by  all  necessary  parties,  and  per-  "^|  respects 
fected,  if  and  as  required,  by  fine,  recovery,  acknow- 


ledgment, inrolment  or  otherwise  (r). 


(«)  Sect.  3,  sub-H.  9;  see  Wil-  int,-- Statutes,  29—31. 

liams'H   Conveyancinjj    Statutes,  (7)  See  WillianiK's  Convcyain'- 

50 — 52.  iny  Statutes,  31. 

{/j)  See Williainn'sCouveyauc-  {/•)  Ibid.  31 — 41. 
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holds. 


Sale  of  under- 
lease. 


Piu'chaser  to 
bear  the 
expenses  of 
inspection  of 
documents  of 
title  not  in 
vendur's  pos- 
session— 
and  of  all 
journeys 
incidental 
thereto — 
and  of  pro- 
curing all 
eWdence  of 
title  not  in 


(Sub-sect.  4.)  Where  land  sold  is  held  by  lease  (not 
including  under-lease)  the  purchaser  shall  assume, 
unless  the  contrary  appears,  tliat  the  lease  was  duly 
granted ;  and  on  production  of  tlie  receipt  for  the  last 
payment  due  for  rent  under  the  lease  before  the  date 
of  actual  cc^mpletion  of  the  purchase,  he  shall  assume, 
unless  tlie  contrary  appears,  that  all  the  covenants  and 
provisions  of  the  lease  have  been  duly  performed  and 
observed  up  to  the  date  of  actual  completion  of  the 
purchase  (.s). 

(Sub-sect.  5.)  Where  land  sold  is  held  by  imder- 
lease,  the  purchaser  shall  assume,  unless  the  contrary 
appears,  that  the  under-lease  and  every  superior  lease 
were  duly  granted ;  and,  on  production  of  the  receipt 
for  the  last  payment  due  for  rent  under  the  under- 
lease before  the  date  of  actual  completion  of  the  pur- 
chase, he  shall  assume,  unless  the  contrary  appears,  that 
all  the  covenants  and  provisions  of  the  under-lease  have 
been  duly  performed  and  observed  up  to  the  date  of 
actual  completion  of  the  purchase,  and  further  that  all 
rent  due  under  every  superior  lease,  and  all  the  cove- 
nants and  provisions  of  every  superior  lease,  have  been 
paid  and  duly  performed  and  observed  up  to  that 
date  {t). 

(Sub-sect.  6.)  On  a  sale  of  any  property,  the  expenses 
of  the  production  and  inspection  of  all  Acts  of  Parlia- 
ment, inclosurc  awards,  records,  proceedings  of  Courts, 
Court  rolls,  deeds,  wills,  probates,  letters  of  administra- 
tion, and  other  documents,  not  in  the  vendor's  pos- 
session, and  the  expenses  of  all  journeys  incidental  to 
such  production  or  inspection,  and  the  expenses  of 
searching  for,  procuring,  making,  verifying,  and  pro- 
ducing all  certificates,  declarations,  evidences,  and  in- 
formation  not   in  the  vendor's  possession,  and  all  at- 

(.s)  See  Williams's  Conveyauc-  (t)  Ibid.  45,  4G. 

ing  Statiites,  41 — 45. 
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tested,  stamped,  office  or  other  copies  or  abstracts  of,  or  vendor's  pos- 
extracts  from,  any  Acts  of  Parliament  or  other  documents  anTof^all 
aforesaid,  not  in  the  vendor's  possession,  if  any  such  copies,  &c.  of 

-,......  ^  .  .      such  docu- 

production,  inspection,  journey,  search,  procuring,  mak-  ments  of 

ing,  or  verifying  is  required  by  a  purchaser,  either  for  ^.f^f~  • .  , , 

verification  of  the  abstract,  or  for  any  other  purpose,  him,  whether 

shall  be  borne  by  the  purchaser  who  requires  the  same  ;  ti'oiTof  the ' 

and  where  the  vendor  retains  possession  of  any  docu-  ahstract  or 

ment,  the  expenses  of  making  any  copy  thereof,  attested  pmi^oses— 

or  unattested,  which  a  purchaser  requires  to  be  delivered  aii<i.of  all 

■*-  ^  copies  of 

to  him  shall  be  borne  by  that  purchaser  (n).  documents  of 

(Sub-sect.  7.)  On  a  sale  of  any  propert}^  in  lots,  a  byvendor^^ 
purchaser  of  two  or  more  lots,  held  wholly  or  partly  Sale  of  pro- 
under  the  same  title,  shall  not  have  a  right  to  more  pertymlots, 
than  one  abstract  of  the  common  title,  except  at  his  own 
expense  (x). 

(Sub-sect.  11.)  Nothing  in  this  section  shall  be  con-  Rights  of  _ 
strued  as  binding  a  purchaser  to  complete  his  purchase  case  of  action 

in  any  case  where,  on  a  contract  made  independently  of  for  specific 
,  .  .  ,  .    .  .      ,     .  •     •^        1       ^       periormance. 

tins  section,  and  containing  stipulations  similar  to  the 

provisions  of  this  section,  or  any  of  them,  specific  per- 
formance of  the  contract  would  not  be  enforced  against 
him  by  the  Court  (//) . 

Stipulations  similar  to  the  provisions  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  quoted  above, 
were,  previously  to  the  commencement  of  that  Act, 
usually  inserted  by  vendors  in  contracts  and  conditions 
of  sale,  with  the  object  of  preventing  the  assertion  of 
rights  to  which  a  purchaser  would  otherwise  liave  been 
entitled  {z).  The  general  effect  of  tlio  above  enact mcnts 
is  that  upon  an  open  contract,  that  is,  in  the  absence  of 
any  special  stipulations,  the  rights  of  tlio  purcliasor  are 
considerably  curtailed,  while  the  vendor  is  relieved  from 

(«/)  See  Williams's  Convcyanc-  (r)  Davidson,  Prcc.  Conv.  vd.  i. 

ing  Statutes,  47—50.  .OOG,  G07,  02:5  ;  vol.  ii.  1:5,  10,  llh 

(x)  Ibid.  p.  50.  cd. 

(y)  Ibid.  pp.  52-01. 
W.K.I'.  N   N 
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grant  an 
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made  after 
SlstDec, 
1881. 


Conenrrence 
of  parties 
interested. 


many  obligations  previously  imposed  upon  him  by  law. 
As  these  provisions  now  form  part  of  every  contract  for 
the  sale  of  land,  unless  expressly  excluded,  they  are  of 
great  importance,  and  should  be  thoroughly  understood 
by  every  intending  practitioner.  The  editor  has  at- 
tempted to  explain  their  effect  in  detail  in  his  "  Convey- 
ancing Statutes"  (a). 

By  the  13th  section  of  the  same  Act,  on  a  contract, 
made  after  the  31st  December,  1881  (/>),  to  grant  a 
lease  for  a  term  of  years  to  be  derived  out  of  a  lease- 
hold interest,  with  a  leasehold  reversion,  the  intended 
lessee  shall  not  have  the  right  to  call  for  the  title  to  that 
reversion  (c) .  But  this  section  applies  only  if  and  as 
far  as  a  contrary  intention  is  not  expressed  in  the  con- 
tract, and  has  effect  subject  to  the  terms  thereof  (d). 

The  abstract  of  the  title  will  of  course  disclose  the 
names  of  all  parties,  who,  besides  the  vendor,  may  be 
interested  in  the  lands ;  and,  if  he  desire  to  complete 
the  sale  without  resorting  to  the  aid  of  the  Court, 
the  concurrence  of  these  parties  must  be  obtained  by 
liim,  in  order  that  an  unincumbered  estate  in  fee  simple 
may  be  conveyed  to  the  purchaser.  Thus,  if  the 
lands  be  in  mortgage,  the  mortgagee  must  be  paid  off 
out  of  the  purchase-mone}^  and  must  join  to  relinquish 
his  security  and  convey  the  legal  estate  (c).  If  the 
widow  of  any  previous  owner  is  entitled  to  dower  out  of 
the  lands  (/),  she  must  concur  in  the  conveyance  ;  if  the 
lands  are  subject  to  a  rent-charge  (g),  the  person  entitled 
thereto  must  join  to  release  the  lands  from  his  charge. 
By  the  5th  section  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (//),  upon  sales  of  land  subject  to 


(rt)  Pages  29—54. 

(J)  Stat.  44  &  45  Vict.  c.  41, 
8.  13,  sub-s.  3. 

(c)  See  Williams's  Conveyanc- 
ing Statutes,  113. 

{d)  Sect.  13,  sul)-s.  2. 


{e)  Ante,  p.  502. 

(/)  Ante,  pp.  281—287. 

(ff)  Ante,  p.  383. 

(A)  Stat.  44  &  45  Vict.  c.  41  ; 
see  Williams's  Conveyancing  Sta- 
tutes, 58-60. 
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any  incumbrance  (/)  made  or  to  be  completed  after  the 
81st  December,  1881  (/r),  the  Court  may,  if  it  thinks  fit,  Money  suffi- 
on  the  application  of  any  party  to  the  sale,  direct  or  vide  fen- an*" 
allow  payment  into  Court,  in  case  of  an  annual  sum  ineumbranco 
charged  on  the  land,  or  of  a  capital  sum  charged  on  a  paid  into 
determinable  interest  in  the  land,  of  such  amount  as,  ^^o'^^'*— 
when  invested  in  government  secui'ities,  the  Court  con- 
siders will  be   sufficient,  by  means  of  the  dividends 
thereof,  to   keep  down  or  otherwise  provide  for  that 
charge ;  and  in  any  other  case  of  capital  money  charged 
on  the  land,  of  the  amount  sufficient  to  meet  the  in- 
cumbrance and  any  interest  due  thereon ;  but  in  either  together  -with 
case  there  is  also  to  be  paid  into  Court  such  additional  vide  for  future 
amount  as  the  Court  considers  will  be  sufficient  to  meet  ^°s*^'  '■^'"^• 
the  contingency  of  further  costs,  expenses,  and  interest, 
and  any  other  contingency,  except  depreciation  of  in- 
vestments, not  exceeding  one-tenth  part  of  the  original 
amoimt   to    be   paid   in,  unless  the  Court   for    special 
reason  think  fit  to  require  a  larger  additional  amount. 

Thereupon,  the  Court  may,  if  it  thinks  fit,  and  either  Court  mai/ 

•  1  •        J      ii       •  1  thereupon  dc- 

aiter  or  without  any  notice  to  the  incumbrancer  (/),  as  ckrolandto 

the  Court  thinks  fit,  declare  the  land  to  be  freed  from  ^^  ^''"'f  ^^'^ 

'  incuinbrauco. 

the  incumbrance,  and  make  any  order  for  conveyance, 

or  vesting  order,  proper  for  giving  effect  to  the  sale, 

and  give  directions  for  the  retention  and  investment  of 

the  money  in  Court  (m) .     After  notice  served  on  the  Tlie  money  in 

persons  interested  in  or  entitled  to  the  money  or  fund  ordered  to  be 

in  Court,  the  Court  may  direct   payment  or  transfer  l""'^  *°  ^^^ 

'  ''^  ...       poi'sons  cn- 

thereof  to  the  persons  entitled  to  receive  or  give  a  dis-  titled  thuroto. 
charge  for  the  same,  and  generally  may  give  directions 
respecting  the  application  or  distribution  of  the  capital 
or  income  thereof  (//). 

(t)  By  sect.  2  (vii),  incumbrance       other  capital  or  annual  mm. 
includes  a  mortgage  in  fee,  or  for  (k)  Sect.  5,  sub-sn.  1,  4. 

a  lesH  estate,  and  a  trust  for  fie-  (/)  See  sect.  2  (vii). 

curing  mom-y,  and  a  lien,  and  a  (»h)  Sect.  6,  sub-s.  2. 

charge  of  a  portion,  annuity,  or  («)  Sect.  T),  sub-s.  :{. 

N  N   2 
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Applicatiou 
of  piirchase- 
moDcy. 


Xew  enact- 
ment. 


Trustee's  re- 
ceipt for 
motley,  securi- 
ties and  other 
personal  pro- 
perty, now  a 
good  dis- 
charge. 


AVheu  lands  were  sold  by  trustees,  and  the  money 
was  directed  to  be  paid  over  by  them  to  certain  given 
persons,  it  was  formerly  obligatory  on  the  purchaser  to 
see  that  such  persons  were  actually  paid  the  money  to 
which  they  were  entitled,  unless  it  were  expressly  pro- 
vided by  the  instrument  creating  the  trust,  that  the 
receipt  of  the  trustees  alone  should  be  an  effectual  dis- 
charge (o).  The  duty  tlius  imposed  being  often  exceed- 
ingly inconvenient,  and  tending  greatly  to  prejudice  a 
sale,  a  declaration,  that  the  receipt  of  the  trustees  should 
be  an  effectual  discharge,  was  usually  inserted,  as  a 
common  form,  in  all  settlements  and  trust  deeds.  By 
Lord  St.  Leonards'  Act,  it  was  enacted  that  the  bond 
fide  payment  to  and  the  receipt  of  any  person  to  whom 
any  purchase  or  mortgage  money  should  be  payable 
upon  any  express  or  implied  trust,  should  effectually 
discharge  the  person  paying  the  same  from  seeing  to 
the  application  or  being  answerable  for  the  misappli- 
cation thereof,  unless  the  contrary  should  be  expressly 
declared  by  the  instrument  creating  the  trust  or  secu- 
rity (;;).  A  f mother  provision  that  trustees'  receipts 
should  be  a  sufficient  discharge  was  contained  in  Lord 
Cranworth's  Act  [q).  This  enactment,  however,  ex- 
tended only  to  instruments  executed  after  the  passing 
of  the  Act,  the  28th  August,  1860.  It  was  repealed  by 
the  Conveyancing  and  Law  of  Property  Act,  1881  (r), 
by  the  36th  section  of  which  it  is  enacted  that  the  re- 
ceipt in  writing  of  any  trustees  or  trustee  for  any  money, 
securities  or  other  personal  property  or  effects  payable, 
transferable  or  deliverable  to  them  or  him  under  any 
trust  or  power  shall  be  a  sufficient  discharge  for  the 
same,  and  shall  effectually  exonerate  the  person  paying, 
transferring  or  delivering  the  same  from  seeing  to  the 


(o)  Sugd.  Vend.  &  Pur.  657 
et  seq.,  14th  ed.  ;  see  Williams's 
Conveyancing  Statutes,  189. 

{p)  Stat.  22  k  23  Vict.  c.  3-5, 
8.  23. 


(<?)  Stat.  23  &  24  Vict.  c.  145, 
s.  29. 

(?•)  Stat.  44  &  45  Vict.  c.  41, 
s.  71. 
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application  or  being  answerable  for  an 3^  loss  or  misappli- 
cation thereof .  This  enactment  applies  to  trusts  created 
either  before  or  after  the  commencement  of  the  Act  (.s). 

Supposing  that  through  carelessness  in  investigating 
the  title,  or  from  any  other  cause,  a  man  should  happen 
to  become  possessed  of  lands,  to  which  some  other  person 
is  rightfully  entitled ;  in  this  case  it  is  evidently  desir- 
able that  the  person  so  rightfully  entitled  to  the  lands 
should  be  limited  in  the  time  during  which  he  may 
bring  an  action  to  recover  them.  To  deprive  a  man  of 
that  which  he  has  long  enjoyed,  and  still  expects  to 
enjoy,  will  be  generally  doing  more  harm  than  can 
arise  from  forbidding  the  person  rightfully  entitled, 
but  who  has  long  been  ignorant  or  negligent  as  to 
his  rights,  to  agitate  claims  which  have  long  lain  dor- 
mant. Yarious  Acts  for  the  limitation  of  actions  and  Statutes  of 
suits  relating  to  real  property  have  accordingly  been 
passed  at  different  times  (/).  By  a  statute  of  the  reign 
of  George  III.  (»)  the  rights  of  the  Crown  in  all  lands 
and  hereditaments  are  barred  after  the  lapse  of  sixty 
years.  With  respect  to  other  persons,  the  Act  which 
was  in  force  until  the  1st  of  January,  1879  (.?■),  was 
passed  in  the  reign  of  King  William  IV.,  at  the  sugges-  Stat.  3  &  4 
tion  of  the  Real  Property  Commissioners.  By  this  Act,  c.  27. 
no  person  could  bring  an  action  for  the  recovery  of  lands 
but  within  twenty  years  next  after  the  time  at  which 
the  right  to  bring  such  action  should  have  first  accrued 
to  him,  or  to  some  person  througli  whom  lie  claimed  {//) ; 

(«)  Sect.  36,  sub-s.  2 ;  see  Wil-  Vict.   c.   .53,   and  24  &  25  Viet. 

liams's    Conveyaiaing    Statutes,  c.  02,  8.  2,  and  extended  to  Irc- 

189—191.  land  by  stat.  39  &  40  Viet.  e.  37. 

(0  See  3  Black.  Com.  190,  300,  (.r)  Stat.  3  &  4  Will.  IV.  c.  27, 

307;  stat.  21  Jac.  I.  c.  10;  Sugd.  amended    hh    to    moitgag'ee.s    by 

Vend.  &  Tiir.  G08  et  scq.  lltli  ed.  stat.  7  Will.  IV.  A:  1  Vict.  e.  28. 

(»)  Stat.    9    Geo.    III.    <•.    Hi,  (/.)  Stat.  3  &  4  Will.  IV.  c.  27, 

amended  by  stat.  24  k  25  Vict.  s.  2.     See  Xijiniii  v.  J)u,,  2  Moc. 

c.  62,  and  extended  to  the  Uuke  A:  Wels.  89 1. 
of   Cornwall  by  stats.   23  &  24 


550  Oi'"  TITJ.K. 

and,  as  to  estates  in  reversion  or  remainder,  or  other 
future  estates,  the  rig-lit  was  deemed  to  have  first  ac- 
crued at  the  time  at  which  any  such  estate  became  an 
estate  in  possession  (s).     But  a  Avritten  acknowledgment 
of  the  title  of  the  person  entitled,  given  to  him  or  his 
agent,  signed  by  the  person  in  possession,  extended  the 
time  of  claim  to  twenty  years  from  such  aeknowledg- 
Disabilitics.      ment  {t).    If,  however,  when  the  right  to  bring  an  action 
first  accrued,  the  person  entitled  should  have  been  under 
disability  to  sue  by  reason  of  infancy,  coverture  (if  a 
woman),  idiocy,  lunacy,  unsoundness  of  mind,  or  ab- 
sence beyond  seas,  ten  years  were  allowed  from  the  time 
when  the  person  entitled  should  have  ceased  to  be  under 
any  disability,  or  should  have  died,  notwithstanding  the 
period  of  twenty  years  above  mentioned  might  have 
expired  {u),  yet  so  that  the  whole  period  did  not,  includ- 
ing the  time  of  disability,  exceed  forty  years  (x)  ;  and  no 
further  time  was  allowed  on  account  of  the  disability 
of  any  other  person  than  the  one  to  whom  the  right  of 
Express  trust,  action  first  accrued  (//).     When  any  land  or  rent  was 
vested  in  a  trustee  upon  any  express  trust,  the  right  of 
the  cestui  que  trust,  or  any  party  claiming  through  him 
to  bring  a  suit  against  the  trustee,  or  any  person  claim- 
ing through  him,  to  recover   such  land  or  rent,  was 
deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  land  or  rent  should  have  been  conveyed 
to  a  purchaser  for  a  valuable  consideration,  and  was  then 
deemed  to  have  accrued  only  as  against  such  purchaser 
and  any  person  claiming  through  him  (;:) .     And  it  was 


(s)  Stat.  3  &  4  Wm.  IV.  c.  27,-  (r)  Sect.  17. 

B.  3.     See  Doe  d.  Joh>isonv.  Liver-  (ij)  Sect.  18. 

sedffe,  II  Mee.  &  Wels.  517 .  (;)   Sect.  25;    Commisnioncrs  of 

{t)  Sect.  14.    Seei)oed.  Curzon  Charitable  Donations  v.  Wybrants, 

V.  Edmonds,  6  Mee.  &  Wels.  295 ;  2  Jones  &  Lat.  182  ;   Cox  v.  Dol- 

Sanders  v.  Sanders,  19  Ch.  D.  373.  man,   2  De  Gex,  M.  &  G.  592  ; 

(?<)  Sect.  \&\  Borrows  y.  ElUsm,  Snow  \.  Booth,   2  K.  &  J.   132; 

L.  R.,  6  Exch.  128.  affirmed  8  De  Gex,  M.  &  G.  69. 
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enacted  by  the  Supreme  Coui't  of  Judicature  Act,  1873  (r/), 
that  no  claim  of  a  cestui  que  trust  against  his  trustee  for 
any  property  held  on  an  express  trust,  or  in  respect  of 
any  breach  of  such  trust,  should  be  held  to  be  bai-red  by 
any  Statute  of  Limitations.  The  Act  of  King  Wil- 
liam IV.  further  provided  (b),  that  in  every  case  of  a 
concealed  fraud,  the  right  of  any  person  to  bring  a  suit  Concealed 
in  Equity  for  the  recovery  of  any  land  or  rent,  of  which  "^^^'^• 
he,  or  any  person  through  whom  he  claimed,  might  have 
been  deprived  by  such  fraud,  should  be  deemed  to  have 
first  accrued  at  and  not  before  the  time  at  which  such 
fraud  should,  or  with  reasonable  diligence  might,  have 
been  (c)  first  known  or  discovered  ;  provided  that 
nothing  in  that  clause  contained  should  enable  any 
owner  of  lands  or  rents  to  have  a  suit  in  Equity  for  the 
recovery  thereof,  or  for  setting  aside  any  conveyance 
thereof  on  account  of  fraud,  against  any  bond  fide  piu"- 
chaser  for  valuable  consideration,  who  had  not  assisted 
in  the  commission  of  such  fraud,  and  who  at  the  time 
he  made  the  purchase  did  not  know  and  had  no  reason 
to  believe  that  any  such  fraud  had  been  committed  (d). 
And  nothing  in  the  Act  contained  was  to  be  deemed  to 
interfere  with  any  rule  or  jm-isdiction  of  Courts  of  Equity 
in  refusing  relief,  on  the  ground  of  acquiescence  or  other- 
wise, to  any  person  whose  right  to  bring  a  suit  might 
not  liave  been  barred  by  virtue  of  that  Act  (r).  The  Act  Mortgagee  iu 
further  provided,  that  wlieuever  a  mortgagee  had  ob-  P"'^'^^'*''^""- 
tained  possession  of  the  land  comprised  in  liis  mortgage, 
the  mortgagor  sliould  not  bring  a  suit  to  redeem  the 
mortgage  but  witliin  twenty  years  next  after  the  time 
when  the  mortgagee  obtained  possession,  or  U(jxt  after 

{a)  Stat.  30  k   37  Vict.  c.  CO,  (c)  I'lwthaiii  v.  Jluiin,  L.  R.,  9 

s.  25,  8ub-H.  (2).  Eq.  .071. 

(/>)  Stat.  3  &  4  Will.  IV.  c.  27,  (r/)    Vuue  v.   yanc,  L.  R.,  8  Ch. 

B.  26  ;  Sltiff/it  V.  Moite,  21  Bcav.       383. 

.511  :  affim.ffl  3  I)oG<-.x  &  Jo.  1.  {>■)  Stat.  3  &  1  Will.  IV.  c.  27, 

H.  27. 
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Advowson. 


Judgments. 
Lesracies. 


Rents. 


Tithes. 


any  written  aoknowlcdgniont  of  the  title  of  tlie  mort- 
gagor, or  of  liis  right  to  redemption,  shouhl  liave  been 
given  to  him  or  his  agent,  signed  hy  the  mortgagee  (/). 
It  has  been  held  that  the  provision  of  the  Act  allowing 
further  time  to  persons  under  certain  disabilities  {(j) 
does  not  apply  to  the  case  of  a  mortgagor  seeking  to 
redeem  lands  of  which  a  mortgagee  is  in  possession  (//). 
By  the  same  Act  the  time  for  bringing  an  action  or  suit 
to  enforce  the  right  of  presentation  to  a  benefice  was 
limited  to  three  successive  incumbencies,  all  adverse  to 
the  right  of  presentation  claimed,  or  to  the  period  of 
sixty  yeaT's,  if  the  three  incumbencies  did  not  together 
amount  to  that  time  (/")  ;  but  whatever  the  length  of  the 
incumbencies,  no  such  action  or  suit  could  be  brought 
after  the  expiration  of  100  years  from  the  time  at  which 
adverse  possession  of  the  benefice  should  have  been  ob- 
tained (/.•).  Money  secured  by  mortgage  or  judgment, 
or  otherwise  charged  upon  land,  and  also  legacies,  were 
to  be  deemed  satisfied  at  the  end  of  twenty  years,  if  no 
interest  should  have  been  paid,  or  written  acknowledg- 
ment given  in  the  meantime  (/).  The  right  to  rents, 
whether  rents  service  or  rents  charge,  and  also  the  right 
to  tithes  when  in  the  hands  of  laymen  [m],  was  subject 
to  the  same  period  of  limitation  as  the  right  to  land  (>/). 

Stat.  19  &  20  Vict.  c.  97, 


if)  Stat.  3  &  4  WiU.  IV.  c.  27, 
s.  28.  See  Hyde  v.  DaUnway, 
2  Hare,  528  ;    Tridock  v.  Robey, 

12  Sim.  402  ;  Lucas  v.  Dcnnimii, 

13  Sim.  584  ;  Stansjicld  v.  Ilohson, 
16  Beav.  236. 

{g)  Sect.  16,  ante,  p.  550. 

(A)  Kinsman  v.  Bouse,  17  Ch.  D. 
104  ;  Forster  v.  ralterson,  ib.  132. 

(t)  Sect.  30. 

\k)  Sect.  33. 

(J)  Sect.  40.  This  section  ex- 
tended to  legacies  payable  out  of 
pei'sonal  estate ;  Sheppard  v.  Bulcc, 
9  Sim.  567.  And  in  this  case 
absence  beyond  seas  was  no  dis- 


ability. 
s.  10. 

(;«)  Bean  of  Ely  v.  lUiss,  2  De 
Gex,  M.  &  G.  459. 

(«)  Stat.  3  &  4  AVill.  IV.  c.  27, 
s.  1 .  As  to  the  time  required  to 
support  a  claim  of  modus  dcci- 
mandi,  or  exemption  from  or  dis- 
charge of  tithes,  see  stat.  2  &  3 
Will.  IV.  c.  100,  amended  by  stat. 
4  &  5  WUl.  IV.  c.  83  ;  .Salkcld 
V.  Johnston,  1  Mac.  &  Gord.  242. 
The  cii'cnmstanccs  imder  which 
lands  may  be  tithe  free  are  well 
explained  in  Burton's  Compen- 
dimn,  ch.  6,  sect.  4. 


OF  TITLE.  553 

And  in  every  case  wliere  the  period  limited  by  the  Act 
was  determined,  the  right  of  the  person  who  might  have 
brought  any  action  or  suit  for  the  recovery  of  the  land, 
rent  or  advowson  in  question  within  the  period,  was 
extinguished  (o).      An   amending  Act  of   the    present  Mortgagee's 
reign  (y?)    provided  that,  notwithstanding  anything  in  cm^rpossTs- 
the  former  Act,  any  person  claiming  under  any  mort-  *^i"^^- 
gage  of  land  might  make  an  entry  or  bring  an  action 
at  law  or  suit  in  equity  to  recover  such  land  at  any  time 
within  twenty  years  next  after  the  last  payment  of  any 
part  of  the  principal  money  or  interest  secured  by  such 
mortgage,  although  more  than  twenty  years  might  have 
elapsed  since  the  time  at  which  the  right  to  make  such 
entry  or  bring  such   action  or  suit   should  have   first 
accrued  (f^).      A  mortgagee's  right  to  bring  an  action  Foreclosure, 
for  foreclosure  {>•)  was  held  to  be  limited  by  the  statute 
of  Will.  IV.  as  so  amended  (.s). 

A  new  Statute  of  Limitations  has  now  been  passed  (;'),  New  Statute 
which  came  into  operation  on  the  1st  of  January,  187f)  (»).  tions. 
It  is  called  the  l\,eal  Property  Limitation  Act,  1874  (.r). 
This  Act  shortens  the  period  of  twenty  years  given  by  the 
Act  of  Will.  IV.  to  twelve  years  (//).  It  also  shortens 
further  the  time  allowed  to  estates  in  reversion  or  re- 
mainder or  other  future  estates,  in  cases  where  time  has 
begun  to  run  against  the  owner  of  the  particular  estate  ; 
giving  twelve  years  only  from  that  time,  or  six  years 
from  the  vesting  in  possession,  whichever  period  shall 

(o)  Stat.  3  &  4  Will.  IV.  c.  27,  possession,    see   lEcath    v.    rt((jli, 

8.  34;  Scott  V.  Nlron,  3  Dm.   &  6  Q.  B.  D.  345  ;  7  App.  Cas.  235. 

War.  383 ;  JJe  Beauroir  v.  Ouoi,  {>■)  Ante,  p.  508. 

5  Ex.  Rep.  166;  Sands  to  Tkomp-  (.v)    JFrixon   v.  Vize,   3  Dm.   & 

«6«,  22  Ch.  D.  614.  War.    104,   119;    Ilnrlock  \.  Axh- 

(p)  Stat.    1    Vict.    0.   28.     Sec  beny,  19  Ch.  D.  539. 

Uarlurk  V.  Ashbeny,  19  Ch.  D.  (/)  Stat.  37  &  38  Vi<-t.  c.  57. 

[q)  Ah  to  the  right  of  a  iiKjrt-  («)  Sect.  12. 

gagoe,  wlio  has  ohtainod  a  decree  [x)  Sect.  1 1 . 

for  foreclosure  absolute,  to  recover  (y)  Sects.  1,  G,  7,  8. 
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bo  the  longer ;  and  if  the  particular  tenant  is  barred, 
every  reversioner  claiming  under  any  deed,  will  or 
settlement,  executed  or  taking  effect  after  the  time  when 
the  right  first  accrued  to  the  particular  tenant  is  barred 
also  (z).  The  period  of  ten  years  allowed  by  the  former 
statute  in  cases  of  disability  is  shortened  to  six  years  (a). 
And  absence  beyond  seas  is  removed  fi'om  the  list  of 
disabilities  (b).  The  total  period  of  forty  3'ears  allowed 
Express  trust  by  the  former  Act  is  reduced  to  tliirty  (r).  And  the  law 
as  to  express  trusts  ('■/)  is  again  altered  by  an  enactment 
that,  after  the  commencement  of  that  Act,  no  action, 
suit  or  other  proceeding  shall  be  brought  to  recover  any 
sum  of  money  or  legacy  charged  upon  or  payable  out  of 
any  land  or  rent  at  law  or  in  equity,  and  secured  by  an 
express  trust,  or  to  recover  any  arrears  of  rent  or  of 
interest  in  respect  of  any  sum  of  money  or  legacy  so 
charged  or  payable  and  so  secured,  or  any  damages  in 
respect  of  such  arrears,  except  Avithin  the  time  within 
which  the  same  woidd  be  recoverable  if  there  were  not 
any  such  trust  {e). 


of  money  or 
legacy 
charged  on 
land. 


Prescription. 

Legal 
memory. 


The  title  to  incorporeal  rights,  wliether  appendant, 
appurtenant  or  in  gross,  depends  upon  grant  or  upon 
prescription  from  immemorial  user,  by  which  a-^rant 
is  implied.  The  time  of  legal  memory  was  long  since 
fixed  at  the  beginning  of  the  reign  of  King  Eichard  I., 
by  analogy  to  the  time  which,  by  a  statute  of  Ed- 
ward I.  (/),  was  fixed  for  the  limitation  of  the  old 
writ  of  right  (r/).  And  in  the  absence  of  an  express 
grant,  a  man  might  either  prescribe  that  he  and  his 
ancestors  had  from  time  immemorial  exercised  a  certain 


(;)  Stat.   37   &  38  Vict.  c.  57, 
s.  2. 

(ff)  Sect.  3. 
{b)  Sect.  4. 
(c)  Sect.  0. 
{d)  See  ante,  p.  00 0, 


(r)  Sect.  10. 

(/)  Stat,  of  Westminster  tho 
Fii-st,  3  Edw.  I.  c.  39. 

{{/)  Litt.  sect.  170;  2  Inst.  238  ; 
2B1.  Com.  31.     Seeante,  p.  541. 
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right  iu  gross  {//),  or  that  he,  being  seised  in  fee  of 
certain  lands,  and  all  those  whose  estate  he  had,  had 
from  time  immemorial  exercised  as  appendant  or  appur- 
tenant to  their  OM'n  lands  certain  rights,  such  as  riglits 
of  common  or  way,  over  certain  other  lands  (/).  In 
both  of  these  cases  proof  of  a  user  as  of  right,  for  twenty 
years  or  upwards,  was  formerly  considered  to  afford  a 
presumption  of  immemorial  enjoyment  (/.•).  But  this 
presumption  might  be  eifectually  rebutted  by  proof  that 
the  enjoyment  had  in  fact  commenced  within  the  time 
of  legal  memory  (/)  ;  in  which  case  the  enjoyment  for 
centuries  would  go  for  nothing.  This  is  still  the  law 
Avith  regard  to  prescriptions  of  the  former  kind,  namely, 
prescriptions  of  immemorial  user  by  a  man  and  his 
ancestors  (ii/).  But  with  regard  to  prescriptions  of  the 
latter  kind,  where  the  owner  of  one  tenement,  some- 
times called  the  dominant  tenement,  claims  to  exercise 
some  right  over  another  tenement,  called  the  servient 
tenement,  he  may  either  still  prove  his  rights  as 
before  (;/),  or  he  may  have  recourse  to  an  Act  of  King  The  Prcscrip- 
William  IV.  (o),  which  has  materially  shortened  th(>  ti«"  ^^'t- 
proof  required,  in  all  cases  where  a  recent  uninterrupted 
user  as  of  right  can  be  shown.  By  this  Act  no  right  of  Rights  of 
common  or  other  profit  or  benefit,  called  in  law-French  ''*^"""^°' 
profit  d  2)rendre,  to  be  taken  and  enjoyed  from  or  upon 
land  (except  tithes,  rent  and  services),  shall,  if  actually 
taken  and  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  thirty  years,  be  defeated  by 
shoAving  only  that  it  was  first  enjoj'cd  prior  thereto ; 
and  if  enjoyed  for  sixty  years  the  right  is  made  absolute 

(//)    Welcome  v.  Upton,  G  Mcc.  &  {in)  Shulllcirorlh  v.  Lc  FIcihukj, 

WoIh.    536;    Shutlhivorth   v.    Le  uhi  fiuprn. 
Flcmiiiff,  19  C.  B.,  N.  S.  G87.  (w)    Jrarrick  v.  Qi/cc)i\s   Collnjc, 

(i)   (Jatcward'x  c((xe,(i'Rv\}.')'d\>.  Oxford,    L.  R.,   G  Ch.    71G,    728; 

{k)  Ilex    V.   Joliffv,    2   liiini.    &  Jipixlnj  v.  (1  lover,  L.  R.,   10  Ch, 

Cress.  64.  283. 

(/)  Sec   /t7//tiw*    V.    irarioj,    1  (o)  Stat.  2  &  3  AVill.  IV.  c.  71. 

Cro.,  Moo.  &  Roec.  891,  895. 
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aiitl  imli'foasiblc,  unless  it  sliall  appear  that  the  same 
was  taken  and  enjf)3'ed  hy  some  consent  or  agreement 
expressly  made  or  given  for  tliat   })urpose  by  deed  or 

Eights  of         writing  (7>).     For  rights  of  way  and  other  easements, 

■nay,  -c.  Avatercourses  and  the  use  of  water,  the  terms  are  twenty 
and  forty  years  respectively  instead  of  lliirty  and  sixty 

Li<']it.  years  (7).     And  when  the  access  and  use  of  light  for 

any  dwelling-house,  workshop,  or  other  building,  sliall 
have  been  actually  enjoyed  therewith  for  the  full  period 
of  twenty  years  without  interruption,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwithstanding,  unless 
it  shall  appear  that  the  same  was  enjoyed  by  some  con- 
sent or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing  (r).  The  periods  mentioned 
are  periods  next  before  some  action  or  suit  in  which 
the  claim  is  brought  in  (juestion ;  and  no  act  is  deemed 
an  interruption  unless  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  shall  have  had 
notice  thereof  and  of  the  person  making  or  authorizing 

Disabilities,  the  same  to  be  made  («).  The  time  during  which  any 
person,  otherwise  capable  of  resisting  any  claim,  shall 
be  an  infant,  idiot,  iwn  compos  mcnth,  feme  covert  or 
tenant  for  life,  or  during  which  any  action  or  suit  shall 
have  been  pending,  and  which  shall  have  been  diligently 
prosecuted  until  abated  by  the  death  of  any  party 
thereto,  is  excluded  from  the  above  periods,  except 
when  the  claim  is  declared  absolute  and  indefeasible  (/) ; 
provided  that  in  the  case  of  ways  and  watercourses 
where  the  servient  tenement  shall  be  held  for  term  of  life 
or  years  exceeding  three  years,  the  time  of  enjoyment 
of  the  way  or  watercourse  during  such  term  is  excluded 
from  the  computation  of  the  period  of  forty  years,  in 

0>)  Stat.  2  &  3  AYill.  IV.  c.  71,  (s)  Sect.  4  ;  Bcnnison   v.    Cart- 

8.  1.  ir)if//it,  5  Best  &  Smith,  1. 
{q)  Sect.  2.  (0  Sect.  7. 

{>•)  Sect.  3. 


&c 
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case  the  claim  shall,  within  three  years  next  after  the 
end  or  sooner  determination  of  such  term,  be  resisted 
by  anj^  person  entitled  to  any  reversion  expectant  on 
the  determination  thereof  {><).  The  rights  above  men-  AbanJon- 
tioned  may  be  lost  by  abandonment,  of  which  non-user 
for  twenty  yeai's  or  uj) wards  is  generally  sufficient  evi- 
dence, although  a  shorter  period  will  suffice  if  an  intent 
to  abandon  appear  (./•) . 

On  any  sale  or  mortgage  of  lands,  all  the  title  deeds  Title  deeds. 
in  the  hands  of  the  vendor  or  mortgagor,  which  relate 
exclusivel}-  to  the  property  sold  or  mortgaged,  are 
handed  over  to  the  purchaser  or  mortgagee.  The  pos-  Importance 
session  of  the  deeds  is  of  the  greatest  importance ;  for  sessioT^  ^°^" 
if  the  deeds  were  not  required  to  be  delivered,  it  is 
evident  that  property  might  be  sold  or  mortgaged  over 
and  over  again  to  different  persons,  without  much  risk 
of  discovery.  The  only  guarantee,  for  instance,  which 
a  pui'chaser  has  that  the  lands  he  contracts  to  purchase 
have  not  been  mortgaged,  is  that  the  deeds  are  in  the 
possession  of  the  vendor.  It  is  true  that  in  the  counties  Registration, 
of  Middlesex  and  York,  registries  have  been  established, 
a  search  in  which  will  lead  to  the  detection  of  all  deal- 
ings with  the  property  (//)  ;  but  these  registries,  though 
existing  in  Scotland  and  Ireland,  do  not  extend  to  the 
remaining  counties  of  England  or  to  Wales.  Gfenerally 
speaking,  therefore,  the  possession  of  the  deeds  is  all 
that  a  pui'chaser  has  to  depend  on  :  in  most  cases,  this 
protection,  coupled  witli  an  examination  of  the  title 
they  disclose,  is  found  to  be  sufficient :  but  there  are 
certain  circumstances  in  which  the  possession  of   the 

(«)  Sect.  8.  HCiiijtivo  riglits,  tlie  reader  is  ro- 

{z)  Moore  v.  RawHoti,    3  Bam.  fen'ed  tu  the  author'w  Lectures  on 

&  C'rcH.   332,    339;    The  Qitetii  v.  Rights  of  Coiiiinoii  and  otlurrre- 

Chorleij,     12    Q.    B.    615,    519;  scriptive  Rights,  now  pulilished. 

C'roHHley  v.  Li<jhtowkr,   h.  R.,    3  (y)  See    ante,     pp.    231—233, 

Eq.  279;  2Ch.  478.     For  further  523— 52'>. 

information  as  Uj  the  law  "f  pre- 
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Possession  of    deeds  can  afford  no  security.    Thus,  the  possession  of  the 

deeds  uo  safe-    j      i     •  n  i  •      j  •-  i     ^ 

guard  ao-ainst  deeds  IS  uo  sateguard  ngamst  an  annuity  or  rent-charge 
V™*'-  payable  out  of  the  lands:   for  the  grantee  of  a  rent- 

nor  ao-ainst  t-harge  lias  no  right  to  the  deeds  (-).  So  the  possession 
the  vendor  of  the  deods,  showiug  the  conveyance  to  the  vendor  of 
for  iFfc  only.  ^^^  estate  in  fee  simple,  is  no  guarantee  that  the  vendor 
is  not  now  actually  seised  only  of  a  life  estate  ;  for, 
since  he  acquired  the  property,  he  may,  very  possibly, 
have  married ;  and  on  his  marriage  he  may  have  settled 
the  lands  on  himself  for  his  life,  with  remainder  to 
his  children.  Being  then  tenant  for  life,  he  will,  like 
every  other  tenant  for  life,  be  entitled  to  the  custody  of 
the  deeds  {n)  ;  and  if  he  should  be  fraudulent  enough 
to  suppress  the  settlement,  he  might  make  a  conveyance 
from  himself,  as  though  seised  in  fee,  deducing  a  good 
title,  and  handing  over  the  deeds ;  but  the  purchaser, 
having  actually  acquired  by  his  purchase  nothing  more 
than  the  life  interest  of  the  vendor,  w^ould  be  liable, 
on  his  decease,  to  be  turned  out  of  possession  by  his 
children  ;  for,  as  marriage  is  a  valuable  consideration, 
a  settlement  then  made  cannot  be  set  aside  by  a  sub- 
sequent sale  made  by  the  settlor.  Against  such  a 
fraud  as  this  the  registration  of  deeds  seems  the  only 
protection.  In  some  cases,  also,  persons  are  entitled  to 
an  interest,  which  they  would  like  to  sell,  but  are  pre- 

(;)  The  author  once  met  with  seen  the  settlement,  was  not  aM'are 
an  instance  in  which  lands  were,  that  any  charge  had  been  made 
from  pure  inadvertence,  sold  as  on  the  lands.  The  vendor,  a  per- 
free  from  incumbrance,  when  in  son  of  the  highest  respectability, 
fact  they  were  subject  to  a  rent-  was,  as  often  happens,  ignorant 
charge,  which  had  been  granted  of  the  legal  effect  of  the  settle- 
by  the  vendor  on  his  maiTiage  to  ment  he  had  signed.  The  charge 
secure  the  payment  of  the  pre-  was  fortunately  discovered  by 
miums  of  a  policy  of  insurance  accident  shortly  before  the  com- 
on  his  life.  The  man-iage  set-  pletion  of  the  sale, 
tlement  was,  as  usual,  prepared  («)  Sugd.  Vend.  &  Pur.  445, 
by  the  solicitor  for  the  wife ;  and  n.  (1),  14th  ed. ;  Lcathesy.  Leatheiy 
the  vendor's  solicitor,  who  con-  5  Ch.  D.  221. 
ducted  the  sale,  but  had   never 
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vented,   from  not  having   any   deeds    to  hand   over. 
Thus,   if  lands  be    settled   on  A.    for   his   life,   with  Difficiiltyin 
remainder  to  B.  in  fee,  A.  during  his  life  will  be  en-  vei-sion''^for 
titled  to  the  deeds  ;  and  B.  will  find  great  difficulty  '"'ant  of  evi- 

.  r-    1  •  •  1  •  dence  that  no 

m  disposing  oi  his   reversion    at    an    adequate  price ;  previous  sale 

because,  having  no  deeds  to  give  up,  he  has  no  means  J|f^^^^^ 
of  satisfying  a  purchaser  that  the  reversion  has   not 
previously  been  sold  or  mortgaged  to  some  other  per- 
son.    If,   therefore,  B.'s  necessities  should  oblige  him 
to  sell,  lie  will  find  the  want  of  a  registry  for  deeds  the 
cause  of  a  considerable  deduction  in  the  price  he  can 
obtain.     It  may  here  be  remarked,  that  as  few  people  Sale  of  rever- 
would  sell  a  reversion  unless  they  were  in  difficulties, 
equity,  whenever  a  reversion  was  sold,  throw  upon  the 
purchaser  the  onus  of  showing  that  he  gave  the  fair 
market  price  for  it{fj).     But  it  is  now  provided  that  New  enact- 
no   purchase,  made    bond  fide,    and   without   fraud   or 
unfair  dealing,  of  any  reversionary  interest  in  real  or 
personal  estate  shall  hereafter  be  opened  or  set  aside 
merely  on  the  ground  of  undervalue  [c). 

Again,  if  lands  are  in  mortgage,  there  may  be  a  dif- 
ficulty in  dealing  with  them  on  account  of  tlie  absence 
of  title  deeds.     For  a  mortgagee  under   a   mortgage  Mortga-ror 
made  before  the  1st  January,  1882,  who  lias  possession  ^p^ct  dced.s  in 

of  the  titlb  deeds  of  the  mortgaged  property,  cannot,  as  possession  of 

IP        1      •        mortgagee, 
a  general  rule,  be  compelled  to  produce  them  for  the  m-  except  by 

spection  of  the  mortgagor,  or  any  one  claiming  througli  ^°"*''-'"  • 

him,  without   being  paid  off((^).     With  regard,  liow- 

(A)   Lord  Aldborouyh  v.  Trye,  7  {(f)   Chichester     v.    Jfarfjiiin    of 

CI.  &  Yin.  A3G;  Baricsv.  Cooper,  T)o)iegaU,    L.    R.,    6    Cli.    497; 

•O  My.  4:  Cr.  270 ;  Sugd.Veud.  &  Sugd.  Vend.    &    Pur.  435,    4»'), 

Pur.  278,    14th  od.;  Edwards  v.  14tli   ed.     See   1   Dart,  Vend.   & 

Hurl,  2  Do  Gex,  M.  &  G.  5.5.  Pur.  411,  5th  ed.  ;  Seton  on  De- 

(c)  Stat.    31  Vict.   c.   4.     Sec  crecH,   1058,  4th  ed.  ;  DavidKon, 

Lord  Ji/hHford  V.  Morrix,  L.  li.,  Prcc.   Conv    Vol.  II.,    Part  II., 

8  Ch.  484 ;  (/ Jiorkc  v.  Bolinyhroke,  p.  251,  4th  ed. 
2  Api).  f'.ix.  Rll. 
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New  enact- 
ment. 


over,  to  mortgages  made  after  tlie  31st  December, 
1881,  it  is  provided  by  the  16tli  section  of  the  Convey- 
anciug  and  Law  of  Property  Act,  1881  [e),  which  has 
effect  notwithstanding  any  stiptdations  to  the  contrary, 
that  a  mortgagor,  as  long  as  his  right  to  redeem  sub- 
sists, shall,  by  virtue  of  that  Act,  be  entitled,  at  his  own 
cost,  to  inspect  and  make  copies  or  abstracts  of  or  extracts 
from  the  documents  of  title  relating  to  the  mortgaged 
property  in  the  custody  or  power  of  the  mortgagee. 


Attested 
copies. 


Covenant  to 

produce 

deeds. 


New  enact- 
ment. 


Where  the  title  deeds  related  to  other  property,  and 
could  not  consequently  be  delivered  over  to  the  purchaser, 
he  formerly  was  entitled,  at  the  expense  of  the  vendor, 
to  attested  copies  of  such  of  them  as  were  not  enrolled 
in  any  Court  of  record  (,/')  ;  but  as  the  expense  thus 
incm-red  was  usually  great,  it  was  in  general  thrown  on 
the  purchaser,  by  express  stipulation  in  the  contract. 
Upon  sales  made  after  the  31st  December,  1881,  this 
expense  is,  as  we  have  seen,  thrown  by  law  on  the  pur- 
chaser, in  the  absence  of  stipulation  to  the  contrary  (g). 
The  purchaser  was  also  formerly  entitled  to  a  covenant  for 
the  production  of  the  title  deeds,  whenever  requii-ed  in 
support  of  his  title  (//)  ;  and  the  expense  of  this  covenant 
formerly  fell  on  the  vendor,  unless  thrown  on  the  pur- 
chaser by  express  stipulation.  But  the  Vendor  and  Pur- 
chaser Act,  1874  (/),  now  provides  (/■•)  that  in  the  com- 


(i-)  Stat.  44  &  45  Vict.  c.  41  ; 
see  Williams's  Conveyancing 
Statutes,  124. 

(/)  Sugd.  Vend.  &  Pur.  416 
et  seq.,  14th  ed. 

{g)  Stat.  44  &  45  Vict.  c.  41, 
8.  3,  sub-s.  6 ;  ante,  p.  545 ;  see 
Williams's  Conveyancing  Sta- 
tutes, 47,  48. 

(/<)  Sugd.  Vend.  &  Pur.  450, 
14th  ed. ;  Cooper  v.  Emeri/,  10  Sim. 
609 ;  see  Williams's  Convey- 
ancing Statutes,  12,  14.     B3'  tlie 


Stamp  Act,  1870  (stat.  33  &  34 
Vict.  c.  97),  the  stamp  duty  on 
a  separate  deed  of  covenant  for 
the  production  of  title  deeds  on 
a  sale  or  mortgage  is  IDs. ;  and 
if  the  (id  vidorem  duty  on  tlie  sale 
or  mortgage  is  less  than  that  sum, 
then  a  duty  of  equal  amount  only 
is  pa3-able.  See  ante,  pp.  229, 
500. 

(0  Stat.  37  &  38  Vict.  c.  78, 
(/.)   Sect.   2.      See   Williams's 
Conveyancing  Statutes,  12—15. 
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pletion  of  any  contract  of  sale  of  land  made  after  the  31st 

of  December,  1874,  and  subject  to  any  stipulation  to  the 

contrary  in  the  contract,  the  inability  of  the  vendor  to 

furnish  the  pui-chaser  with  a  legal  covenant  to  produce 

and  furnish  copies  of  docmnents  of  title  shall  not  be 

an  objection  to  title,  in  case  the  purchaser  -^ill,  on  the 

completion  of  the  contract,  have  an  equitable  right  to 

the  production  of  such  documents  (/)  ;  and  further  that 

such  covenants   for  production   as   the   purchaser  can 

and  shall  require   shall   be   fui-nished  at  his  expense, 

but  the  vendor  shall  bear  the  expense  of  perusal,  and 

execution  on  behalf  of  and  by  himself  and  necessary 

parties,  other   than   the   purchaser ;  and   further   that 

■when  the  vendor  retains  any  part  of  an  estate  to  which 

any  documents  of  title  relate,  he   shall  be  entitled  to 

retain  such  documents.     A    covenant  for   the  produc-  Covenant  to 

tion  of  title-deeds  will  run,  as  it  is  said,  with  the  land  ;  runs  wUh The 

that  is,  the  benefit  of  such  a  covenant  will  belong  to  ^'^^'^^ 

every  legal  owner  of  the  land  sold  for  the  time  being  ; 

and  the  better  opinion  is,  that  the  obligation  to  perform 

the  covenant  will  also  be  binding  on  every  legal  owner 

of  the  land,  in  respect  of  which  the  deeds  have  been 

retained  (y;?).     Accordingly,  whenever  a  purchase   was 

made  without  delivery  of  the  title-deeds,  the  only  deeds 

that  could  accompany  the  lands  sold  were  the  actual 

conveyance  of  the  land  to  the  purchaser,  and  the  deed 

of  covenant  to  produce  the  former  title-deeds.     On  any 

subsequent  sale  these  deeds  were  delivered  to  the  new 

purchaser ;  and  the  covenant  running  with  the  land, 

enabled  him  at  any  time  to  obtain  production  of  the 

former  deeds  to  which  tlie  covenant  related. 

An  acknowledgment  in  writing  of  right  to  production  Acknowlcd>,'- 
of  documents,  an<l  to  delivery  of  copies  thereof,  given  ",','^"r()('lur'u.m 

of  lloCUUU'IltM. 

(0  Sec    Sugd.   Vend.    &   Tur.       12,  13. 
4.52,4.55,  14th  cd.  ;   1  Dart,  Voud.  [iii)  Sugd.  Vend.  &  Tur.   453, 

&  Pur.   142,  143,  .5th  od. ;  Wil-       lltlied. 
liams's    Convcyanrinf^   Stiituli-s, 

AV.Il.l'.  no 
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in  accordance  with  the  provisions  of  the  9th  section  of 
the  Conveyancing  and  Law  of  Property  Act,  1881  (;?), 
is  now  usually  substituted  for  a  covenant  for  production. 
The  9th  section  runs  as  follows  :  — 

(Sub-sect.  1.)  Where  a  person  retains  possession  of 
documents,  and  gives  to  another  a)i  aclnioirlcdgmcnf  in 
irrifiiuj  of  tJie  ri(jJit  of  iJidl  othev  to  pyodudlon  of  tJione 
(locK )))('!> f.-i,  and  to  de/irer//  ofropivs  ihcvcof  (in  this  section 
called  an  acknowledgment),  that  acknowledgment  shall 
have  effect  as  in  this  section  provided. 

(Sub-sect.  2.)  An  acknowledgment  shall  bind  the  docu- 
ments to  which  it  relates  in  the  possession  or  under  the 
control  of  the  person  who  retains  them,  and  in  the 
possession  or  under  the  control  of  every  other  person 
having  possession  or  control  thereof  from  time  to  time, 
but  shall  bind  each  individual  possessor  or  person  as 
long  only  as  he  has  possession  or  control  thereof ;  and 
every  person  so  having  possession  or  control  from  time 
to  time  shall  be  bound  speeificall}^  to  perform  the  obli- 
gations imposed  under  this  section  by  an  acknowledg- 
ment, unless  prevented  from  so  doing  by  fire  or  other 
inevitable  accident. 

(Sub-sect.  3.)  The  obligations  imposed  under  this  sec- 
tion by  an  acknowledgment  are  to  be  performed  from 
time  to  time  at  the  request  in  writing  of  the  person  to 
whom  an  acknowledgment  is  given,  or  of  any  person, 
not  being  a  lessee  at  a  rent,  having  or  claiming  any 
estate,  interest,  or  right  through  or  under  that  person, 
or  otherwise  becoming  through  or  under  that  person 
interested  in  or  affected  by  the  terms  of  any  document 
to  which  the  acknowledgment  relates. 

(Sub-sect.  4.)  The  obligations  imposed  under  this  sec- 
tion by  an  acknowledgment  are — 

(i.)  An  obligation  to  produce  the  documents  or  any 
of  them  at  all  reasonable  times  for  the  purpose  of  in- 
spection, and  of  comparison  with  abstracts  or   copies 

(n)  Stat.  4  K^- 4-3  Vict.  c.  41:   see  "WiUiams'.s  Conveyancing  Statutes, 
94—103. 
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thereof,  by  the  person  entitled  to  request  production,  or 
by  any  one  by  him  authorized  in  writing ;  and 

(ii.)  An  obligation  to  produce  the  documents  or  any 
of  them  at  any  trial,  hearing,  or  examination  in  any 
Court,  or  in  the  execution  of  any  commission,  or  else- 
where in  the  United  Kingdom,  on  any  occasion  on 
which  production  may  properly  be  required,  for  proving 
or  supporting  the  title  or  claim  of  the  person  entitled  to 
request  production,  or  for  any  other  pm-pose  relative  to 
that  title  or  claim  ;  and 

(iii.)  An  obligation  to  deliver  to  the  person  entitled 
to  request  the  same  true  copies  or  extracts,  attested  or 
unattested,  of  or  from  the  documents  or  any  of  them. 

(Sub-sect.  5.)  All  costs  and  expenses  of  or  incidental 
to  the  specific  performance  of  any  obligation  imposed 
under  this  section  by  an  acknowledgment,  shall  be  paid 
by  the  person  requesting  performance. 

(Sub-sect.  6.)  An  acknowledgment  shall  not  confer 
any  right  to  damages  for  loss  or  destruction  of,  or  in- 
jury to,  the  documents  to  which  it  relates,  from  what- 
ever cause  arising. 

(Sub-sect.  7.)  Any  person  claiming  to  be  entitled  to  the 
benefit  of  an  acknowledgment,  may  apply  to  the  Court 
for  an  order  directing  the  production  of  the  documents 
to  which  it  relates,  or  any  of  them,  or  the  delivery  of 
copies  of  or  extracts  from  those  documents  or  any  of 
them  to  him,  or  some  person  on  his  behalf;  and  the 
Court  may,  if  it  thinks  fit,  order  production,  or  pro- 
duction and  delivery,  accordingly,  and  may  give  direc- 
tions respecting  the  time,  place,  terms,  and  mode  of 
production  or  delivery,  and  may  make  such  order  as  it 
thinks  fit  respecting  the  costs  of  the  application,  or  any 
other  matter  connected  with  the  application. 

(Sub-sect.  8.)  An  acknowledgment  sliall  by  viituc  of 
this  Act  satisfy  any  liability  to  give  a  covenant  f«)r  i)ro- 
duetion  and  delivery  of  copies  of  or  extracts  fioin  thn-n- 

ments. 

(I  ()  2 
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Undertaking 
for  safe  cus- 
tody of  docu- 
ments. 


(Sub-sect.  0.)  A\niGro  a  person  retains  possession  of 
documents  and  gives  to  anotlier  an  undertuhing  in 
icrithiy  for  safe  cuatodij  thereof,  that  undertaking  shall 
impose  on  the  person  giving  it,  and  on  every  person 
having  possession  or  control  of  the  documents  from  time 
to  time,  but  on  each  individual  possessor  or  person  as 
long  onh'  as  he  has  possession  or  control  thereof,  an 
obligation  to  keep  the  documents  safe,  whole,  uncan- 
celled, and  undefacod,  unless  prevented  from  so  doing 
by  fire  or  other  inevitable  accident. 

(Sub-sect.  10.)  Any  person  claiming  to  be  entitled  to 
the  benefit  of  such  an  undertaking  may  api%  to  the 
Court  to  assess  damages  for  any  loss,  destruction  of,  or 
injury  to,  the  documents  or  any  of  tliem,  and  the  Court 
may,  if  it  thinks  fit,  direct  an  inquiry  respecting  the 
amount  of  damages,  and  order  payment  thereof  by  tlie 
person  liable,  and  may  make  such  order  as  it  thinks  fit 
respecting  the  costs  of  the  application,  or  any  other 
matter  connected  with  the  application. 

(Sub-sect.  11.)  An  undertaking  for  safe  custody  of 
documents  shall  by  virtue  of  this  Act  satisfy  any  liability 
to  give  a  covenant  for  safe  custody  of  documents. 

(Sub-sect.  12.)  The  rights  conferred  by  an  acknowledg- 
ment or  an  undertaking  under  this  section  shall  be  in 
addition  to  all  such  other  rights  relative  to  the  produc- 
tion, or  inspection,  or  the  obtaining  of  copies  of  docu- 
ments as  are  not,  by  virtue  of  this  Act,  satisfied  by  the 
giving  of  the  acknowledgment  or  undertaking,  and  shall 
have  effect  subject  to  the  terms  of  the  acknowledgment 
or  undertaking,  and  to  any  provisions  therein  contained. 

(Sub-sect.  13.)  This  section  applies  only  if  and  as  far 
as  a  contrary  intention  is  not  expressed  in  the  acknow- 
ledgment or  undertaking. 

(Sub-sect.  14.)  This  section  applies  only  to  an  acknow- 
ledgment or  undertaking  given,  or  a  liability  respecting 
documents  incurred,  after  the  commencement  of  this 
Act  (o). 

(o)  After  the  Slst  Doceiubcr,  1881  ;  .sect.  1,  sub-s.  2. 
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When  the   lands  sold  are  situated  in  either  of  the  Search  in 
counties  of  Middlesex  or  York,  search  is  made  in  the  ^d^York^ 
registries  established  for  those  counties  (ji)  ;  this  search  re^stries. 
is  usually  contined  to  the  period  which  has  elapsed  from 
the  last  purchase-deed, — the  search  presumed  to  have 
been  made  on   behalf   of   the  former  purchaser  being 
generally  relied  on  as  a  sufficient  guarantee  against 
latent  incumbrances  prior  to  that  time  ;  and  a  memorial 
of  the  purchase-deed  is  of  course  duly  registered  as  soon 
as  possible  after  its  execution.     As  to  lands  in  all  other 
counties,  also,  there  are  certain  matters  affecting  the 
title,  of  "U'hieh  every  purchaser  can  readil}'  obtain  infor- 
mation.    Thus,  if   any  estate  tail   has  existed   in  the 
lands,  the  pui'chaser  can  always  learn  whether  or  not  it 
has  been  barred  ;  for  the  records  of  all  fines  and  reco-  Search  for 
veries,  by  "s\'hich  the  bar  was  formerly  effected  {q),  are  vcrie's,  and 
preserved    in   the   Public   Eecord   Office  (r)  ;  and   the  J^'JJfg*'^'^"^ 
deeds,  which  have  been  substituted  for  those  assurances, 
were  required  to  be  enrolled  in  the  Coui't  of  Chancery  (s). 
The  Enrolment  Office,  formerly  attached  to  the  Court  of 
Chancery,  was  in  the  year  1879  amalgamated  with  the 
Central  Office   of   the  Supreme  Court  (;*),  where   such 
deeds  are  now  enrolled  {>(),  and  Avhere  an  official  search 
for  such  deeds  may  now  be  directed  to  be  made,  and  a 
certificate  of  the  result  obtained  (u-) .     Conveyances  exe-  Deeds  ac- 
cuted  by  married  women  under  the  provisions  of  the  by  mamwl 

Act  for  the  abolition  of  fines  and  recoveries  before  the  ^'o^e^^  ^i'ii° 

the  year  1883. 

(p)  Ante,   pp.   231— 23:3.     By  («)  Auto,    pp.  70,   72.      As  to 

stat.   47   &   48   Vict.    c.    54,    ss.  fines  and  recoveries  in  Wales  and 

20 — 23,    31,    provision    is    made  Clicshire,   see   stat.   5  &  6  Vict, 

for   offiiial   search    in  the  York-  c.  32. 

shire  registers  and  the  issue  of  {I)  Stat.  42  tfc  43  Vict.  c.  78, 

a  certificate  of  the  result  of  such  s.  o. 

a  search.  («)    Rules    of     the     Supremo 

{q)  Ante,  pp.  67,  70.  Court,  1883,  Ord.  LXI.  r.  9. 

(r)  Established  by  stat.  1  &  2  (s)  Ord.  LXI.  r.  23  ;  see  Wil- 

Vict.  c.  1)2.  liams's    (Joiivc  yauritig    Statuttyi, 

273,  271. 
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year  1883  can  also  be  discovered  by  a  search  in  tbe 
index  of  the  certificates  of  the  acknowledgment  of  such 
deeds  (//).     This  index  is  now  kept  at  the  Central  Office 
of  the  Supreme  Court;  and  an  official  search  therein 
may  be  directed  to  be  made,  and  a  certificate  of  the 
Crown  auil       rcsult  obtained  (~).     So  we   have  seen  that  debts  due 
(IcMs"*^"*        from  the  vendor,  or  any  former  owner,  to  the  crown, 
prior  to  the  1st  of  November,  1865  (a),  or  secured  by 
judgment  prior  to  the  23rd  of  July,  1860  (b),  together 
with  suits  which  may  be  pending  concerning  the  land  (c), 
all  which  are  incumbrances  on  the  land,  are  always 
sought  for  in  the  indexes  provided  for  the  purpose, 
which  have  all  been  transferred   to   the  same  Central 
Life  annui-      Office  ((^/).     Life  annuities,  also,  which  may  have  been 
charged  on  the  land  for  money  or  money's  worth  prior 
to  August,    1854,  may  generally  be   discovered  by  a 
search  amongst   the   memorials   of   such  annuities  {c). 
And  those  which  have  been  granted  since  the  26th  of 
April,  1855,  otherwise  than  by  marriage-settlement  or 
will,  may  be  found  in  the  registry  established  tlierefor, 
Official  search  now  transferred  to  the  Central  Office  (/).     As  we  have 
judgments,"^    ^ecu  {[/),  under  the  Conveyancing  Act,  1882  (h),  official 
&c.  searches  may  now  be  directed  to  be  made  in  the  Central 

(y)   See  ante,    pp.   279,    280  ;  (e)  Ante,  p.   384.     The  lands 

Williams's    Conveyancing    Sta-  charged  are  not,  however,  neces- 

tutes,  281 — 285.  sarily  mentioned  in  the  memorial. 

(z)  See  stat.  45  tS:  4G  Vict.  c.  39,  This  search  was  formerly  made 

ss.  2,  7  ;  Rules  of  the  Supreme  in  the  Enrolment  Office  attached 

Court,   1883,   Ord.  LXI.   r.  23  ;  to  the  Court  of  Chancery,  which 

Williams's    Conveyancing    Sta-  is  now   amalgamated    with  the 

tutcs,    262,    263,    268,  270,  273,  Central    Office   of  the   Supreme 

281—285,    477—479,    483,    486,  Court.     An    official    search    for 

490,  491.  these    annuities     may    now    be 

(rt)  Ante,  pp.  115—117.  directed  under  Ord.  LXI.  r.  23; 

{b)  Ante,  pp.  110—114.  see  ante,  p.  565. 

(c)  Ante,  p.  117.  (/)  Ante,  p.  384. 

{d)  Ante,   pp.    114,    117  ;    see  {ff)  Ante,  pp.  117,  118. 

Williams's    Conveyancing    Sta-  {h)  Stat.  45  &  46  Vict.  c.  39, 

tutes,  263 — 268.  s.  2  ;  see  Williams's  Conveyanc- 
ing Statutes,  262—274,  479—491. 
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Office  for  eutries  of  judgments,  deeds,  or  other  matters 
or  documents,  whereof  entries  are  requii-ed  or  allowed 
to  be  made  in  that  office  by  any  statute ;  and  a  cercifi- 
cate  of  the  result  of  any  such  search  may  be  obtained. 
And  such  a  certificate  will  be  conclusive  in  favour  of  a 
purchaser  as  defined  in  the  Act  (?•),  as  against  j)ersoEs 
interested  under  or  in  respect  of  any  such  judgments, 
deeds,  or  other  matters  or  documents  (k).  But  these 
provisions  of  the  Act  do  not  apply  to  deeds  enrolled 
under  the  Act  for  the  abolition  of  fines  and  recoveries, 
or  under  any  other  Act,  or  under  any  statutory  rule  (/). 
Lastly,  the  bankruptcy  or  insolvency  of  any  vendor  or  Bankruptcy 
mortgagor  may  be  discovered  by  a  search  in  the  records  "'^  insolvency, 
of  the  Banki-upt  or  Insolvent  Courts  ;  and  it  is  the  duty 
of  the  pui'chaser's  or  mortgagee's  solicitor  to  make  such 
search  if  he  has  any  reason  to  believe  that  the  vendor 
or  mortgagor  is  or  has  been  in  embarrassed  circum- 
stances (;;?).  The  Acts  for  relief  of  insolvent  debtors 
were  repealed  and  the  Court  finally  abolished  in  the 
year  1869  (»)• 

Some  mention  should  here  be  made  of  the  Acts  which 
have  been  passed  with  a  view  to  the  simplification  of 
titles  and  to  facilitate  the  transfer  of  land.    An  Act  has 
been  passed  "for  obtaining  a  declaration  of  title"  (o).  Act  for  ob- 
This  Act  empowers  persons  claiming  to  be  entitled  to  cicclaratron  of 
land  in  possession  for  an  estate  in  fee  simple,  or  claiming  title. 
power  to  dispose  of  such  an  estate,  to  apply  to  the  Court 
of  Cliancery,  now  represented  by  the  Chancery  Division 
of  the  High  Coui-t,  by  petition  in  a  summary  way  for 
a  declaration  of  title.     The  title  is  then  investigated  by 

(i)  See  ante,  p.  118,  note  («).  tutes,  263,  273,  271. 

(/.-)  Sect.    2,    8ub-n.    3;    ante,  (in)  Cooper  v.  S/ipIntison,  (l.B., 

p.  118  ;  SCO  WilliamH'M  Convey-  10  Jur.  121 ;  21  L.  J.,  Q.  B.  292. 
aucing  Statuten,  202,  271.  (w)  Stat.  32  &  33  Vict.  c.  83. 

(/)    Sect.    2,    Bub-H.    11;     wee  (</)  Stat.  25  &  20  Vict.  c.  67. 

WilliiiuiM's    Convoy  aucing    Sta- 
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the  Covu't ;  nnd  if  tlie  Court  sliall  he  Baiisfied  that  such 
a  title  is  shown   as  it  Avouhl  liavo  compelk'd  an  un- 
willing purchaser  to  accept,  an  order  is  made  estahlish- 
ing  the  title,  subject,  however,  to  appeal  as  mentioned 
in  the  Act.     This  Act,  though  seldom  resorted  to^  does 
not  appear  to  have  been  repealed.     Another  Act  of  the 
Act  to  facili-    same  session  is  intituled  "  An  Act  to  facilitate  the  Proof 
S^tit^Mo'-md  of  Title  to  and  the  Conveyance  of  Eeal  Estates"  (p). 
conveyance  of  This  Act  estahlisliod  an  otHce  of  land  registry,  and  con- 
rea  es     es.      -j-a^jj^gij  provisions  for  the  official  investigation  of  titles, 
and  for  the  registration  of  such  as  ajipeared  to  he  good 
and  marketable.     It  has,  however,  now  been  superseded 
The  Land        by  the  Land  Transfer  Act,  1875  (q),  which  provides  (r) 
Transfer  Act,  ^-^^^  after  the  commencement  of  that  Act,  which  took 
place  on  the  1st  of  January,  187G  (.s),  application  for  the 
registration  of  an  estate  under  the  former  Act  shall  not 
be  entertained.    For  the  provisions  of  this  Act  reference 
should  be  made  to  the  Act  itself.     Eegistration  under 
this  Act  is  optional,  and  its  success  is  too  doubtful  to 
justify  any  lengthened  account  of  it  in  an  elementary 
work  like  the  present.     The  system  of  official  investi- 
gation of  title  once  for  all  is  a  good  one,  provided  it  be 
made  by  competent  persons  and  under  sufficient  safe- 
guards.    Compensation,  however,  ought  to  be  made  to 
those  whose  estates  may  by  any  error  be  taken  from  them 
in  theii'  absence.     When  land  is  once  registered  under 
this  Act,  it  ceases,  if  situate  in  Middlesex  or  Yorkshire, 
to  be  subject  to  the  county  registry  of  deeds  (;').    If  the 
Act  should  lead  to  an  efficient  system  of  registration  of 
assurances  throughout  the  kingdom,  it  w^ould,  in  the 
author's  opinion,  be  the  means  of  conferring  a  great 
benefit  on  the  community.     This,  however,  cannot  be 
advantageously  done  without  resort  to  the  j)rinting  of 
registered  deeds  and  of  probates  of  wills,  and  the  abo- 

{p)  Stat.  25  &  2G  Vict.  c.  53.  (*)  Sect.  3. 

{q)  Stat  38  &  39  Vict.  c.  87.  (0  Sect.  127. 

(r)  Sect.  125. 
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lition  of  payment  by  length.  The  author's  views  on 
tills  subject  will  be  found  in  a  paper  read  by  him  before 
the  Juridical  Society,  on  the  24th  of  March,  1&G2, 
intituled  "  On  the  true  Eemedies  for  the  Evils  which 
affect  the  Transfer  of  Land  "  {u),  and  to  which  he  begs 
to  refer  the  reader. 

Such  is  a  very  brief  and  exceedingly  imperfect  out- 
line of  the  methods  adopted  in  this  countrj'  for  render- 
ing secure  the  enjoyment  of  real  property  when  sold 
or  mortgaged.  It  may  perhaps  serve  to  prepare  the 
student  for  the  course  of  study  which  still  lies  before 
him  in  this  direction.  The  valuable  treatises  of  Lord 
St.  Leonards  and  of  Mr.  Dart  on  the  law  of  vendors 
and  purchasers  of  estates  will  be  found  to  afford  nearly 
all  the  practical  information  necessary  on  this  branch  of 
the  law.  The  title  to  purely  personal  property  depends 
on  other  principles,  for  an  explanation  of  which  the 
reader  is  referred  to  the  author's  treatise  on  the  princi- 
ples of  the  law  of  personal  property.  From  what  has 
already  been  said,  the  reader  will  j)erceive  that  the  law 
of  England  has  two  different  systems  of  rules  for  regu- 
lating the  enjoyment  and  transfer  of  projierty ;  that 
the  laws  of  real  estate,  though  venerable  for  their  anti- 
quity, are  in  the  same  degree  ill  adapted  to  the  require- 
ments of  modern  society :  Avhilst  tlie  laws  of  personal 
propert}',  being  of  more  recent  origin,  are  proportionably 
suited  to  modern  times.  Over  them  both  lias  arisen  the 
jurisdiction  of  the  Court  of  Chancery,  by  means  of 
which  the  ancient  strictness  and  simplicity  of  our  real 
property  laws  liave  been  in  a  measure  rendered  sub- 
servient to  tlie  arrangements  and  inodiliriiliiiiis  of 
ownership,  whi<.-h  the  various  necessities  of  society  havo 
required.  Added  to  tliis  havo  been  coniinual  cnacl- 
ments,  especially  of  late  year.«,  ])y  wliiili  m.-my  ul'  the 

(h)  Published  iu  u  wiiaruk'  form,  ]>y  H.  Swcit  A:  Suiw,  3,  ('liaiici'iy 
Lane. 
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most  glaring  evils  have  been  remedied,  but  by  which, 
at  the  same  time,  the  symmetry  of  the  laws  of  real  pro- 
perty has  been  greatly  impaired.  Those  laws  cannot 
indeed  be  now  said  to  form  a  system  :  their  present  state 
is  certainly  not  that  in  which  they  can  remain.  For  the 
future,  perhaps,  the  wisest  coiu'se  to  be  followed  would 
be  to  aim  as  far  as  possible  at  a  uniformity  of  system  in 
the  laws  of  both  kinds  of  property ;  and,  for  this  pur- 
pose, rather  to  take  the  laws  of  personal  estate  as  the 
model  to  which  the  laws  of  real  estate  should  be  made 
to  conform,  than  on  the  one  hand  to  preserve  untouched 
all  the  ancient  rules,  because  they  once  were  useful,  or 
on  the  other,  to  be  annuall}-  plucking  olT,  by  parlia- 
mentary enactments,  the  fruit  which  such  rules  must, 
until  eradicated,  necessarily  produce. 
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PART   VI. 

OF  THE  PRESENT  FORM  OF  A  CONVEYANCE. 

The  student,  having  read  the  chapter  on  Title,  is  now 
in  a  position  to  understand  all  the  clauses  usual  in  an 
ordinary  deed  of  conveyance  upon  sale  of  the  kind  in 
use  previously  to  the  commencement  of  the  Conveyanc- 
ing and  Law  of  Property  Act,  1881  (a),  and  to  consider 
the  changes  which  are  made  in  the  form  of  a  deed  of 
the  same  nature  when  the  provisions  of  the  Act  are  relied 
on.  The  following  precedent  is  the  conveyance  requisite 
before  the  1st  Januaiy,  1882,  to  complete  a  simple  trans- 
action of  sale  of  a  piece  of  land  by  a  vendor  who  pjur- 
chased  it  himself  {b) ,  and  is  entitled  thereto  for  an  un- 
incumbered estate  in  fee  simple.  For  convenience  of 
examination  each  clause  is  printed  in  a  separate  para- 
graph. 

"  THIS  INDENTURE  made  the  31st  day  of  Decern-  Date 

"  ber  1881  (c) 

"  Between  A.  13.  of  Cheapside  in  the  city  of  London  Tartics. 
"  esquire  of  the  one  part  and  C.  D.  of  Lincoln's  Inn  in 
"  the  county  of  Middlesex  esquire  of  the  other  part 

"  WITNESSETH  {(/)    that   in   consideration  {c)    of   the  Tej^tatmn. 

(a)  Stat,   41  &  45  Vict.  c.  41,  Any  special  matters,  of  wliidi  it 

which    commenced    immediately  is  desirable  to  preserve  evidence, 

after  the  Slst  Dec,   1881.      Sec  e.  ff.,  the  descent  of    the   estato 

ante,  pp.  22G,  227,  210—242.  upon  the  intestacy  of  a  previous 

{(/)  Ante,  p.  53o.  owner,  sliould  always  bo  recited 

(c)  Ante,  pp.  181,  233,  231.  witli  a  view  to  stat.  37  &  38  Vict. 

{(I)  Recitals  arc  unnecessary  in  c.  78,  s.  2  ;  ante,  p.  541. 
such  a  simple  case  as  the  present.  {f)  Ante,  pp.  178,  180,  1!).'),  224, 
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Con.sidcra- 
tiou. 

Nature  of 
transaction. 

Ect'cipt. 

Operative 
words. 

Parcels. 


General 
words. 


Estate  clause. 


Habendum. 

To  the  use  of 
thepiu-chaser. 

In  fee  simple. 

Covenants  for 
title : 


1 .  For  riglit 
to  convey. 


2.  For  quiet 
enjoyment. 


siini  of  one  thousand  pounds  upon  the  execution  of 
these  presents  paid  by  the  said  C.  1).  to  the  said 
A.  13 .  for  the  piu'chase  of  the  fee  simple  in  posses- 
sion of  the  hereditaments  hereinafter  expressed  to  be 
liercby  granted  (the  receipt  of  which  sum  the  said 
A.  13.  doth  hereby  acknowledge)  the  said  A.  B.  doth 
hereby  grant  (/)  unto  the  said  C.  D.  and  his  heirs 
"  All  that  messuage  or  tenement  [iii.spj-f  description, 
of  the  propcrt//^ 

"  ToGETHEK  Avn  H  all  buildings  fixtures  lights  com- 
mons fences  waj's  waters  watercourses  easements  and 
appm-tenances  whatsoever  to  the  said  hereditaments 
or  au}'  of  them  aj)pertaining  or  with  the  same  or  any 
of  them  now  or  heretofore  enjoyed  or  reputed  as  part 
thereof  or  appurtenant  thereto  [r/) 
"  Anu  all  THE  ESTATE  right  title  interest  claim  and 
demand  of  the  said  A.  B.  in  to  and  upon  the  said 
premises 

"  To  HAVE  AND  TO  HOLD  the  Said  premises  herein- 
before expressed  to  be  hereby  granted  ukto  and  to 
THE  USE  (/))  of  the  said  C.  D.  his  heirs  and  assigns  for 
ever  (i) 

"  And  THE  SAID  A.  B.  doth  hereby  for  himself  his 
heirs  executors  and  administrators  covenant  with  the 
said  C.  D.  his  heirs  and  assigns  (/.) 
"  That  notwithstanding  anything  by  him  the  said 
A.  B.  (/)  done  omitted  or  knowingly  suffered  he  now 
hath  power  to  grant  the  said  premises  hereinbefore 
expressed  to  be  hereby  granted  to  the  use  of  the  said 
C.  D.  his  heirs  and  assigns 

"  And  that  the  same  premises  shall  at  all  times  re- 
main and  be  to  the  use  of  the  said  C.  D.  his  heirs  and 


(/)  Ante,  pp.  217,  212. 
((/)  Ante,  p.  381. 
(/i)  Ante,  pp.  178,  189,  224. 
(i)  Ante,  pp.  174,  175.     As  to 
omitting  any  dcclaratiun  to  bar 


dower,  see  p.  286. 

(/.-)  Ante,  pp.  533,  534. 

(/)  A.  B.  covenants  against  his 
own  acts  only.     Ante,  pp.  535, 
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'  assigns  and  be  quietly  entered  into  and  upon  and  held 
'  and  enjoyed  and  the  rents  and  in-ofits  thereof  received 
'  by  him,  and  them  accordingly  without  any  interrap- 
'  tion  or  disturbance  by  the  said  A.  B.  or  any  person 
'  claiming  thi'ough  or  in  trust  for  him 

"  And  that  (ni)  free  and  discharged  from  or  other-  3.  Free  from 
'  wise  by  him  the  said  A.   B.  his  heirs  executors  or  brances. 
'  administrators    sufficiently   indemnified    against    all 
'  estates    incumbrances   claims    and   demands   created 
'  occasioned  or  made  by  him  or  any  person  claiming 
'  through  or  in  trust  for  him 

"  And  FURTHER  that  he  and  every  person  having  or  i-  For  f lu-tlier 
'  claiming  any  estate  or  interest  in  the  said  premises 
'  thi-ough  or  in  trust  for  him  will  at  all  times  at  the  cost 
'  of  the  person  or  persons  requiring  the  same  execute 
'  and  do  every  such  assurance  and  thing  for  the  further 
'  or  more  perfectly  assuring  all  or  any  of  the  said  pre- 
'  mises  to  the  use  of  the  said  C.  D.  his  heii's  and  assigns 
'  as  by  him  or  them  shall  be  reasonably  required. 

"  In  "WITNESS  &c."  («). 

The  references  given  in  tlie  notes  to  the  above  form 
are  to  those  parts  of  the  book,  where  may  be  found  tlie 
reasons  for  inserting  in  a  deed  of  conveyance  the  clauses 
or  words  to  which  a  note  is  appended. 

If  the  reader  will  turn  to  Appendix  (D),  he  will 
observe  that  the  frame  of  the  precedent  given  above 
is  the  same  as  that  of  the  old  release  :  although  recitals 
are  dispensed  with  in  the  former,  and  the  clauses  con- 
veying the  reversion,  &c.  and  the  title  deeds  are  omitted 
as  being  unnecessary  (o),  as  well  as  the  covenant  that 

(»j)  The  word   l/tat   is  here   a  they  relate,   without    beiiiH'  ox- 
pronoun.  prcHsly   meutioued.       Jlarriiigton 
(«)  Ante,  p.  22«.  v.   /'Wcr,  3  B.  k.  Ad.  170.     Seo 
(o)  Title  deedH  pass  on  u  con-  WilliawiH  ou  Personal  Property, 
veyance   of   the   laud,    to  which  p.  10,  llitho;!. 
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the  vendor  is  seised  iu  fee  {p).  The  reader  will  also  be 
able  to  mark  liow  the  old  common  forms  became,  in  the 
com-se  of  time,  shorn  of  their  exuberant  verbiage.  The 
release  in  Appendix  (D)  exhibits  them  in  all  their 
ancient  luxuriance ;  a  perusal  of  it  will  repay  the 
curious  student.  "  There  is  an  orientality  about  it  we 
cannot  rise  up  to." 


Conveyance 
made  after 
the  31st  De- 
cember,  1881. 


Conveyance 
of  land  passes 
advantages  in 
the  nature  of 
easements 
enjoyed  with 
the  land  at 
the  time  of 
conveyance. 


Let  us  now  suppose  that  a  simple  transaction  of  sale 
of  land  exactly  similar  to  those,  to  which  tlio  deeds 
given  above  and  in  Appendix  (D)  relate,  is  to  be  com- 
pleted at  the  present  time.  In  drawing  our  conveyance, 
we  may  then  rely  on  the  following  provisions  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (fj), 
which  apply  only  to  conveyances  made  after  the  31st 
December,  1881  (r)  : 

(Section  6,  sub-sect.  1.)  A  conveyance  of  land  shall 
be  deemed  to  include  and  shall  by  virtue  of  this  Act 
operate  to  convey,  with  tlie  land,  all  buildings,  erections, 
fixtures,  commons,  hedges,  ditches,  fences,  ways,  waters, 
watercourses,  liberties,  privileges,  easements,  rights, 
and  advantages  whatsoever,  appertaining  or  reputed  to 
appertain  to  the  land,  or  any  part  thereof,  or  at  the 
time  of  conveyance  demised,  occupied  or  enjoyed  with, 
or  reputed  or  known  as  part  or  parcel  of  or  ap^iui-tenant 
to  the  land  or  any  part  thereof  (s). 

(Section  6,  sub-sect.  2.)  A  conveyance  of  land,  having 
houses  or  other  buildings  thereon,  shall  be  deemed  to 
include  and  shall  by  virtue  of  this  Act  operate  to  convey, 
with  the  land,  houses,  or  other  buildings,  all  outhouses, 
erections,  fixtui-es,  cellars,  areas,  courts,  com-tyards, 
cisterns,  sewers,  gutters,  drains,  ways,  passages,  lights, 
watercom'ses,  liberties,  privileges,  easements,  rights,  and 


{p)  Ante,  p.  534. 

(q)  Stat.  44  &  45  Vict.  c.  41. 

(>•)  Sects.  6  (sub-s.  6),  7  (snb-s. 


8),  63  (sub-s.  3). 

(s)  See  Williams's  Conveyanc- 
ing Statutes,  60— G9,  73. 
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advantages  whatsoever,  appertaining  or  raputed  to  ap- 
pertain to  the  land,  houses,  or  other  buildings  conveyed, 
or  anj  of  them,  or  any  part  thereof,  or  at  the  time 
of  conveyance  demised,  occupied,  or  enjoyed  with,  or 
reputed  or  known  as  part  or  parcel  of,  or  appurtenant 
to,  the  land,  houses,  or  other  buildings  conveyed,  or 
any  of  them,  or  any  part  thereof  {f). 

(Section  63,  sub-sect.  1.)  Every  conveyance  shall,  by  Conveyance 
viiiue  of  this  Act,  be  effectual  to  pass  all  the  estate,  ^^  the  estete*^ 
right,  title,  interest,  claim  and  demand  which  the  con-  ^^^^^  interest 
veying  parties  respectively  have  in,  to,  or  on  the  pro-  convej-ing. 
pert}'  conveyed,  or  expressed  or  intended  so  to  be,  or 
which  they  respectively  have  power  to  convey  in,  to,  or 
on  the  same  (u). 

Sections  6  and  63  apply  only  if  and  as  far  as  a  con- 
trary intention  is  not  expressed  in  the  conveyance,  and 
have  effect  subject  to  the  terms  of  the  conveyance  and 
to  the  provisions  therein  contained  {c). 

(Section  7,  sub-sect.  1.)  In  a  conveyance  there  shall,  Covenants  by 
in  the  several  cases  in  tins  section  mentioned,  be  deemed  to  Fn>r  implied  m 
be  included,  and  there  shall  in  those  several  cases,  by  ?  conveyance 
virtue  of  this  Act,  be  implied,  a  covenant  to  the  effect  in  cases. 
this  section  stated,  by  the  person  [or  by  each  person] 
•who  conveys,  as  far  as  regards  the  subject-matter  or 
share  of  subject-matter  cxjyressed  to  he  conveyed  by  him, 
with  the  person,  if   one,  to  whom  the  conveyance  is 
made,  [or  -wdth  the  persons  jointly,  if  more  than  one,  to 
whom  the  conveyance  is  made  as  joint  tenants,  or  with 
each  of  the  persons,  if  more  than  one,  to  whom  tlie 
conveyance  is  made  as  tenants  in  common,]  that  is  to 
say: 

(A)  In  a  conveyance  for  valuable  consideration,  other  Case  in  which 
than  a  mortyaye,  the  following  covenant  by  a  jwrson  ivho  covJuautI— 

{t)  See  Williams's  Conveyanc-  (v)  Sects.    G     (sub-s.    4),     G3 

ing  Statutes,  70,  73.  (sub-s.  2). 

(»/)  Ibid.  242—244. 
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for  right  to 
convey  ; 


for  quiet  en- 
joyment ; 


free  from  in- 
cumbrances ; 


coDiri/s  and  is  crprcsscd  to  coniri/  as  beneficial  owner 
(namely)  {/r)  : 

That,  notwithstanding  anjthing  by  the  person  who 
so  conveys,  [or  any  one  tlirough  whom  he  derives  title, 
otherwise  than  by  piu-chase  for  value,]  made,  done,  exe- 
cuted or  omitted,  or  knowingly  suffered,  the  person  who 
so  conveys,  has,  [with  the  concurrence  of  every  other 
person,  if  any,  conveying  by  his  direction,]  full  power 
to  convey  the  subject-matter  expressed  to  be  conveyed, 
[subject  as,  if  so  expressed,  and]  in  the  manner  in  which, 
it  is  expressed  to  be  conveyed  ; 

and  that,  notwithstanding  anything  as  aforesaid, 
that  subject-matter  shall  remain  to  and  be  quietly 
entered  upon,  received,  and  hold,  occupied,  enjoj'ed,  and 
taken,  by  the  person  to  whom  the  conveyance  is  ex- 
pressed to  be  made,  and  any  person  deriving  title  under 
him,  and  the  benefit  thereof  shall  be  received  and  taken 
accordingly,  without  any  lawful  interruption  or  dis- 
turbance by  the  person  who  so  conveys  [or  any  person 
conveying  by  his  direction,]  or  rightfully  claiming  or  to 
claim  by,  through,  under  or  in  trust  for  the  jDcrson  who 
so  conveys,  [or  any  person  conveying  by  his  direction, 
or  by,  through  or  under  any  one  not  being  a  person 
claiming  in  respect  of  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  made,  through  whom 
the  person  who  so  conveys  derives  title,  otherwise  than 
by  purchase  for  value]  ; 

and  that,  freed  and  discharged  from,  or  otherwise  by 
the  person  who  so  conveys  sufficiently  indemnified 
against,  all  such  estates,  incumbrances,  claims  and  de- 
mands [other  than  those  subject  to  which  the  conveyance 
is  expressly  made,]  as  either  before  or  after  the  date  of 
the  conveyance  have  been  or  shall  be  made,  occasioned 
or  suffered  by  that  person  [or  by  any  person  conveying 


(w)  For  covenants  implied  in  other  cases,  see  ante,  pp.  53G^;338. 
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by  his  direction,]  or  by  any  person  rightfully  claiming 
by,  through,  under,  or  in  trust  for  the  person  who  so 
conveys,  [or  by,  through  or  under  any  person  conveying 
by  his  direction,  or  by,  through  or  under  any  one 
through  whom  the  person  who  so  conveys  derives  title, 
otherwise  than  by  purchase  for  value]  ; 

and  further,  that  the  person  who  so  conveys,  [and  and  for 
any  person  conveying  by  his  direction,]  and  every  other  slSance^^' 
person  having,  or  rightfully  claiming  any  estate  or 
interest  in  the  subject-matter  of  conveyance,  [other  than 
an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,]  by,  through,  under,  or  in  trust  for  the 
person  who  so  conveys,  [or  by,  through,  or  under  any 
person  conveying  by  his  direction,  or  by,  through  or 
under  any  one  through  whom  the  person  who  so  con- 
veys derives  title  otherwise  than  by  purchase  for  value,] 
will  from  time  to  time  and  at  all  times  after  the  date 
of  the  conveyance,  on  the  request  and  at  the  cost  of  any 
person  to  whom  the  conveyance  is  expressed  to  be  made, 
or  of  any  person  deriving  title  under  him,  execute  and 
do  all  such  lawful  assurances  and  things  for  further  or 
more  perfectly  assuring  the  subject-matter  of  the  con- 
veyance to  the  person  to  whom  the  conveyance  is  made, 
and  to  those  deriving  title  under  him,  [subject  as,  if  so 
expressed,  and]  in  the  manner  in  which  the  conveyance 
is  expressed  to  be  made,  as  by  him  or  them  or  any  of 
them  shall  be  reasonably  required  : 
(in  which  covenant  a  purchase  for  value  shall  not  be 
deemed  to  include  a  conveyance  in  consideration  of 
marriage)  (t). 

In  considering  the  above  enactments,  regard  must  be 
had  to  the  following  provisions  of  the  interpretation 
clause  of  the  Act : 

Sect.  2  (ii).  Land,  unless  a  contrary  intention  appears,  Intcrpreta- 

tiou  of  terms. 
{x)  Sec  Williams'H  Coiiveyauc-       those  wliicli  are  not  material  to 
ing  Statutes,  74 — 82.     The  words       the  conveyance  wo  are  about  to 
encloHcd  within  brai'kets  [     J  ;iri'       consiihT. 

W.H.P.  )•  I' 
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includes  land  of  any  tenure,  and  tenements  and  heredi- 
taments, corporeal  or  incorporeal,  and  houses  and  other 
buildings,  also  an  undivided  share  in  land  : 

(v)  Conveyance,  unless  a  contrary  intention  appears, 
includes  assignment,  appointment,  lease,  settlement 
and  otlier  assurance,  and  covenant  to  surrender,  made 
by  deed,  on  a  sale,  mortgage,  demise,  or  settlement  of 
any  property,  or  on  any  other  dealing  with  or  for  any 
property ;  and  convey,  unless  a  contrary  intention 
appears,  has  a  meaning  corresponding  with  that  of 
conveyance. 

Eeason  for  The  reader  will  remember  that,  before  the  Gth  section 

^cords.  ^'^"^'"  of  the  above  Act  came  into  operation,  it  was  unnecessary 
on  a  conveyance  of  land  expressly  to  grant  rights 
legally  appm'tenant  thereto,  although  the  practice  was 
to  include  such  rights  in  the  general  words  (i/)  ;  and 
that  the  only  real  use  of  general  words  in  a  conveyance 
was  to  grant,  as  rights  or  easements,  advantages  used 
in  connection  with  the  land  conveyed  as  a  matter  of 
fact,  without  being  rights  legally  appm^tenant  thereto  (;;:) . 
For  example,  suppose  that  a  man  has  two  plots  of 
land,  plot  A.  and  plot  B.,  and  is  accustomed  to  use  for 
the  benefit  of  plot  A.  an  artificial  watercourse  canied 
over  plot  B.,  or  a  road  over  plot  B.  These  advantages 
cannot  be  rights  or  easements  appurtenant  to  plot  A., 
for  they  are  exercised  over  plot  B. :  and  no  man  can 
have  an  easement  over  his  own  land.  But  if  plot  A. 
were  to  be  sold  alone  and  conveyed  to  a  purchaser 
"  together  with  all  watercourses,  ways  and  advantages 
therewith  used  and  enjoyed,"  according  to  recent 
decisions,  these  words  would  operate  to  grant,  as  rights 
or  easements,  the  advantages,  in  the  nature  of  ease- 
ments, at  the  time  of  conveyance  as  a  matter  of  fact 
used  over  plot  B.  for  the  benefit  of  plot  A.,  although 

(y)  See  ante,  pp.  381,  572.  C.3  ;  William.s  on  Commons,   16^ 

[z]  Ante,  pp.  380,  381 ;  sec  Wil-       -  1 70. 
liams':?   Conveyancing    Statutes. 
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the  same  never  previously  existed  as  of  right  or  as 
legal  easements  [a).  Having  regard  to  these  decisions, 
it  is  considered  that  the  object  formerly  sought  to  be 
effected  by  the  insertion  of  general  uvrch  in  a  convey- 
ance, will  now  bo  attained  by  the  operation  of  the 
6th  section  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  {b).  It  will  be  observed  that  the  above 
section  only  operates  to  convey  advantages  enjoyed  with 
the  land  conveyed  at  the  time  of  conveyance.  Appa- 
rently it  would  not  extend  to  grant,  as  rights,  advan- 
tages enjoyed  with  the  land  conveyed  at  some  previous 
time,  but  not  proved  to  have  been  so  enjoyed  at  the 
time  of  conveyance  (c). 

With  reference  to  the  insertion  of  an  estate  chmse  in  Reason  for 

,1  .    .  „  .  .  .  ,N    vi?,e  oi  estate 

conveyances,  the  opmion  oi  an  emment  conveyancer  («)  clause. 
may  be  quoted: — "This  clause  is  inserted  in  almost 
every  instrument  of  alienation,  where  the  entire  interest 
of  the  conveying  parties  is  transferred,  on  the  alleged 
ground,  that  it  is  necessary  to  pass  any  outstanding 
particular  estate  or  interest  which  may  happen  to  be 
vested  in  any  of  the  conveying  parties,  distinct  from 
the  estate  or  interest  which  such  party  purports  to  con- 
vey. No  such  ground,  however,  does  exist,  and  the 
clause,  though  established  by  such  long  and  universal 
practice,  that  it  will  hardly  be  eradicated  by  less  force 
than  an  Act  of  Parliament,  is  wholly  unnecessary,  since 
even  at  law  it  will  not  pass  any  interest  which  it 
appears  by  the  context  of  the  deed  was  not  intended 
to  be  passed"  (f).  The  63rd  section  of  the  Convey- 
ancing and   Law   of   Property  Act,    1881  (/),  which 

(a)   Watts  V.  Kihon,  L.  E.,  6  (r)  See  Williams's  Conveyanc- 

Ch.  1C6  ;  Kay  v.  Oxle>/,  L.  R.,  10  ing  Statutes,  68,  09. 

Q.  B.  360  ;  Barkuhire  v.  Grubb,  18  (rf)  Mr.  Davidson. 

Ch.  D.  016;  see  "Williams's  Con-  (c)    Davidson's     Prec.     Cunv., 

veyancing- Statutes,  Oo  ;  Williams  vol.  i.  p.  94,  -Ith  ed. 

on  CominoHH,  315—319,  323.  (/)  Stat.  44  &  4.>  Vict.  c.  41, 

(i)  Strit.  4  I  iV-  40  Vict.  c.  41.  Jiiitc,  p.  ')7;>. 
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appears  to  incorporate  in  every  conveyance  (//)  this  pro- 
vision, formerly  considered  to  bo  unnecessary,  is  pro- 
bably not  the  kind  of  enactment  contemplated  by  Mr. 
Davidson  when  writing  the  above.  The  question  does 
not  appear  to  be,  whether  the  estate  clause  may  be 
now  safely  omitted  from  a  conveyance,  so  much  as 
whether  a  declaration,  that  the  above  G3rd  section 
shall  not  apph^,  ought  not  to  be  inserted  in  every  con- 
veyance. The  old  CHtafo  dame,  however,  was  construed 
as  being  subservient  to  the  intention  of  the  parties  as 
gathered  from  the  terms  of  the  conveyance  (/) ;  and 
the  63rd  section  of  the  Act  is  to  have  effect  subject  to 
the  terms  of  the  conveyance  {k).  In  the  opinion  of 
the  editor  such  a  declaration  is  therefore  unnecessary. 

statutory  We  now  come  to  consider  the  incorporation  into  our 

covenan  is  conveyance  of  the  statutory  covenants  for  title.  Accord- 
ing to  our  supposition,  A.  B.,  the  vendor,  purchased 
himself  the  land  he  is  about  to  convey.  lie  will, 
therefore,  covenant  as  to  his  own  acts  only  (/).  If  we 
turn  to  section  7,  sub-sect.  1  (A),  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  (w?),  which  is  set 
out  above  (»),  we  may  extract  therefrom  covenants  for 
title  suited  to  our  present  requirements.  As  the  enact- 
ment in  question  may  be  found  somewhat  intricate  by 
the  student,  so  much  of  it  as  is  unnecessary  for  our 
present  purpose  has  been  enclosed  within  brackets.  The 
words  enclosed  within  brackets  do  not  apply  to  the 
transaction  we  are  now  considering  for  the  following 
reasons: — Our  conveyance  is  to  be  made  by  one  person 
only  to  one  person  only,  and  not  to  joint  tenants  or 
tenants  in  common ;  A.  B.,  the  person  conveying,  pur- 

(A)  Sec  sect.  2  (v),  ante,  p.  578.  {k)  Sect.  63,  sub-sect.  2,  ante, 

(i)  Ncame  v.  Moorsom,  L.  R.,  3  p.  575  ;   see  also  Williams's  Con- 

Eq.  91  ;  Francis  v.  Mintoii,  L.  R.,  vcyancing  Statutes,  242 — 244. 

2  C.  P.  543  ;  Euni  v.  Remnmit,  9  (/)  Ante,  pp.  535,  571. 

Ex.   635;  Rooper  v.  Harrison,   2  (w)  Stat.  44  &  45  Vict.  c.  41. 

K.  &  .J.  113.  («)  Ante,  pp.  575—577. 
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cliasecl  the  land  himself,  and,  therefore,  he  does  not 
"derive  title  through  any  one  otherwise  than  by  purchase 
for  value ;"  there  is  no  one  concmTing  in  the  convey- 
ance by  the  direction  of  A.  B. ;  and  the  conveyance  is 
not  expressly  made  subject  to  any  estate,  interest  or 
incumbrance.  If  the  above  enactment  be  read  straight 
through,  leaving  out  the  words  within  brackets,  its 
provisions  will  be  found  to  correspond  with  the  terms  of 
the  covenants  for  title  in  the  form  of  conveyance  given 
above  (o).  The  conditions  to  be  fulfilled  in  order  that 
the  requii'ed  covenants  may  be  "deemed  to  be  included" 
in  our  conveyance,  and  implied  by  law  upon  the  exe- 
cution thereof,  appear  to  be  (1)  that  the  conveyance 
must  be  a  conveyance  for  valuable  consideration  other 
than  a  mortgage  {p),  and  (2)  that  the  person  intended 
to  be  bound  by  the  implied  covenants  must  convey  and 
be  expressed  to  convey  as  beneficial  owner  {q).  Our 
conveyance  will  then  take  the  following  form : — 

"  THIS  INDENTUEE  made  the  1st  day  of  January  Date. 
"  1882 

"Between  A.  B.  of  Cheapside  in  the  City  of  London  Parties. 
"  Esqaire  of  the  one  part  and  C.  D.  of  Lincoln's  Inn  in 
"  the  County  of  Middlesex  Esquire  of  the  other  part 

"  WITNESSETH  that  in  consideration  (r)  of  the  sum  of  Testatum. 
"  one  thousand  pounds  paid  by  the  said  C.  D.  to  the  said  Considera- 
"  A.  B.  for  the  purchase  of  the  fee  simple  in  possession  Mature  of 
"  of  the  hereditaments  hereinafter  described  (the  receipt  transactioD. 
"  of  which  sum  the  said  A.  B.  doth  hereby  acknow-  I^eccipt. 
"  ledge)  (.s)  the  said  A.  B.  as  beneficial  owner  [t)  doth  Operative 
"  hereby  grant  [u)  unto  the  said  C.  D. 

(o)  Ante,  p.  572.  ante,  pii.  o3G,  537. 

{p)  Different  covenants  arc  im-  (7)  Sect.  7,  sub-sects.  1  (A),  4  ; 

plied  by  the  use  of  tlie  words  as  ante,  pp.  636,  538,  575. 

beneficial  owner  in  different  con-  (?•)  Ante,    pp.    178,    189,    195, 

veyances;    e.g.,    in   a  mortg'age  224. 

absolute   covenants  for  title  arc  (*)  Ante,  p.  229. 

thereliy    implied.     See    sect.    7,  [1]  Ante,  pp.  240,  241,  575. 

sub-sect.    1   (A),   (B),   (C),    (D)  ;  [><)  Ante.  pp.  217,  242. 
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Tarcels.  "  All  THAT  messuage  or  tenement  [insert  desvrijytion 

"  of  f/ir  properfi/'] 

Ilabcudum.  a  'J^q  HAVE  AND    TO    HOJJ)  Unto  aud    JO    THE  USE  (~)  of 

"  the  said  C.  D.  in  fee  simple  {(i) 
"  IX  WITNESS,  &e."  {!>). 

The  references,  as  before,  are  to  those  parts  of  the 
book  where  the  reasons  for  inserting  the  words  used 
may  be  found. 

The  above  form  of  convej^ance  is  certainly  shorter 
than  that  previously  given  (c)  ;  and  similar  forms  are 
now  generally  adopted  in  practice.  But  it  can  hardly  bo 
said  that  the  rights  and  obligations  of  the  parties  to  a 
conveyance  may  be  determined  with  increased  accuracy 
or  simplicity  by  a  deed  relying  on  the  provisions  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (c/).  The 
student,  when  he  proceeds  to  practise  drafting,  should 
never  forget  that  a  deed  is  not  an  end  in  itself,  but  is 
only  a  means  for  ascertaining  the  rights  and  obligations 
of  the  parties  thereto.  His  object  should  be  to  define 
those  rights  and  obligations  clearly  and  accurately, 
rather  than  briefly  or  even  concisely.  It  is  of  course 
imnecessary  that  he  should  express  what  is  clearly 
implied  by  law  ;  but  not  the  least  important  joart  of  his 
task  is  to  satisfy  himself  that  the  law  clearly  defines 
those  rights  and  obligations  for  which  he  omits  to 
provide. 

It  is  beyond  the  scope  of  the  present  Work  to  con- 
sider the  provisions  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (d),  with  reference  to  conveyances 
more  comjjlicated  than  the  above.  Every  intending 
draftsman  must  necessarily  make  acquaintance  with  the 

{z)  Ante,  pp.  178,  189,  224.  (c)  Ante,  p.  571. 

{a)  Ante,  pp.  175,  17G.  [d]  Stat.  44  &  45  Vict.  c.  41, 

{b)  Ante,  p.  228. 
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text  of  this  important  statute,  for  wliich  the  reader  is 
referred  to  the  editor's  '*  Convejancing  Statutes."  In 
the  notes  and  precedents  contained  in  the  same  work, 
an  attempt  is  made  to  ascertain  the  eiiect  of  this  Act 
upon  the  previous  law  and  practice,  and  to  explain  and 
illustrate  the  new  practice  of  convejancing,  which  has 
arisen  from  general  reliance  on  the  provisions  of  the 
Act. 
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Kefen-ed  to,  p.  127. 


The  case  of  MugcjUton  v.  Barnett  was  shortly  as  fol- 
lows (a) : — Edward  Muggleton  purcliased  in  1772  certain 
copyhold  property,  held  of  a  manor  in  which  the  custom  was 
proved  to  he,  that  the  land  descended  to  the  youngest  son 
of  the  person  last  seised,  if  he  had  more  than  one  ;  and  if 
no  son,  to  the  daughters  as  parceners  ;  and  if  no  issue,  then 
to  the  yoitngest  hrother  of  the  pe7'S07i  last  seised,  and  to  the 
youngest  son  of  such  youngest  brother.  There  was,  how- 
ever, no  formal  record  upon  the  rolls  of  the  Court  of  the 
custom  of  the  manor  with  respect  to  descents,  but  the  custom 
was  proved  by  numerous  entries  of  admission.  The  piir- 
chaser  died  intestate  in  1812,  leaving  two  granddaughters, 
the  only  children  of  his  only  son,  who  died  in  his  lifetime. 
One  of  the  gi-anddaughters  died  intestate  and  unmarried, 
and  the  other  died  leaving  an  only  son,  who  died  in  1854 
without  issue,  and  apparently  intestate,  and  who  was  the 
person  last  seised.  On  his  death  the  youngest  son  of  the 
youngest  brother  of  the  purchaser  brought  an  ejectment, 
and  the  Court  of  Exchequer,  by  two  against  one,  decided 
against  him.  On  appeal,  this  decision  was  confirmed  by  the 
Court  of  Exchequer  Chamber,  by  four  judges  against  three. 
But  much  as  the  judges  differed  amongst  themselves  as  to 
the  extent  of  the  custom  amongst  collaterals,  they  appear  to 
have  all  agreed  that  the  act  to  amend  the  law  of  inheritance 
had  nothing  to  do  with  the  matter.  The  act,  however,  ex- 
pressly extends  to  lands  descendible  according  to  the  custom 
of  borougli  English  or  any  other  ctisto7n ;  and  it  enacts  tluit 

(ff)  The  Bubstancc  of  these  ob-       newspaper,  4  Jur.,  N.  S.,  Part  2, 
eervations    appeared    in     letters       pp.  5,  .56. 
to   the  editor  of  the   "Jurist" 
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in  every  case  descent  sliall  Le  traced  from  tlio  purchaser. 
Under  the  okl  hxw,  seisin  made  the  stock  of  descent.  By 
the  new  hiw,  tlie  piu'chaser  is  substituted  in  every  case  fur 
the  person  Last  seised.  The  legislature  itself  has  placed 
this  interpretation  upon  the  above  enactment.  A  well 
known  statute,  commonly  called  the  Wills  Act  (b),  enacts, 
"that  it  shall  be  lawful  for  every  person  to  devise  or 
dispose  of  by  his  will,  executed  in  manner  hereinafter  re- 
quired, all  real  estate  which  he  shall  be  entitled  to,  either 
at  law  or  in  equitj^,  at  the  time  of  his  death,  and  which,  if 
not  so  devised  or  disposed  oj",  would  devolve  xqjon  the  heir  at 
law  or  customary  heir  of  him,  or,  if  he  hecame  entitled  by 
descent,  of  his  ancestor P  Now  the  old  doctrine  oi  possessio 
fratris  was  this, — that  if  a  purchaser  died  seised,  leaving  a 
son  and  daughter  by  his  fii-st  wife,  and  a  son  by  his  second 
wife,  and  the  eldest  son  entered  as  heir  to  his  father,  the 
possession  of  the  son  made  his  sister  of  the  whole  blood  to 
inherit  as  his  heir,  in  exclusion  of  his  brother  of  the  half- 
blood  ;  but  if  the  eldest  son  did  not  enter,  his  brother  of  the 
half-blood  was  entitled  as  heir  to  his  father,  the  purchaser. 
This  doctrine  was  abolished  by  the  statute.  Descent  in 
every  case  is  to  be  traced  from  the  pui-chaser.  Let  the 
eldest  son  enter,  and  remain  ever  so  long  in  possession,  his 
brother  of  the  half-blood  will  now  be  entitled,  on  liis 
decease,  in  preference  to  his  sister  of  the  whole  blood,  not 
as  his  heir,  but  as  heir  to  his  father  (c). 

Let  us  now  take  the  converse  case  of  a  descent  according 
to  the  custom  of  borough  English,  and  let  the  purchaser 
die  intestate,  leaving  a  son  by  his  first  wife,  and  a  son  and 
daughter  by  his  second  wife.  Here  it  is  evident  that  the 
youngest  son  has  a  right  to  enter  as  customary  heii*.  He 
enters  accordingly,  and  dies  intestate,  and  without  issue. 
"^^^lo  is  the  next  heir  since  the  statute  ?  Clearly  the  brother 
of  the  half-blood,  for  he  is  the  customary  heir  of  the  piw- 
chaser.     As  the  common  law,  which  is  the  general  custom 

{b)  Stat.  7  Will.  IV.  &  1  Vict.  (r)  See  Sugden's  Real  Property 

c.  26,  8.  3,  aute,  p.  246.  Statutes,  pp.  280,  281  (1st  ed.)  ; 

2G7,  268  (2nd  ed.). 
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of  tlie  realm,  was  altered  by  the  statute,  and  a  person 
became  entitled  to  inherit  Tvho  before  had  no  right,  so  the 
custom  of  borough  EngKsh,  and  every  other  special  custom, 
being  expressly  comprised  in  the  statute,  is  in  the  same 
manner  altered  ;  and  the  stock  of  descent,  which  was  for- 
merly the  person  last  seised,  is  now,  in  every  case,  the 
purchaser  and  the  purchaser  only. 

Suppose,  therefore,  that  Edward  Muggleton,  the  pur- 
chaser, who  died  in  1812,  had  left  a  son  by  his  first  wife, 
and  a  son  and  daughter  by  his  second  wife,  and  that  the 
youngest  son,  having  entered  as  customary  heir,  died  intes- 
tate in  1854, — who  would  be  entitled  ?  Clearly,  the  elder 
son,  as  customary  heir,  being  of  the  male  sex,  in  preference 
to  the  daughter.  Before  the  act  the  sister  of  the  whole 
blood  would  have  inherited,  as  customary  heir  to  her 
younger  brother,  and  the  elder  brother,  being  of  the  half- 
blood  to  the  person  last  seised,  could  not  have  inherited 
at  all ;  but  since  the  act  the  descent  is  traced  from  the 
purchaser;  and  the  elder  brother  woidd,  accordingly,  be 
entitled,  not  as  heir  to  his  half-brother,  but  as  heir  to  his 
father.  The  act  then  breaks  in  uj)on  the  custom.  By  the 
custom  before  the  act  the  land  descended  to  the  sister  of 
the  person  last  seised,  in  default  of  brothers  of  the  whole 
blood.  By  the  act  the  purchaser  is  substituted  for  the 
person  last  seised,  and  whoever  would  bo  entitled  as  heir 
to  the  purchaser,  if  he  had  just  died  seised,  must  now  be 
entitled  as  his  heir,  however  long  ago  his  decease  may 
have  taken  place. 

Let  us  put  another  case  :  Suppose  the  father  of  Edward 
Muggleton,  the  purchaser,  had  been  living  in  1854,  Avlien 
his  issue  failed.  It  is  clear,  that  under  the  act  the  father 
would  have  been  entitled  to  inherit,  not witli standing  the 
custom.  Iloro,  again,  the  custom  would  have  l)een  broken 
in  upon  by  the  act,  and  a  person  would  have  ?)een  entitled 
to  inherit  who  before  was  not. 

Suppose,  again,  that  the  father  of  Edward  Muggleton 
had  been  tlie  purchaser,  and  that  Edward  Muggleton  Avas 
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liis  youngest  son,  and  that  the  estate,  instead  of  being  a 
fee  simple,  liad  been  an  estate  tail.  Estates  tail,  it  is  aycII 
known,  follow  customary  modes  of  descent  in  the  same 
manner  as  estates  in  fee.  The  purchaser,  however,  or  donee 
in  tail,  is  and  was,  both  under  the  new  law  and  under  the 
old,  the  stock  of  descent.  The  Courts  appear  to  have  been 
satisfied  that  in  lineal  descents  according  to  the  custom  the 
youngest  was  invariably  preferred.  It  is  clear,  therefore, 
that,  when  the  issue  of  Edward  Muggleton  failed  in  1854, 
the  land  would  have  descended  to  the  plaintiff  as  youngest 
son  of  the  next  youngest  son  of  the  purchaser,  although  the 
plaintiff  was  but  the  first  cousin  twice  removed  of  the  person 
last  seised. 

The  change,  however,  which  the  act  has  accomplished  is 
simjjly  to  assimilate  the  descent  of  estates  in  fee  to  that  of 
estates  tail.  The  j)urchaser  is  made  the  stock  in  lieu  of  the 
person  last  seised.  It  is  evident,  therefore,  that  upon  the 
supposition  last  put,  of  the  father  of  Edward  Muggleton 
being  the  purchaser,  although  the  estate  was  an  estate  in 
fee,  the  plaintifi'  would  have  been  entitled  as  customary 
heir. 

The  step  from  this  case  to  that  which  actually'  occurred  is 
very  easy.  On  failure  of  the  issue  of  the  purchaser  (whether 
after  his  decease  or  in  his  lifetime  it  matters  not),  the  heir 
to  be  sought  is  the  heir  of  the  purchaser,  and  not  the  heir 
of  the  person  last  seised ;  and  if  the  descent  be  governed 
by  any  special  custom,  then  the  customary  heir  of  the  pur- 
chaser must  be  sought  for.  Who,  then,  was  the  customary 
heir  of  Edward  Muggleton,  the  purchaser  ?  The  case  in 
Muggleton  v.  Burnett  expressly  states,  that  the  land  de- 
scends, if  no  issue,  to  the  youngest  son  of  the  youngest 
brother  of  the  person  last  seised,  that  is,  of  the  stock  of 
descent.  There  is  no  magic  in  the  j)hrase  "last  seised." 
These  words  were  evidently  used  in  the  statement  of  the 
custom  as  they  would  have  been  used  before  the  act  in  a 
statement  of  the  common  law.  It  would  have  been  said 
that  the  land  descends,  for  want  of  issue,  to  the  eldest  son 
of  the  eldest  brother  of  the  person  last  seised.     It  would 
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hare  been  taken  for  gi-anted  tliat  everybody  knew  that 
seisin  made  the  stock.  The  law,  however,  is  now  altered 
in  this  respect.  The  purchaser  only  is  the  stock.  If 
Edward  Muggleton  had  died  without  leaving-  issue,  the 
plaintiff  clearly  would  have  been  entitled.  His  issue  fails 
after  his  decease  ;  but  so  long  as  lie  is  the  stock,  the  same 
person  under  the  same  custom  must  of  necessity  be  his 
heir. 

It  was  expressly  stated  in  the  case,  that  there  was  no 
formal  record  with  respect  to  descents.  This  is  important, 
as  showing  that  the  person  last  seised  was  mentioned  in 
the  statement  of  the  custom  simply  in  accordance  with  the 
ordinary  rule  of  law,  that  the  person  last  seised  was  the 
stock  of  descent  prior  to  the  act.  If,  however,  there  had 
been  such  a  formal  record,  still  Edward  Muggleton,  the 
purchaser,  died  seised.  If  he  had  not  died  seised,  it  might 
be  said,  according  to  the  strict  construction  placed  upon 
the  records  of  customary  descent,  that  the  custom  did  not 
apply,  and  that  his  heir  according  to  the  common  law  was 
entitled  ((^).  But  in  the  present  case  the  custom  is  expressly 
stated  to  be  gathered  from  admissions  only ;  and  so  long  as 
the  person  last  seised  was  by  law  the  stock  of  descent,  it  is 
evident  that  a  statement  of  the  custom,  as  applj'ing  to  the 
person  last  seised,  was  merely  a  statement  with  reference 
to  the  stock  of  descent  as  then  existing.  The  act  alters  the 
stock  of  descent,  and  so  far  alters  the  custom.  It  substitutes 
the  purchaser  for  the  person  last  seised,  whatever  may  be 
the  custom  as  to  descents.  It  follows,  therefore,  that  the 
plaintiff  in  Muggleton  v.  Barnett,  being  the  customary  heir 
of  the  purchaser,  was  entitled  to  recover. 

Since  these  observations  were  written,  the  following 
remarks  have  been  made  by  Lord  St.  Leonards  on  the  case 
of  Muggleton  v.  Burnett : — ' '  In  the  result,  the  Excho(piur 
and  Exchequer  Chamber,  with  much  diversity  of  opinion 
as  to  the  extent  of  the  custom,  decided  the  case  against 
the  claimant,  who  claimed  as  heir  by  the  custom  to  tho 

[il)  I'nyne  v.  Jiarhr,  O.  liridg.  18  ;   Jii'hr  v.  Jl'ood,  1  K.  k  J.  G14. 
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last  purchase);  which  ho  was  ;  hecaiiso  he  was  not  heir 
by  the  custom  to  the  person  last  seised.  And  yet  the  act 
extends  to  all  customary  tenures,  and  alters  the  descent  in 
all  such  cases  as  well  as  in  descents  by  the  common  law, 
by  substituting  the  last  purchaser  as  the  stock  from  whom 
the  descent  is  to  bo  traced  for  tlio  person  last  seised.  The 
Court,  perhaps,  hardly  explained  the  grounds  upon  which 
they  held  the  statute  not  to  apply  to  this  case  "(e). 

(e)  Lord  St.  Leonards'  Essay  on  the  Real  Property  Statutes,  p.  271 
(2nd  ed.). 
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Eeferred  to,  p.  138. 


The  point  in  question  is  as  follows  (a)  :-^Suppose  a  man 
to  be  the  purchaser  of  freehold  land,  and  to  die  seised 
of  it  intestate,  leaving  two  daughters,  say  Susannah  and 
Catherine,  but  no  sons.  It  is  clear  that  the  land  will  then 
descend  to  the  two  daughters,  Susannah  and  Catherine,  in 
equal  shares  as  coparceners.  Let  us  now  suppose  that  the 
daughter  Catherine  dies  on  or  after  the  1st  of  January,  1834, 
intestate,  and  without  having  disposed  of  her  moiety  in  her 
lifetime,  leaving  issue  one  son.  Under  these  circumstances 
the  question  arises,  to  whom  shall  the  inheritance  descend  ? 
The  act  to  amend  the  law  of  inheritance  enacts,  "  that  in 
every  case  descent  shall  be  traced  from  the  purchaser." 
In  this  case  Catherine  is  clearly  not  the  purchaser,  but  her 
father  ;  and  the  descent  of  Catherine's  moiety  is  accordingly 
to  be  traced  from  him.  AVho,  then,  as  to  this  moiety,  is  his 
heir  ?  Supposing  that,  instead  of  the  moiety  in  question, 
some  other  land  were,  after  Catherine's  decease  to  bo 
given  to  the  heir  of  her  father,  such  heir  would  clearly  be 
Susannah,  the  surviving  daughter,  as  to  one  moiety  of  the 
land,  and  the  son  of  Catherine  as  to  the  other  moiety. 
It  has  been  argued,  then,  that  the  moiety  which  belonged 
to  Catherine,  by  descent  from  her  father,  must,  on  her 

(a)  The  substance  of  the  follow-  Ch.  313,  the  authority  of  which 

ing  ob-servations  appeared  in  the  decision  is  recognized  by  Lord  St. 

"  Jiuist"  newspaper  for  Febru-  Lcouiirds  in  his  Essay  on  the  Real 

ary    28,    184G.      The   point  has  PropcrtyStatiites,p.282  (1st  cd.), 

since  been  expressly  decided,   in  2C9  (2nd  ed.),   and  in  Zrivin  v. 

accordance  with  the  opinion  for  Zt/'iw,  C.  P.,  21  Nov.  1871,  stated 

which  the  author  has  contended,  in  Williams  on  Seisin,  pp.  81  — 

in  Cooper  v.  France,  V.-C.  E.,   14  81. 
Jur.  214  ;  ,S'.  r.,  19  L.  J.,  N.  S., 
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deceaso,  descend  to  tlio  heir  of  her  father,  in  the  same 
manner  as  other  land  woukl  liave  done  had  she  been  dead 
in  her  father's  lifetime  ;  that  is  to  say,  that  one  moiety 
of  Catherine's  moiety  will  descend  to  her  surviving  sister 
Susannah,  and  the  other  moiety  of  Catherine's  moiety  will 
descend  to  her  son.  But  the  following  roasoning  seems  to 
show  that,  on  the  decease  of  Catherine,  her  moiety  will  not 
descend  equally  between  her  surviving-  sister  and  licr  own 
son,  but  will  descend  entirely  to  her  st)n. 

In  order  to  arrive  at  our  conclusion,  it  will  be  necessary 
to  inquire,  fii'st,  into  the  course  of  descent  of  an  estate  tail, 
under  the  circumstances  above  described,  according  to  the 
old  law ;  secondly,  into  the  course  of  descent  of  an  estate 
in  fee  simple,  according  to  the  old  law,  supposing  the 
circumstances  as  above  described,  with  this  qualification, 
that  neither  Susannah  nor  Catherine  shall  be  considered  to 
have  obtained  any  actual  seisin  of  the  lauds.  And,  when 
these  two  points  shall  have  been  satisfactorily  ascertained, 
we  shall  then  be  in  a  better  position  to  place  a  correct 
interpretation  on  the  act  by  which  the  old  law  of  inheritance 
has  been  endeavoured  to  be  amended. 

1.  First,  then,  as  to  the  course  of  descent  of  an  estate 
tail  according  to  the  old  law.  Let  us  suppose  lands  to 
have  been  given  to  the  purchaser  and  the  heirs  of  his  body. 
On  his  decease,  his  two  daughters,  Susannah  and  Catherine, 
are  clearly  the  heirs  of  his  body,  and  as  such  will  accord- 
ingly have  become  tenants  in  tail  each  of  a  moiety.  Now 
there  is  no  proposition  more  frequently  asserted  in  the  old 
books  than  this  :  that  the  descent  of  an  estate  tail  is  per 
formam  doni  to  the  heu's  of  the  body  of  the  donee.  On 
the  decease  of  one  heir  of  the  body,  the  estate  descends 
not  to  the  heir  of  such  heir,  but  to  the  heir  of  the  body 
of  the  original  donee  per  formam  doni.  Suppose,  then, 
that  Catherine  shoidd  die,  her  moiety  would  clearly  have 
descended,  by  the  old  law,  to  the  heir  of  the  body  of  her 
father,  the  original  donee  in  tail.  Whom,  then,  under  the 
above  circumstances,  did  the  old  law  consider  to  be  the  heir 
of  his  body  quoad  this  moiety  ?     The  Tenures  of  Littleton, 
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as  explained  by  Lord  Coke's  Commentary,  supply  us  with 
an  answer.  Littleton  says,  "  Also,  if  lands  or  tenements  be 
given  to  a  man  in  tail  who  hath  as  much  land  in  fee  simple, 
and  hath  issue  two  daughters,  and  dies,  and  his  two  daugh- 
ters make  partition  between  them,  so  as  the  land  in  fee 
simple  is  allotted  to  the  younger  daughter,  in  allowance  for 
the  land  and  tenements  in  tail  allotted  to  the  elder  daughter; 
if,  after  such  partition  made,  the  younger  daughter  alieneth 
her  land  in  fee  simple  to  another  in  fee,  and  hath  issue  a 
son  or  daughter,  and  dies,  the  issue  may  enter  into  the  lands 
in  tail,  and  hold  and  occupy  them  in  purparty  with  her 
aunt "  (b).  On  this  case  Lord  Coke  makes  the  following 
comment : — "  The  eldest  coparcener  hath,  by  the  partition, 
and  the  matter  subsequent,  barred  herself  of  her  right  in 
the  fee-simple  lands,  insomuch  as  when  the  youngest  sister 
alieneth  the  fee-simple  lands  and  theth,  and  her  issue 
entereth  into  /la/f  the  lands  entailed,  yet  shall  not  the  eldest 
sister  enter  into  half  of  the  lands  in  fee  simple  upon  the 
alienee "  (c).  It  is  evident,  therefore,  that  Lord  Coke, 
though  well  acquainted  with  the  rule  that  an  estate  tail 
should  descend  j^er  formam  doni,  yet  never  for  a  moment 
supposed  that  on  the  decease  of  the  younger  daughter, 
her  moiety  would  descend  half  to  her  sister,  and  half  to  her 
issue  ;  for  he  presumes,  of  course,  that  the  issue  would 
enter  into  half  the  lands  entailed,  that  is,  into  the  whole  of 
the  moiety  of  the  lands  which  had  originally  belonged  to 
their  mother.  After  the  decease  of  the  3'ounger  sister,  the 
heirs  of  the  body  of  her  father  were  no  doubt  the  elder 
sister  and  the  issue  of  the  yoimger ;  but,  as  to  the  moietij 
which  had  belonged  to  the  younger  sister,  this  as  clearly 
was  not  the  case ;  the  heir  of  the  body  of  the  father  to 
inherit  this  moiety  was  exclusively  the  issue  of  such  younger 
daughter,  who  were  entitled  to  the  whole  of  it  in  the  place 
of  their  parent.  This  incidental  allusion  of  Lord  Coke  is 
as  stroug,  if  not  stronger,  than  a  direct  assertion  by  him  of 
the  doctrine  :  for  it  seems  to  show  that  a  doubt  on  the  sub- 
ject never  entered  into  liis  mind. 

[b]  Litt.  sect.  2<J0.  {c)  Co.  Litt.  17'2  b. 

w.u.r.  Q  'i 
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At  the  end  of  the  section  of  Jjittleton,  to  which  we  have 
referred,  it  is  stated  that  the  contrary  is  holden,  M.,  10 
Hen.  VI.  ;  soil,  that  the  heir  may  not  enter  upon  the  par- 
cener who  hath  tlie  entailed  land,  but  is  put  to  a  for- 
medon.  On  this  Lord  Coke  roniarks  {d),  that  it  is  no  part 
of  Littleton  and  is  contrary  to  law ;  and  that  the  case 
is  not  trul}'  vouched,  for  it  is  not  in  10  Hen.  VI.,  but  in 
20  Hen.  VI.,  and  yet  there  is  but  the  opinion  of  Newton, 
obiter,  by  the  waj'.  On  referring  to  the  case  in  the  Year 
Books,  it  appears  that  Yelverton  contended,  that  if  the 
sister,  who  had  the  fee  simple,  aliened,  and  had  issue,  and 
died,  the  issue  would  be  barred  from  the  land  entailed  by 
the  partition,  which  would  be  a  mischief.  To  this  Newton 
replied,  "No,  sir;  but  he  shall  have  formedon,  and  shall 
recover  the  /taf/'\e).  Newton,  therefore,  though  wrong  in 
supposing  that  a  formedon  was  necessary,  thought  equally 
with  Lord  Coke,  that  a  moieti/  of  the  land  was  the  share 
to  be  recovered.  This  appears  to  be  the  Newton  whom 
Littleton  calls  (_/)  "  my  master.  Sir  Eichard  Newton,  late 
Chief  Justice  of  the  Common  Pleas." 

There  is  another  section  in  Littleton,  which,  though  not 
conclusive,  yet  strongly  tends  in  the  same  direction ;  namely, 
section  255,  where  it  is  said,  that,  if  the  tenements  whereof 
two  parceners  make  partition  "  be  to  them  in  fee  tail,  and 
the  part  of  the  one  is  better  in  yearly  value  than  the  part 
of  the  other,  albeit  they  be  concluded  during  theii-  lives  to 
defeat  the  partition,  yet,  if  the  parcener  who  hath  the  lesser 
part  in  value  hath  issue  and  die,  the  issue  may  disagree  to 
the  partition,  and  enter  and  occupy  in  common  the  other 
part  which  was  allotted  to  her  aunt,  and  so  the  other  may 
enter  and  occupy  in  cojnmon  the  other  part  allotted  to  her 
sister,  &c.,  as  if  no  partition  had  been  made."  Had  the 
law  been  that,  on  the  decease  of  one  sister,  her  issue  were 
entitled  only  to  an  undivided  fourth  jiart,  it  seems  strange 
that  Littleton  should  not  have  stated  that  they  might  enter 

((f)  Co.  Litt.  173  a.  (/)  Sect.  729. 

{e)  YearBook,  20Hen.VI.14a. 
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into  a  foui'th  only,  and  that  the  other  sister  might  occupy 
the  remaining  three-fourths. 

In  addition  to  these  authorities,  there  is  a  modern  case, 
■which,  when  attentively  considered,  is  an  authority  on  the 
same  side ;  namely.  Doe  d.  Gregory  and  Geere  v.  Whi- 
chelo  [g).  This  case,  so  far  as  it  relates  to  the  point  in 
question,  was  as  follows  : — Richard  Lemmon  was  tenant  in 
tail  of  certain  premises,  and  died,  leaving  issue  by  his  first 
wife  one  son,  Eichard,  and  a  daughter,  Martha  ;  and  by  his 
second  wife  three  daughters,  Anne,  Elizabeth,  and  Grace. 
Richard  Lemmon,  the  son,  as  heir  of  the  body  of  his  father, 
was  clearly  tenant  in  tail  of  the  whole  premises  during  his 
life.  He  died,  however,  without  issue,  leaving  his  sister 
Martha  of  the  whole  l)lood,  and  his  three  sisters  of  the  half 
blood,  him  surviving.  Martha  then  intermarried  with  John 
"NVhichelo,  and  afterwards  died,  leaving  John  Whichelo,  the 
defendant,  her  eldest  son  and  heir  of  her  body.  John 
Whichelo,  the  defendant,  then  entered  into  the  whole  of 
the  premises,  under  the  impression  that  as  he  was  heir  to 
Richard  Lemmou,  the  son,  he  was  entitled  to  the  whole.  In 
this,  however,  he  was  clearly  mistaken ;  for  the  descent  of 
an  estate  tail  is,  as  we  have  said,  traced  from  the  purchaser, 
or  first  douce  in  tail,  per  forma m  doni.  The  heirs  of  the 
purchaser,  Richard  Lemmon,  the  father,  were  clearly  his 
four  daughters,  or  their  issue  ;  for  the  daughters  by  the 
second  wife,  though  of  the  half  blood  to  their  brother  by  the 
former  wife,  were,  equally  with  their  half  sister  Martha,  of 
the  whole  blood  to  their  common  father.  The  only  question 
then  is,  in  Avhat  shares  the  daughters  or  their  issue  became 
entitled.  At  the  time  of  tlie  ejectment  all  the  daughters 
were  dead.  Elizabeth  was  dead,  without  issue  ;  whereupon 
her  one  equal  fourtli  part  devolved,  without  dispute,  on  her 
three  sisters,  Martha,  Anne,  and  Grrace  :  each  of  these,  there- 
fore, became  entitled  to  one  equal  third  part.  ]\Iartha,  as 
we  have  seen,  died,  leaving  John  AVhiclielo,  the  defendant, 
her  eldest  son  and  heir  of  her  body.  Anno  died,  leaving 
James  Gregory,  one  of  the  lessors  of  th  e  plaintiff,  lier  gi-and- 

(//)  8T,  R.  211. 
qq2 
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SOU  and  heir  of  lior  body;  and  Grat'o  died,  leaving  Diones 
Geere,  the  other  lessor  of  the  plaintiff,  her  only  son  and 
heir  of  her  body.  Under  these  circumstances,  an  action  of 
ejectment  was  brought  b}'  James  Gregory  and  Diones  Geere ; 
and  on  a  case  reserved  for  the  opinion  of  the  Court,  a  ver- 
dict was  directed  to  bo  entered  for  the  plaintiff  for  two- 
thirds.  Neither  tlie  counsel  engaged  in  the  cause,  nor  tlie 
Court,  seem  for  a  moment  to  have  imagined  that  James 
Gregory  and  Diones  Geere  could  have  been  entitled  to  any 
other  shares.  It  is  evident,  therefore,  that  the  Court  sup- 
posed that,  on  the  decease  of  ^lartha,  tlie  heir  of  the  body 
of  the  purchaser,  (is  in  her  sharp,  was  her  son,  John 
Whichelo,  the  defendant ;  that  on  the  decease  of  Anne,  tlie 
heir  of  the  body  of  the  purchaser,  as  to  har  share,  was 
James  Greg(n-y,  her  grandscm ;  and  that,  on  the  decease 
of  Grace,  the  heir  of  the  l)ody  of  the  purchaser,  as  to  her 
share,  was  her  son,  Diones  Geere.  On  no  other  suppo- 
sition can  the  judgment  be  accounted  for,  whicli  awarded 
one-third  of  the  whole  to  the  defendant,  John  Whichelo, 
one  other  third  to  James  Gregory,  and  the  remaining  third 
to  Diones  Geere.  For  let  us  suppose  that,  on  the  decease 
of  each  coparcener,  her  one-third  was  divided  equally 
amongst  the  then  existing  heirs  of  the  body  of  the  pur- 
chaser ;  and  the  result  will  be,  that  the  parties,  instead  of 
each  being  entitled  to  one-third,  would  have  been  entitled 
in  fractional  shares  of  a  most  comj)licated  kind ;  unless  we 
presume,  which  is  next  to  impossible,  that  all  the  three 
daughters  died  at  one  and  the  same  moment.  It  is  not 
stated,  in  the  report  of  the  case,  in  what  order  the  decease 
of  the  daughters  took  place  ;  but  according  to  the  principle 
suggested,  it  will  appear,  on  working  out  the  fractions,  that 
the  heir  of  the  one  who  died  fii-st  would  have  been  entitled 
to  the  largest  share,  and  the  heir  of  the  one  who  died  last 
would  have  been  entitled  to  the  smallest.  Thus,  let  us  sup- 
pose that  Martha  died  first,  then  Anne,  and  then  Grace. 
On  the  decease  of  Martha,  according  to  the  principle  sug- 
gested, her  son,  John  AVliichelo,  would  have  taken  only  one- 
third  of  her  share,  or  one-ninth  of  the  whole,  and  Anne  and. 
Grace,  the  surviving  sisters,  woidd  each  also  have  taken 
r.no-tliird  of  flic  sharo  of  Martlia,  m  addition  to  their  own 
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one-third  of  the  whule.  The  shares  would  then  have  stood 
thus  :  John  Whichelo  i-,  Anne  ^  +  i,  Grace  i  +  i.  Anne 
now  dies.  Her  share,  according  to  the  same  principle, 
would  be  equally  divisible  amongst  her  own  issue,  James 
Gregory,  and  the  heirs  of  the  body  of  the  purchaser,  namely, 
John  "Whichelo  and  Grace.  The  shares  would  then  stand 
thus :  John  Whichelo  J-  +  ^  (^  +  i)  ;  namely,  his  own 
share  and  one-third  of  Anue's  share  =  o^-  :  James  Gregory, 
i  (i  +  i)  =  A  :  Grace,  i  +  ^  +  i  ( ^  +  i) ;  namely,  her 
own  share  and  one-third  of  Anne's  share,  =:  If.  Lastly, 
Grace  dies,  and  her  share,  according  to  the  same  principle, 
would  be  equalh'  divisible  between  her  own  issue,  Diones 
Geere,  and  John  Whichelo  and  James  Gregory,  the  other 
co-heirs  of  the  body  of  the  purchaser.  The  shares  would 
then  have  stood  thus:  John  AVhichelo,  oV  +  (^  X  •if); 
namely,  his  own  share  and  one-third  of  Grace's  share,  =  ft 
of  the  entirety  of  the  land :  James  Gregory,  -_.-r  +  (J  X  if) ', 
namely,  his  own  share  and  one-third  of  Grace's  share,  =  |  f  : 
Diones  Geere,  ^  X  If  =  If-  On  the  principlcy  therefore, 
of  the  descent  of  the  share  of  each  coparcener  amongst  the 
co-heirs  of  the  body  of  the  purchaser  for  the  time  being, 
the  heir  of  the  body  of  the  one  who  died  first  would  have 
been  entitled  to  thirty-seven  eighty-first  parts  of  the  whole 
premises  ;  the  heir  of  the  body  of  the  one  who  died  next 
wovdd  have  been  entitled  to  twenty-eight  eighty-first  parts ; 
and  the  heir  of  the  body  of  the  one  who  died  last  woidd 
have  been  entitled  only  to  sixteen  eighty-first  parts.  By 
the  judgment  of  the  Court,  however,  the  lessors  of  the 
pluintitt'  were  entitl(>d  cacli  to  one  equal  third  part ;  thus 
showing  that,  although  the  descent  of  an  estate  tail  under 
the  old  law  was  always  traced  from  the  purchaser  (other- 
wise John  Whichelo  would  have  been  entitled  to  the 
whole},  yet  this  rule  was  qualified  b}'  another  of  equal 
force,  namely,  tliat  all  tlie  lineal  descendants  of  an}'  person 
deceased  should  represent  their  ancestors ;  that  is,  should 
stand  in  the  same  place,  and  take  the  same  share,  as  the 
ancestor  wonM  liavc  done  if  living. 

2.   Let  us  now  inquire  into  flic  comx'  ol'  descent  of  an 
estate  in  fee  simple,  according  1<>  the  old  law,  in  case  tlif 


5f)8  \i'n;M)i>:. 

purchaser  should  liave  dit'tl,  leaving  two  daug-hters,  Susan- 
nah and  Catherine,  neither  of  whom  should  liave  obtained 
any  actual  seisin  of  the  lands,  and  that  one  of  them  (say 
Catherine)  should  afterwards  have  died,  leaving-  issue  one 
son.     In   this  case,  it  is  admitted   on  all   sides,   that  the 
share  of  Catherine  would  have  descended  to  the  heir  of 
the  purchaser,  and  not  to  her  own  heir,  in  the  character 
of  heir  to  her ;  for  the  maxim  was  seisina  facit  stipitem. 
Had  either  of  the  daughters  obtained  actual  seisin,  her 
seisin  would  have  been  in  law  the  actual  seisin  of  the  sister 
also  ;  and  on  the  decease  of  either  of  them  her  share  would 
have  descended,  not  to  the  heir  of  her  father,  but  to  her 
own  heir,  the  seisin  acc^uired  ha^ang  made  her  the  stock  of 
descent.     In  such  a  case,  therefore,  the  title  of  the  son  of 
Catherine  to  the  whole  of  his  mother's  moiety  would  have 
been  indispiitable  ;  for,  while   he  was  living  no  one  else 
could  possibly  have  been  her  heir.     The  supposition,  how- 
ever, on  which  we  are  now  to  proceed  is,  that  neither  of  the 
daughters  ever  obtained  any  actual  seisin  ;  and  the  cj^uestion 
to  be  solved  is,  to  whom,  on  the  death  of  Catherine,  did  her 
share  descend  ;  whether  equally  between  her  sister  and  her 
son,  as  being  together  heir  "to  the  purchaser,  or  whether 
solely  to  the  son,  as  being  heir  to  the  purchaser  quoad  his 
mother's  share.     In  the  late  Mr.  Sweet's  valuable  edition 
of  Messrs.  Jarman  and  Bythewood's  Conveyancing  (A),  it  is 
stated  to  be  "  apprehended  that  the  share  of  the  deceased 
sister  would  have  descended  in  the  same  manner  as  by  the 
recent  statute  it  will  now  descend  in  every  instance,"  which 
manner  of  descent  is  explained  to  be  one-half  of  the  share, 
or  a  qiiarter  of  the  whole  only,  to  the  son,  and  the  remain- 
ing half  of  the  share  to  the  surviving  sister,  thus  giving  her 
three-quarters  of  the  whole.     This  doctrine,  however,  the 
writer  submits,  is  erroneoiis ;  and  in  proof  of  such  error  it 
might  be  sufficient  simply  to  call  to  mind  the  fact  that  the 
law  of  England  had  but  one  rule  for  the  discovery  of  the 
heir.     The  heirs  of  a  purchaser  were,  first  the  heirs  of  his 


(A)  Vol.  i.  p.  139.  This  point  o-pmiou  m  Taterson  y.  3IiUs,Y.-C. 
has,  however,  since  been  decided  K.  Bruce,  lo  Jur.  1  ;  S.  C,  19 
in  accordance  with  the  author's       L.  J.,  N.  S.,  Ch.  310. 
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bod}-,  and  tlien  liis  collateral  heirs ;  and  an  estate  tall  was 
merely  an  estate  restricted  in  its  descent  to  lineal  heirs.  If, 
therefore,  the  heir  of  a  person  had  been  discovered  for  the 
purjiose  of  tlie  descent  of  an  estate  tail,  it  is  obvious  that  the 
same  individual  would  also  be  heir  of  the  same  person  for 
the  purpose  of  the  descent  of  an  estate  in  fee  simple.  No 
distinction  between  the  two  is  ever  mentioned  by  Lord 
Coke,  or  an}'  of  the  old  authorities.  Xow,  we  have  seen 
that  the  heir  of  the  purchaser,  under  the  circumstances 
above  mentioned,  for  the  purpose  of  inheriting  an  estate 
tail,  was  the  son  of  the  deceased  daughter  solely,  quoad  the 
share  ichich  such  daughter  had  held;  and  it  would  accord- 
ingly appear  that  the  heir  of  the  purchaser,  to  inherit  an 
estate  in  fee  simple,  was  also  the  son  of  the  deceased 
daughter  quoad  her  share.  That  this  was  in  fact  the  case 
appears  incidentally  from  a  passage  in  the  Year  Book  (/), 
where  it  is  stated,  that  "  If  there  be  two  coparceners  of  a 
reversion,  and  tlxeir  tenant  for  term  of  life  commits  waste, 
and  then  one  of  the  parceners  has  issue  and  dies,  and  the 
tenant  for  term  of  life  commits  another  waste,  and  the  aunt 
and  niece  bring  a  writ  of  waste  jointly,  for  they  cannot  sever, 
and  the  writ  of  waste  is  general,  still  their  recovery  shall 
be  special;  for  the  aunt  shall  recover  treble  damages  for  the 
waste  done,  as  well  in  the  life  of  her  j)arcener  as  after- 
wards, and  the  niece  shall  only  recover  damages  for  the 
waste  done  after  the  death  of  her  mother,  and  the  place 
wasted  they  shall  recover  jointly.  And  the  same  law  is, 
if  a  man  has  issue  two  daughters  and  dies  seised  of  certain 
land,  and  a  stranger  abates,  and  afterwards  one  of  the 
daughters  has  issue  two  daughters  and  dies,  and  the  aunt 
and  the  two  daughters  bring  assize  of  mort  d'ancestor ; 
here,  if  the  aunt  recover  the  moiety  of  the  land  and  da- 
mages from  the  death  of  the  ancestor,  and  the  nieces 
recover  each  one  of  them  the  moielij  of  the  moiety  of  the 
land,  and  damages  from  the  death  of  their  mother,  still 
the  writ  is  general."  Hero  we  have  all  the  circumstances 
reiiuircd;  the  faflu-r  dies  seised,  leaving  two  daughters, 
neither  of  whom  obtains  any  actual  seisin  of  the  laud  ;  for 

(/)  .35  7r.„.  vr.  •_':{. 
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a  stranger  abates, — that  is,  gets  possession  before  them. 
One  of  tlie  daughters  then  dies,  without  having  had  pos- 
session, and  her  share  devolves  entii-ely  on  her  issue,  not 
as  heirs  to  lier,  for  slie  never  vras  seised,  but  as  heirs  to 
her  father  (pioad  lier  share.  The  surviving  sister  is  en- 
titled only  to  her  original  moiety,  and  the  two  daughters 
of  her  deceased  sister  take  tlieir  mother's  moiety  ec^ually 
between  them. 

There  is  another  incidental  reference  to  the  same  subject 
in  Lord  Coke's  Commentary  upon  Littleton  {k):  "If  a  man 
hath  issue  two  daugliters,  and  is  disseised,  and  the  daugh- 
ters have  issue  and  die,  the  issues  shall  join  in  a  pnucipe, 
because  one  right  descends  from  the  ancestor,  and  //  maheth 
no  difference  whether  the  common  ancestor,  being  out  of 
possession,  died  before  the  dauyhters  or  after,  for  that,  in 
both  cases,  they  must  make  themselves  heirs  to  the  grand- 
father which  was  last  seised,  and  when  the  issues  have 
recovered,  they  are  coparceners,  and  one  praecipe  shall  lie 
against  them."  "  It  maketli  no  difference,"  says  Lord  Coke, 
"whether  the  common  ancestor,  being  out  of  possession, 
died  before  the  daughters  or  after."  Lord  Coke  is  cer- 
tainly not  here  speaking  of  the  shares  which  the  issue  would 
take  ;  but  had  any  difference  in  the  quantity  of  their  shares 
been  made  by  the  circumstance  of  the  daughters  surviving 
their  father,  it  seems  strange  that  so  accurate  a  writer  as 
Lord  Coke  should  not  "  herein  "  have  "  noted  a  diversity." 
The  descent  is  traced  to  the  issue  of  the  daughters  not  from 
the  daughters,  but  fi'om  their  father,  the  common  grand- 
father of  the  issue.  On  the  decease  of  one  daughter  there- 
fore, on  the  theory  against  which  we  are  contending,  the 
right  to  her  share  should  have  devolved,  one-half  on  her 
own  issue  and  the  other  half  on  her  surviving  sister  ;  and, 
on  the  decease  of  such  surviving  sister,  her  three-quarters 
should,  by  the  same  rule,  have  been  divided,  one-half  to  her 
own  issue,  and  the  other  half  to  the  issue  of  her  deceased 
sister ;  whereas  it  is  admitted,  that  had  the  daughters  both 
died  in  their  father's  lifetime,  their  issue  would  have  inhe- 

{k)  Co.  Litt.  1G4  ii. 
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Titocl  in  equal  shares.  Lord  Coke,  however,  remarks  uo 
difference  whether  the  father  died  before  or  after  his 
daughters.  Surely,  then,  he  never  could  have  imagined 
that  so  great  an  equality  in  the  shares  could  have  been 
produced  by  so  mere  an  accident.  It  should  bo  remem- 
bered that  the  rule  of  representation  for  which  we  are  con- 
tending is  the  rule  suggested  by  natural  justice,  and  might 
Avell  have  been  passed  over  without  express  notice;  but  had 
the  opposite  rule  prevailed,  the  inequality  and  injustice  of 
its  operation  could  scarcely  have  failed  to  elicit  some  remark. 
This  circumstance  may,  perhaps,  tend  to  explain  the  fact 
that  the  writer  has  been  unable,  after  a  lengthened  search, 
to  find  any  authority  expressly  directed  to  the  point ;  and 
^•et,  when  we  consider  that  in  ancient  times,  the  title  by 
descent  was  the  most  usual  one  (testamentary  alienation  not 
having  been  permitted),  we  cannot  doubt  biit  that  the  point 
in  question  must  very  frequently  have  occui'red.  In  wliat 
manner,  then,  can  we  account  for  the  silence  of  our  ancient 
writers  on  this  subject,  but  on  the  supposition,  which  is 
confii'med  by  every  incidental  notice,  that,  in  tracing  de- 
scent from  a  purchaser,  the  issue  of  a  deceased  daughter 
took  the  entire  share  of  their  parent,  whether  such  daughter 
should  have  died  in  the  lifetime  of  the  purchaser  or  after 
his  decease '? 

Having  now  ascertained  the  course  of  descent  among 
coparceners  under  the  old  law,  whenever  descent  was 
traced  from  a  purchaser,  wo  are  in  a  better  situaticm  to 
place  a  construction  on  that  clause  of  the  Act  to  amend  the 
law  of  inheritance  wliich  enacts,  "  that  in  every  case  descent 
shall  be  traced  from  the  purchaser "  (/).  What  was  the 
nature  of  the  alteration  which  this  Act  was  intended  to 
effect  ?  AVas  it  intended  to  introduce  a  course  of  descent 
aniong.st  coparceners  hitherto  unknown  to  tlu^  law,  and 
tending  to  the  most  intricate  and  absurd  subdivision  of  their 
shares  ?  or  did  the  Act  intend  merely  to  say  that  a  dcs((>nt 
from  the  purchaser,  which  liad  hitherto  occurred  oidy  in  tlio 
case  of  an  estate  tail,  and  in  the  cas(f  wlicrfi  the  licir  to  a  fee 

(/)  Stat.  :i  ^  1  Will.  IV.  c.  l()(i,  H.  ■!. 
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simple  died  without  obtaining  actual  seisin,  sliould  now 
apply  to  every  ease  ?  In  otlu-r  words,  has  the  Act  aholished 
the  rule  that,  in  tracing  the  descent  frona  the  purchaser,  the 
issue  of  deceased  licirs  shall  stand  quoad  their  entire  shares 
in  the  place  of  their  i)arents  ?  We  have  seen  tliat  i)re- 
viously  to  the  Act,  the  rule  that  descent  should  be  traced 
from  the  purchaser,  whenever  it  applied,  was  guided  and 
governed  by  another  rule,  that  the  issue  of  every  deceased 
jiersou  should,  quoad  the  eiitire  share  of  such  person,  stand 
in  his  or  her  place.  AVhy,  then,  should  not  the  same  rule 
of  representation  govern  descent,  now  that  the  rule  tracing 
descent  from  the  purchaser  has  become  applicable  to  every 
ease?  Had  an}^  uKKlification  been  intended  to  be  made  of 
so  imiiortant  a  rule  for  tracing  descent  from  a  purchaser,  as 
the  rule  that  the  issue,  and  tlie  issue  alone,  represent  their 
ancestor,  surely  the  Act  would  not  have  been  silent  on  the 
subject.  A  rule  of  law  clearly  continues  in  force  until  it  be 
repealed.  No  repeal  has  taken  place  of  the  rule  that,  in 
tracing  descent  from  a  purchaser,  the  issue  shall  always 
stand  in  the  place  of  their  ancestor.  It  is  submitted,  there- 
fore, that  this  rule  is  now  in  full  operation  ;  and  that, 
although  in  every  case  descent  is  now  traced  from  the  pur- 
chaser, yet  the  tracing  of  such  descent  is  still  governed  by 
the  rules  to  which  the  tracing  of  descent  from  purchasers 
was  in  former  times  invariably  subject.  If  this  be  so,  it  is 
clear,  then,  that,  under  the  circumstances  stated  at  the  com- 
mencement of  this  paper,  the  share  of  Catherine  will  descend 
entirely  to  her  own  issue,  as  heir  to  the  purchaser  quoad  her 
share,  and  will  not  be  divided  between  such  issue  and  the 
surviving  sister. 

It  is  said,  indeed,  that,  by  giving  to  the  issue  one-half  of 
the  share  which  belonged  to  their  mother,  the  rule  is  satis- 
fied wliich  requires  that  the  issue  of  a  person  deceased  shall, 
in  all  cases,  represent  their  ancestor  ;  for  it  is  argued  that 
the  issue  still  take  one-fourth  by  representation,  notwith- 
standing that  the  other  fourth  goes  to  the  surviving  sister, 
who  constitutes,  together  with  such  issue,  one  heir  to  their 
common  ancestor.  This,  however,  is  a  fallacy ;  the  rule  is, 
"that  the  lineal  descendants  in  infinitum  of  any  person 
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deceased  shall  represent  their  ancestor,  that  is,  shall  stand 
in  the  same  place  as  the  person  himself  would  have  done 
had  he  been  living  "  (m).  Now,  in  what  jilace  would  the 
deceased  daughter  have  stood  had  she  been  living  ?  "Would 
she  have  been  heir  to  one-fourth  only,  or  woidd  she  not 
rather  have  been  heir  to  the  entire  moiety  '?  Clearly  to  the 
entire  moiety,  for  had  she  been  living,  no  descent  of  her 
moiety  woidd  have  taken  place ;  if,  then,  her  issue  are  to 
stand  in  the  place  which  she  would  have  occupied  if  living, 
they  cannot  so  represent  her  unless  they  take  the  whole  of 
her  share. 

But  it  is  said,  agaiu,  that  the  surviving  daughter  may  have 
aliened  her  share  ;  and  how  can  the  descent  of  her  deceased 
sister's  share  be  said  to  be  traced  from  the  purchaser,  if  the 
survivor,  who  constitutes  apart  of  the  purchaser's  heir,  is  to 
take  nothing  y  The  descent  of  the  whole,  it  is  argued,  can- 
not be  considered  as  traced  over  again  on  the  decease  of 
any  daughter,  because  the  other  daughter's  moiety  ma}-,  by 
that  time,  have  got  into  the  hands  of  a  perfect  stranger. 
The  proper  reply  to  this  objection  seems  to  be,  that  the 
laws  of  descent  were  prior  in  date  to  the  liberty  of  aliena- 
tion. In  ancient  times,  when  the  rules  of  descent  were 
settled,  the  objection  could  scarcely  have  occurred.  Estates 
tail  were  kept  from  alienation  by  virtue  of  the  statute  De 
Donis  for  about  200  years  subsequent  to  its  passing.  Eights 
of  entrj-  and  action  were  also  inalienable  for  a  very  much 
longer  period.  Reversions  expectant  on  estates  of  freehold, 
in  the  descent  of  which  the  same  rule  of  tracing  from  the 
purchaser  occurred,  could  alone  have  afforded  an  instance 
of  alienation  by  the  heir  ;  and  the  sale  of  reversions  appears 
to  have  been  by  no  means  frequent  in  early  times.  In  addi- 
tion to  other  reasons,  the  attornment  then  required  from  the 
particular  tenant  on  every  alienaticm  of  a  reversion  operated 
as  a  check  on  such  transactions.  It  may,  therefore,  bo  safely 
asserted  as  a  general  pi(jposition,  tliaton  the  decease  of  any 
coparcener,  the  descent  of  whose  share  was  to  be  Iraced 
from  the  purchaser,  the  shares  of  the  other  coparceners 

h„)  2  niark.  Corn.  21G. 
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luul  not  Leen  aliened  ;  and  to  have  given  tliem  any  part  of 
their  deceased  sifter's  sliare,  to  the  prejudice  of  her  own 
issue,  would  have  heen  obviously  unfair,  and  contrary  to  the 
natural  meaning  of  the  rule,  that  "  every  daughter  hath 
a  several  stock  or  root  "  («).  If,  as  we  have  seen,  the  ride 
remained  the  same  with  regard  to  estates  tail,  notwithstand- 
ing the  introduction  of  the  right  of  alienation  (o),  surely  it 
ought  still  to  continue  unimpaired,  now  that  it  has  become 
applicable  to  estates  in  fee,  which  enjoy  a  still  more  perfect 
liberty.  Rules  of  law  which  have  their  foundation  in  natural 
justice,  should  ever  be  upheld,  notwithstanding  they  may 
have  become  applicable  to  cases  not  specifically  contemidated 
at  the  time  of  their  creation. 

(«)  Co.  Litt.  164  b. 

(o)  Boer.  Whkhclo,  8  T.  E.  "Jll  :  ante,  p.  .595. 


(   (m   ) 


APPENDIX   (C). 

Referred  to,  note  {(/)  to  p.  146. 


It  has  been  remarked  that  the  author  differs  from  the  view 
of  the  Court  of  Exchequer  Chamber  in  the  case  of  Lord 
Diinraven  v.  Llewellyn  (a),  without  stating  his  reason  {b). 
In  that  case  the  Court  held  that  there  was  no  general 
common  law  right  of  tenants  of  a  manor  to  common  on  the 
waste;  but  the  author  remarked  that,  in  his  humble  opinion, 
the  authorities  cited  by  the  Court  tend  to  the  opposite  con- 
clusion (c).     The  judgment  of  the  Court  is  as  follows  :  — 

"  The  question  in  this  case  is,  whether  my  brother  Piatt  The  judg- 
"  was  right  in  rejecting  evidence  of  reputation,  offered  on  ™'^^*- 
"  the  trial  before  him,  to  show  the  title  of  the  lord  of  the 
"  manor  of  Ogmore  to  certain  lands  within  the  ambit  of  the 
"  manor. 

"  The  evidence  was  that  there  were  very  many  lands  and 
'  tenements  held  of  the  manor,  the  tenants  whereof,  in 
'  respect  of  those  lands,  had  always  exercised  rights  of 
'  common  for  all  their  commonable  cattle  on  a  certain  waste 
'  adjoining  to  which  was  th('  locus  in  quo;  and  that  the 
'  deceased  persons,  being  sudi  tenants  and  exercising 
'  rights  aiite  litem  niota^n,  declared  that  tlie  locus  in  quo 
'  was  parcel  of  the  waste.  Another  description  of  evidence 
'  was,  that  certain  deceased  residents  in  the  manor  had 
'  made  similar  declarations.    Xo  evidence  was  given  of  the 

(«)   15  Q.  B.  791.  0  Eii.  241,  and  IVarrlclcy.  QueoCa 

[bi]  Six    Essays    on    Coniinoiw  Collci/i-,  L.  R.,  10  Ec^.   105,  123 ; 

Preservation,  Essay  :},  by  Mr.  F.  iiffimicd,  L.  R.,   G  Cli   Ap.  71G  ; 

O.  Crump,  p.  188.  lirtls  v,  ThompHoii,  L.   R.,  G  C'h. 

{(:)  Ante,  note  (v)  to  p.  14G.    The  Ap.  732  ;  Hully.  ih/roii,   1  Cli.  1). 

reader  is  now  referred  to  the  cuses  G67. 
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"  exercise  of  tlio  riglits  of  those  tenants  over  the  locus  in 
"  quo.  My  hrother  Piatt  rejected  the  evidence,  and,  we 
"  think,  rightly. 

"  In  the  course  of  the  argument  we  intimated  our  opinion 
"  that  the  want  of  evidence  of  acts  of  enjoyment  of  the 
"  rights  did  not  affect  the-admissibility  of  the  evidence,  but 
"  only  its  value  when  admitted.  We  also  stated  that  no  ob- 
"  jection  could  be  made  to  the  evidence  on  the  ground  that 
*'  it  proceeded  from  persons  who  had  not  competent  know- 
"  ledge  upon  the  subject,  or  from  persons  who  were  them- 
"  selves  interested  in  the  question.  The  main  inquiry  was 
"  whether  this  was  a  subject  of  a  sufficientlj'  public  luxture 
"  to  justify  the  reception  of  hearsay  evidence  relatiug  to  it. 

"  If  this  question  had  been  one  in  which  all  the  iuhabit- 
"  ants  of  the  manor,  or  all  the  tenants  of  it,  or  a  particular 
"  district  of  it,  had  been  interested,  reputation  from  any 
"  deceased  inhabitant  or  tenant,  or  even  deceased  residents 
"  in  the  manor,  would  have  been  admissible,  such  residents 
"  having  presumably  a  knowledge  of  such  local  customs; 
"  and  if  there  had  been  a  common  law  right  for  every  tenant 
"  of  the  manor  to  have  common  on  the  wastes  of  it,  reputa- 
"  tion  from  any  deceased  tenant  as  to  the  extent  of  those 
"  wastes,  and  therefore  as  to  any  particular  laud  being  waste 
"  of  the  manor,  would  have  been  admissible.  But  although 
"  there  are  some  books  which  state  that  common  appendant 
"is  of  common  right,  and  that  common  apj)endant  is  the 
"  common  law  right  of  every  free  tenant  in  the  lord's  wastes ; 
**  for  example,  note  (/)  to  Mellor  v.  Spatonan  (d) ;  Bennett 
"  V.  Reeve  \e);  Com.  Dig.  Common  (B),  it  is  not  to  be  un- 
"  derstood  that  every  tenant  of  a  manor  has  by  common  law 
"  such  a  right,  but  only  that  certain  tenants  have  such  a 
"  right,  not  by  prescription,  but  as  a  right  by  common  law, 
"  incident  to  the  grant. 

"  This  is  explained  in  Lord  Coke's  Commentaries  on  the 
"  Statute  of  Merton  (/),  2  Inst.  85.     He  says,  '  By  this 

{d)  1  Wms.  Saiind.  34C  d  (6tli  {e)  Willes,  227,  231. 

edit.}.  (/)  Stat.  20  Hen.  III.  c  4. 
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**  *  recital '  (of  that  statute)  '  a  point  of  the  arcient  common 
"  '  law  appeareth,  that  -when  a  lord  of  a  manor  (whereon 
*'  '  was  great  waste  grounds)  did  enfeoff  others  of  some 
"  '  parcels  of  arable  land,  the  feoffees  ad  manutenend''  ser- 
"  '  vitium  soc(B  should  have  common  in  the  said  wastes  of 
"  '  the  lord  for  two  causes.  1.  As  incident  to  the  feoff- 
"  *  ment,  for  the  feoffee  could  not  plough  and  manure  his 
''  '  ground  without  beasts,  and  they  could  not  be  sustained 
"  *  without  pasture,  and  by  consequence  the  tenant  should 
"  '  have  common  in  the  wastes  of  the  lord  for  his  beasts 
"  '  which  do  plough  and  manure  his  tenancy  as  appendant 
"  '  to  his  tenancy,  and  this  was  the  beginning  of  common 
*'  '  appendant.  The  second  reason  was,  for  maintenance 
"  '  and  advancement  of  agricultiu'e  and  tillage,  which  was 
"  '  much  favoured  in  law.*  The  same  law  is  laid  down  by 
"  Coke  and  Foster,  1  Eoll.  Abr.  396,  1.  45,  tit.  Common 
"  (C),  pi.  4. 

''  This  right,  therefore,  is  not  a  common  right  of  all 
"  tenants,  but  belongs  only  to  each  grantee,  before  the 
"  statute  of  Quia  Emptores,  of  arable  land  b}'  virtue  of 
"  his  individual  grant,  and  as  an  incident  thereto ;  and  it 
"  is  as  much  a  peculiar  right  of  the  grantee  as  one  derived 
*'  by  express  grant  or  by  prescription,  though  it  differs  in 
**  its  extent,  being  limited  to  such  cattle  as  are  kept  for 
"  ploughing  and  manuring  the  arable  land  granted,  and  as 
"  are  of  a  description  fit  for  that  purpose  ;  Avhcreas  the 
"  right  by  grant  or  prescription  has  no  such  limits,  and 
"  depends  on  the  will  of  the  grantor. 

'*  We  are  therefore  of  opinion  that  tliis  case  is  precisely 
"  in  the  same  situation  as  if  evidence  had  been  offered  that 
"  there  were  many  persons,  tenants  of  the  manor,  who  had 
*'  separate  prescriptive  riglits  over  tlie  lord's  wastes  ;  and 
"  reputation  ia  not  admissible  in  the  case  of  such  separate 
*'  rights,  each  being  private,  and  depending  on  each  sepa- 
"  rate  prescription,  unless  the  proposition  can  be  su])ported 
*'  that,  because  there  are  many  such  rights,  tlie  riglits  liavo 
*'  a  public  cliai-actfr.  iiiid  tin'  r-vidfiicc,  tli<i'<"l'or(',  Imcoincs 
**  admissible. 
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'■'  Vs'o  lliiiik  this  position  cannot  be  maintained.  It  is  im- 
"  possible  to  say  in  such  a  case  wliere  the  dividing  point  is. 
"  What  is  the  number  of  rights  which  is  to  cause  their  nature 
"  to  be  changed,  and  to  give  them  a  jiublic  character? 

"  But  it  is  said  that  there  are  cases  which  have  decided 
"  that  where  there  are  numerous  private  prescriptive 
"  rights  reputation  is  admissible ;  and  the  case  of  Weeks  v. 
'•  Sparke{g)  is  relied  upon  as  establishing  that  proposition. 
"  The  reasons  given  by  the  different  judges  in  that  case 
'  •  would  certainly  not  be  satisfactory  at  this  day ;  some  put- 
"  ting  it  on  the  ground  of  the  custom  of  the  circuits,  some 
"  upon  the  ground  that  where  there  was  proof  of  the  enjoy- 
"  ment  of  the  right,  reputation  was  admissible.  Both  these 
"  reasons  are  now  held  to  be  insufficient.  It  may  be  that 
"  the  evidence  admitted  was  that  of  reputation  from  de-- 
"  ceased  commoners,  which  would  be  admissible  on  the  same 
"  principle  that  the  statement  of  a  deceased  person  in  pos- 
"  session  of  land  abridging  or  limiting  his  interest  is  admis- 
"  sible  ;  but  that  reason  does  not  apply  to  the  present  case, 
"  because  the  statements  are  used  to  extend,  not  to  limit  the 
' '  rights.  It  was  also  said  that  the  case  of  Weeks  v.  Sparke  (y ) 
"  had  since  been  sanctioned  by  the  Coiu-t  of  Queen's  Bench 
"  in  that  of  Pritchard  v.  Powell  (A),  wh€'re  it  was  held  that 
"  reputation  was  admissible  to  prove  common  between  two 
"  wastes  pur  cause  dc  ricinac/e.  But  the  claim  in  that  case 
"  was  treated  as  a  matter  of  immemorial  custom  (see  p.  603) ; 
"  and  reputation  in  support  of  a  custom  is  admissible. 

"  "We  are  of  opinion,  therefore,  that  the  evidence  of  repu- 
"  tation  offered  in  this  case  was,  according  to  the  well 
"  established  rule  in  the  modern  cases,  inadmissible,  as  it 
"  is  in  reality  in  support  of  a  mere  private  prescription  ;  and 
"  the  number  of  these  private  rights  does  not  make  them 
"  to  be  of  a  public  nature. 

"  Therefore  the  judgment  must  be  affirmed." 

Judgment  alfirmed. 

{ff)   1  M.  i:  S.  679.  [h)   10  Q.  B.  .589. 
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The  substance  of  the  argument  of  the  Court  appears  to  "be  The  substance 
this  :  Common  appendant  is  not  a  riarht  of  all  tenants,  hut  "*  *^*^  ^^r^" 

mGnij  of  f  hft 

only  of  certai?i  of  the  tenants,  namely,  the  tenants  of  arable  Court, 
land  ;  and  being  the  individual  right  of  some,  and  not  the 
general  right  of  all,  it  is  not  of  so  public  a  nature  as  to  war- 
rant the  admission  of  evidence  of  reputation  concerning  it. 

The  authorities  cited  are  : — 

1.  Note  (Z)  to  Mellor  v.  Spateman  {i).     This  is  as  fol-  Serjeant 
lows  : — "  Common  appendant ;  being  the  common  law  right  Williams's 
"  of  every  free  tenant  of  a  manor  on  the  lord's  wastes  (Com. 

*'  Dig.  tit.  Common  (B)),  is  confined  to  such  and  so  many 
"  cattle  as  the  tenant  has  occasion  for,  to  plough  and  manure 
"  his  land,  in  proportion  to  the  quantity  thereof." 

2.  The  case  oi  Bennett  v.  Reeve  (^k).     It  is  there  said —  Bennett  y. 
"  The  reason  for  common  appendant  appears  to  be  this,  that  ■^''^'''^' 

"  as  the  tenant  would  necessarily  have  occasion  for  cattle, 
"  not  only  to  plough  but  likewise  to  maniu-e  his  own  land, 
"  he  must  have  some  place  to  keep  such  cattle  in  whilst  the 
"  com  is  growing  on  his  own  arable  land,  and  therefore  of 
"  common  right  (if  the  lord  had  any  waste)  he  might  put 
"  his  cattle  there  when  they  could  not  go  on  his  own  arable 
''  land.  This  is  a  simple  and  intelligible  reason  for  this 
"  custom,  and  is  said  to  be  the  reason  in  Co.  Litt.  122  o." 

3.  Comyns'  Digest,  tit.  Common  (B).     It  is  there  said —  Comyns' 
"  Common  appendant  is  of  common  right.  1  Eoll.  390, 1.  44.  ^'^S^^^- 
"  For  if  a  man  had  enfeoffed  others,  before  the  Statute  of 

"  Quia  Kmjjtores  Terra non,  of  lands  parcel  of  his  manor, 
"  the  feoffees  should  have  common  for  their  commonable 
"  cattle  within  the  wastes,  &c.  of  the  lord,  as  incident  to 
"  their  feoffment.  2  Inst.  8.5,  6,  per  2  J.  j  1  Eoll.  396, 1.  45  ; 
"  4  Co.  37." 

The  last  authority  is  Lord  Coke's  Commentary  on  the 
Statute  of  Mertoji,  wliich  is  set  out  at  length  in  the  judg- 
ment of  the  Court. 

(i)   1  Wms.  Sannd.  .'ilC  .1.  (Gtli  edit.).  '/•)  Willos,  227,  231. 

W.R.P.  H  K 
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Admitted  It  is  adniittetl  that  common  a})peiulant  cannot  belong  to 

exceptions.  ^^y  ]^J^|.  j^i-.^^ig  land.  It  cannot  belong  to  a  house,  as  such, 
exclusive  of  any  yard  or  place  for  cattle,  nor  can  it  belong 
to  ancient  meadow  ov  pasture,  nor  to  an  ancient  wood  (/), 
nor  to  tlic  bed  of  a  river,  nor,  it  is  presumed,  to  tlio  soil  of 
a  highway,  nor  to  mines  and  minerals,  of  all  wliich  there 
may  bo  tenants.  All  these  are  admitted  exceptions.  But 
the  admission  of  an  exception  is  not  necessarily  the  destruc- 
Thc  rule.  tion  of  a  rule.     And  it  is  submitted  that,  as  a  rule,  in  the 

times  of  the  Normans,  all  tenants  were  tenants  of  arable 
land,  that  the  meadow  and  pasture  lands  were  subservient  to 
the  arable,  that  T)y  land  was  primarily  meant  arable  land, 
that  the  exceptions  depend  simply  on  the  nature  of  their 
subject-matter,  and  that  the  rights  of  the  owners  of  arable 
land  in  a  manor  were  the  rights  of  the  whole  agricultural 
public  in  that  manor,  and,  as  such,  of  a  sufftciently  public 
natui'e  to  make  reputation  properly  admissible  in  questions 
concerning  them. 

A  tenant  in  former  times  required  a  house  to  live  in, 
arable  land  for  his  maintenance,  pasture  for  his  cattle,  acorns 
for  his  pigs,  and  wood  for  fuel  and  repairs.  Accordingly, 
in  the  argument  in  Hill  v.  Grange  {m),  it  is  said,  "  Everj-- 
' '  thing  is  placed  in  writs  b}'  the  rule  of  the  register  accord- 
"  ing  to  its  dignity ;  for  which  reason  a  messuage  is  placed 
"  before  land,  and  land  before  meadow,  and  meadow  before 
"  pastiu'e,  et  sic  de  similibus.  And  everything  is  ranked 
*'  and  distinguished  in  dignity  according  to  its  necessary  use 
"  in  life  ;  for  to  have  a  house  for  a  man  to  dwell  in,  and  to 
' '  defend  his  body  against  the  coldness  and  inclemency  of  the 
"  air,  is  more  necessary  than  to  have  land  to  plough  for 
*'  bread  ;  and  to  have  land  for  bread  is  again  more  neces- 
"  sary  than  to  have  meadow  for  hay  for  cattle ;  and  to  have 
"  meadow  for  hay,  which  will  serve  the  whole  year,  is  more 
"  necessary  than  pasture,  et  sic  de  similibus.''''  Here  it  is 
said  that  land  is  for  bread.  By  "  land  "  is  meant  "  arable 
land,"  according  to  the  av ell-understood  meaning  of  the 

(0  See  Earl  of  Seflrm  v.  C'ourf,  {»,)  Plowd.  164,  1G9. 

5  P.  &-  0.  ni7,  922. 
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■word   111   ancient   times.     And   tlie   land  was   for   bread.  The  land  -was 

Every  tenant  took  land  because  he  desired  to  live  upon  the  ^^^  bread. 

corn  it  grew.     Meadow,  pasture  or  wood,  without  arable 

land,  was  of  no  use,  and  therefore  not  taken  alone.     The 

meadow  and  pasture  were  required  to  support  the  horses, 

cattle  and  sheep,  by  means  of  which  the  land  was  tilled  and 

manured,  and  the  woods  in  those  days  were  chiefly  valuable 

as  affording  sustenance  for  the  pigs.     Porci  inanntilati,  or 

unrung  pigs,  are  the  objects  of  frequent  animadversion  in 

sundry'  old  court  rolls  («).     In  Domesday  Book  the  meadow  In  Domesday, 

land  is  frequently  measured  by  ploughs.     Thus  in  Ken-  ^^^  *^^ii 
^  >j  J    i.        rs  measiu'ecl  by 

sington  (Chenesit)  there  was  land  to  ten  ploughs,  meadow  ploughs. 
for  two  ploughs,  pasture  for  the  cattle  of  the  village,  and 
pannage  for  two  hundi-ed  hogs(o).     By  "meadow  for  two 
ploughs  "  was  meant  so  much  meadow  as  would  support  the  Meadows 
oxen   necessary-  for  two  ploughs  (^j).      So  in  the  ancient  b'^^o'^?^*^  to 
Saxon  grants  (</),  and  also  in  the  Norman  grants  made  prior 
to  the  statute  of  Quia  Emptoren  (r),  meadows  and  pastures 
are  mentioned  with  other  appurtenances  as  belonging  to  the 
land(5).     So  in  the  Ahhreviut'io  Placitorum  it  is  recorded 
that  in  Michaelmas  term,  2  John,  Walter  de  AVitifeld  re- 
covers his  seisin  of  twenty  acres  of  pasture  and  forty  acres 
of  wood  belonyiny  io  his  free  tenement  [t). 

The  land  was  measured  amongst  the  Saxons  by  hides  and  Hides  and 
yard  lands  {virgatce],  of  which  four  usually  went  to  a  hide.  ^"^^^  lands, 
Thus  the  Saxon  Chronicle,  in  speaking  of  Domesday,  says, 
— "So  very  narrowly,  indeed,  did  he  commission  them  to 
trace  it  out,  that  there  was  not  one  single  hide  nor  yard 
land,  nay,  moreover  (it  is  shameful  to  tell,  though  he 
thought  it  no  shame  to  do  it),  not  even  an  ox,  nor  a  cow, 
nor  a  swine  was  there  left,  that  was  not  set  down  in  his 

(w)  See  those  of  the  manor  of  (/•)  Stat.  18  Edw.  I.  c.  1. 

Wimbledon.  (v)  Mad.  Form.  Angl.  No.  288, 

(o)  Bawdwen'.s  Translation   of  p.  178  ;  No.  29G,  p.  181  ;  No.  298, 

Domesday,  Middlesex,  p.  2.5.  p.  182  ;  No.  :J38,  p.  2.57  ;  No.  3G0, 

{]))  Sir  II.  EUis's  Introduction  p.  274  ;  No.  .■5G2,  p.  27.5  ;  No.  304, 

to   Domesday,   vol.    1,    pp.    103,  p.  270 ;  No.  580,  p.  328. 
149,  n.  (4).  (0  Abbreviatio  riaoitorum,  p. 

[q)   Sharon    Turner's    Anglo-  27.   See  also  Hil.  1  .Juljn,  p.  37. 
Saxons,  vol.  2.  ]ip.  555,  oiO. 

K   It  '■! 
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plowlauds 
and  oxnran' 


Gain  and 

tillage 

synonymous. 


writ "  (m).  a  hiflo  land  was  supposed  to  he  as  much  arahle 
land  as  would  maiutain  a  family.  It  was  accordingly  called 
faiyiilia  hy  the  Venerahle  Bede  {x),  though  in  some  rai'e 
cases  the  term  "  hide  "  appears  to  have  been  applied  to 
pasture  and  wood  (y).  But  amongst  tlie  Normans  lands 
were  measured  hy  plowlands  {carucatce)  and  uxgangs 
{bovata),  terms  exclusively  applicable  to  arable  land,  a 
plowland  being  as  much  as  a  plough  could  till,  and  an  ox- 
gang  as  much  as  an  ox-team  could  till  (;:).  A  writ  for  an 
oxgang  of  marsh  was  held  ill,  "  because  an  oxgang  is  alwa^-s 
of  a  thing  which  lies  in  tillage  "  (r/).  Though,  as  Lord 
Coke  observes  (5),  "a  plowland  may  contain  a  messuage, 
wood,  meadow,  and  pasture,  because  that  by  them  the  plow- 
man and  the  cattle  belonging  to  the  plow  are  maintained." 
Gain  and  tillage  were  synonymous  terms,  galgner  signifying 
to  till  and  gainiire  tillage.     So  beasts  of  the  plough  and 


{i()  Sax.  Chro.  Anno  1085,  p. 
289,  Ingram's  edit.  The  learned 
translator  jjuts  "  yard  of  land," 
which  he  explains  to  be  the  fourth 
part  of  an  acre  ;  but  the  expres- 
sion is  5yri^«i  lanbep,  yard 
land,  which  comprised  several 
acres,  varying  in  different  places. 
Gibson  rightly  translates  the  pas- 
sage thus  :  "  tit  neunica  e.ssct  fii/da 
aiit  virgata  terrte.''''  Gibson's  Sax. 
Chron.,  p.  186. 

(.r)  Co.  Litt.  69  a:  Sir  H.  Ellis's 
Introduction  to  Domesdaj',  vol.  1 , 
p.  145. 

(//)  Sir  II.  Ellis's  Introduction 
to  Domesday,  vol.  1,  p.  118. 

{£)  Ibid.  vol.  1,  p.  156.  Lord 
Coke,  however,  says  that  an  ox- 
gang was  as  much  as  an  ox  could 
till. 

(a)  Fitz.  Abr.  tit.  Briefs,  241. 
The  learned  editor  of  Co.  Litt. 
erroneously  supposes  that  the  writ 
was  held  ill  on  accoimt  of  the  un- 
certainty of  the  term  oxgang ;  Co. 
Litt.  09  a,  n.  (;).     And  he  fiirtiior 


adds,  "  See  infi'a,  a  like  case  as  to 
the  uncertainty  of  virffata."  Tho 
case  referred  to  appears  to  be  that 
mentioned  by  Lord  Coke  in  Co. 
Litt.  69  a — "  A  fine  shall  not  be 
received  de  t(nd  virgatd  terra,  for 
the  uncertainty ;  vide  39  Hen.  VI. 
8."  But  on  reference  to  the  Year 
Book  it  will  be  found  that  all 
that  was  decided  was,  that  if  a 
grant  was  anciently  made  of  two 
virgates  of  land,  on  which  two 
messuages  have  since  been  built, 
and  part  of  which  has  since  been 
converted  into  meadow,  pasture 
and  wood,  the  deed  of  grant  must 
be  pleaded  in  its  terms,  and  the 
land  demandei  by  the  names 
appropriate  to  its  present  state 
of  messuage,  land,  meadow,  pas- 
ture and  wood,  the  change  being 
alleged.  And  in  Sheppard's 
Touchstone,  p.  12,  borata  and  rtr- 
(/atn  are  both  mentioned  amongst 
the  proper  terms  to  pa.s.s  land  by 
fine. 

[h)  Co.  Litt.  09  a. 
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cattle,  which  tilled  and  manured  the  land,  were  exempt  fi'om 
distress  if  any  other  could  be  found  (c).  And  the  ancient  Distress, 
law  with  respect  to  tithe  corresponded  with  this  state  of  Tithes. 
things.  As  a  rule,  every  kind  of  produce  was  titheable. 
But  no  tithe  was  payable  for  grass  used  for  the  agistment 
or  feeding  of  any  cattle  or  sheeji  employed  in  the  tillage  or 
manurauce  of  arable  land  within  the  parish ;  because  the 
parson  thereby  got  better  tithes  from  the  arable  land  {d). 
The  jiasture  land  was  thus  treated  by  law  as  subservient  to 
the  arable,  and  excused  from  tithe  on  the  ground  that  it 
tended  to  make  the  arable  land  more  profitable. 

The  statutes  of  Merton  (c)  and  Westminster  the  second  (_/')  The  Statutes 
treat  tenants  entitled  to  common  appendant  as  a  well-known  _    1  w   t 
class,  the  former  speaking  of  them  as  feoffees,  the  latter  minster  the 
as  tenants  or  the  lord's  men.     Both  statutes  relate  only  to  second, 
common  of  pasture,  that  being  a  right,  and  the  only  right, 
always  given  by  the  law ;  and  the  latter  statute  expressly 
excepts  common  of  pasture  claimed  by  any  one  in  any  other 
manner  than  of  common  right  he  ought  to  have,  "  alio  fnodo 
qudm  dc  jure  communi  liuhere  dchcret.''^     By  these  statutes 
the  lord  was  enabled  to  improve  his  Avastes,  provided  he  left 
sufficient  common  for  the  tenants. 

The  tenants  exercising  these  rights  of  common  wore  often  The  lord's 
called  generally  the  lord's  freemen.  Tluis  in  the  reign  '■^*^™^"- 
of  King  John,  Amauricus  Comes  Hehrulcarum  grants  to  a 
tenant  as  to  his  freeman,  for  his  service  and  h(jmage,  a  yard 
land,  witli  a  messuage  to  the  same  land  beh)nging,  and  with 
all  its  appurtenances,  to  hold  of  liiin  and  his  heirs  to  the 
tenant  and  his  heirs  at  a  certain  rent;  "and  I  will,"  the 
deed  proceeds,  "  that  he  shall  have  common  in  my  town  of 
M.  like  my  other  freemen  {sicut  alii  liberi  mei  homines)  in 
woods  and  waters  and  pastures  and  ways  and  paths  "  (y). 
So,  in  the  second  year  of  the  reign  of  King  John,  the  men 
of  I*ru))hvll,  in  Sussex,  complain  tliat  tlie  MbT)nt  of  Battle 

(c)  Com.  ]Jig.  tit.  DiHtresH  (C);  (./)  Stiit.  13  Kdw.  I.  c.  'IG.  And 

2  Inwt.  l.'J2.  Bee  Htat.  3  &  4  Edw.  VI.  c.  3,  s.  2. 

(rf)   1  Eagle  on  Tithon,  289,  200.  {,/)  Mad.  Fr)nn.  Aiigl.  No.  303, 

if)  Stat.  20  Hen.  III.  c.  4.  p.  ISi. 
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ami  the  ;iLl)ot  of  Robert sTiridge  liad  levied  a  fine  in  the 
King's  Court  of  a  certain  niavsh  whicli  hekinged  to  their 
free  tenement  in  Prunhull,  of  which  their  predecessors  were 
seised  as  of  riglit  in  the  time  of  Henry  the  king's  father  (A). 
So  the  men  of  Ormadcni,  to  tlie  number  of  fort\',  release  to 
the  abb(^ss  and  convent  of  Dora  their  rights  of  common  in 
certain  lauds  {i).  So,  in  the  reign  of  Iving  Henry  III., 
Richard  de  Stoches  grants  to  the  monks  of  Bruerne  certain 
lands  in  frankahnoigue,  and  also  grants  them  common  of 
pasture  7c//h  the  other  men  of  the  same  fee  (/■).  Tlie  men 
are  mentioned  generally,  not  as  certain  particular  tenants, 
but  the  whole  of  the  tenants  of  that  fee  or  feud. 


Land  means 
arable  land.' 


The  fact  that  when  "  land  "  is  spoken  of  in  legal  instru- 
ments arable  land  is  always  understood,  unless  the  contrary 
appears,  shows  the  importance  attached  to  arable  land,  and 
tends  to  prove  that  the  tenants  of  the  arable  lands  in  a 
manor  were  not  merely  certain  individual  tenants,  but  were 
in  ancient  times  all  the  tenants  as  a  class.  When  every 
tenant  held  and  lived  upon  arable  land,  nothing  coidd  be 
more  natural  than  that  by  the  word  "land,"  arable  land 
should  be  primarily  understood. 


Exceptions. 


Commonable 
beasts. 


The  exceptions  to  the  rule,  that  common  a2:»pendant  is  the 
common  law  right  of  every  free  tenant  of  a  manor,  depend 
simply  on  this,  that  the  special  nature  of  certain  subjects 
of  tenure  renders  common  appendant  inappropriate  to  their 
enjoyment.  Common  appendant  was  the  right  which  every 
free  tenant  of  arable  land  had,  by  the  common  law,  to  de- 
pasture upon  the  lord's  wastes  all  cattle  subservient  to  the 
tillage  and  manurance  of  such  land,  nam.ely,  horses,  kine 
and  sheep,  which  are  thence  called  commonable  beasts  ;  and 
the  number  of  beasts  to  be  put  upon  the  common  was  as 
many  as  were  levant  and  couchant  upon  the  land — Ihat  is, 
as  many  as  the  land  was  capable  of  maintaining  on  it  by  its 


(A)  Abbreviatio  Placitorum,  p. 
32. 

(i)  Mad.  Form.  Angl.  No.  153, 
p.  83. 


IJc)  Mad.  Form.  Angl.  No.  341, 
pp.  258,  259.  See  also  No.  361, 
pp.  27-1,  275. 
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produce  tlirough.  the  -winter.      Common  appendant  could  Xo  commou 

not  be  claimed  in  respect  of  a  house  without  any  curtilage  ^°''  ^  house. 

or  yard  ;  for  it  was  trulj'said,  "  beasts  cannot  be  rising  and 

lying  down  on  a  house,   unless  it  be  on  the  top  of    the 

house"  (/}.     But   a   curtilage  was  supposed  to  belong  to 

a  house  or  cottage  unless  the  contrary-  ajjpeared  {m).     So  No  commou 

common  aiipendant  could  not  be  claimed  in  respect  of  ancient        ancient 

^  ^  J-  _  meadow. 

meadow  or  pasture ;    for  the  meadow  and  pasture  itself 

helped  to  depastiu-e  the  beasts  which  tilled  and  manured  the 

arable  land  to  which  it  belonged ;  and  meadow  and  pasture 

did  not  require  beasts  to  till  it.    The  tenant  who  had  pasture 

laud  of  his  own  would  not  require  to  put  so  many  cattle  on 

the  lord's  wastes;  and  by  custom  common  appendant  might 

be  limited  to  a  certain  number  of  beasts  (n).     But  the  fact 

that  the  tenant  might  feed  his  beasts  elsewhere  did  not 

destroy  his  claim  to  common  appendant  (o) ;  and  even  if 

arable   land    was  converted  into  meadow  or  pasture,  the 

right  to  common  appendant  still  remained,  for  the   land 

might  be  plouglied  up  again  (p).    In  some  cases  the  meadow 

land  was  periodically  allotted  to  the  owners  of  the  arable 

laud  in  the  manor,  giving  rise  to  an  exceptional  estate  of 

inheritance  peculiar  to  meadow  land.     The  freehold  was  Lot  mead. 

not  in  the  lord,  but  in  the  tenants  (q) ;  and  a  feoffment  by 

the  tenant  of  the  allotment  for  the  time  being  allotted  to 

him  was  sufficient  to  pass  his  interest  in  the  whole  of  the 

mead  (/•).    Meadow  or  pasture  land  is  then,  from  its  nature, 

an  exception  to  the  ordinary  rule  which   gives   common 

appendant  of  common  right  to  every  freehold.     But  such 

exceptions  as  tliese  do  but  illustrate  and  confirm  the  rule, 

(/)  2  Brownlow,  101;  Sclio/cav.  'Mh,  37  b;    Currw  Luiitbtrt,  Law 

Ilargrcaves,  5  T.  Rep.  46;  licnson  Rep.,  1  Exch.  168. 
V.  Chester,  8  T.  Rep.  39G.  (7)  Wehhn  v.  Bridgcicaler,  Cro. 

(;m)   Com.    Dig.    tit.    Common  Eliz.  421  ;  Moor,  302;   Co.  Litt. 

(B).  4  a ;  Rol.  ALr.  tit.  Estate  (C) .    See 

(//)  1  Rol.  Abr.  tit.  Coniniou  (G;,  also  Arclia;olo<^ia,  vol.  33,  \>.  275 ; 

4  ;  Com.  Dig.  tit.  Common  (B).  vol.  35,  p.  470;   Case  ami  opuiiun 

(o)  Year  Book,    17  Eflw.   III.  nf  Sir  Orl<i)tdu  lirulijiuuii,  12  Jiir., 

31  b;    1   Rol.  Abr.  tit.  Common  N.  H.,  pt.  2,  p.  103  ;  imA  aca  I'utc 

(D),  8.  V.  Jlrotchlow,  1  Kcble,  «76, 

(jj)   Tijrrhifjhinii'x   c/sr,    4    Rep.  (/•)  Co.  Lilt.  4Mb. 
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that  of  coiuiuon  riglit  every  freeliolder  is  eutitled  to  com- 
mon appendant  in  tlio  lord's  wastes. 


Common  ap- 
pendant need 
not  be  pre- 
scribed for. 


The  autlioritios  aLovo  cited  from  Williams's  Saunders, 
Willcs's  Ecports,  and  Comyns'  Digest  (s),  are  strictly  in 
accordance  with  the  principles  above  stated.  And  Lord 
Coke's  Conmieutarv  on  the  Statute  of  Merton,  which  is  cited 
at  length  by  the  Court  in  the  judgment  in  Lord  Diuiraroi 
V.  Lleirclhjn  (/),  so  far  from  shaking  these  authorities, 
evidently  confirms  them.  The  Court,  however,  says,  that 
common  appendant  is  not  a  common  right  of  all  tenants, 
but  belongs  only  to  each  grantee,  before  the  statute  of  Quia 
emptores,  of  arable  land  by  virtue  of  his  individual  grant, 
and  as  an  incident  thereto,  and  is  as  much  a, peculiar  right 
of  the  grantee  as  one  derived  by  express  grant  or  by  pre- 
scription. But  the  principle  that  common  appendant  is  not 
a  peculiar  right,  but  the  ('(jnnuon  right  of  all  tenants,  is 
not  only  asserted  by  the  authorities  above  mentioned,  and 
consistent  with  the  language  of  the  legislature  and  (jf 
ancient  documents,  but  it  has  produced  doctrines  of  law 
which  are  undeniable,  and  which  turn  solely  on  the  dis- 
tinction that  this  kind  of  common  is  of  common  right,  whilst 
other  kinds  are  not.  These  doctrines  are  two.  First, 
because  common  appendant  is  of  common  right,  therefore 
a  man  need  not  prescribe  for  it  (ii).  Lord  Coke,  who  lays 
down  this  doctrine,  had  previously  said  that  appendants 
are  ever  by  prescription  (x).  Mr.  Hargrave,  in  his  note, 
reconciles  the  two  doctrines  thus  :  that  "  as  appendanc}' 
cannot  be  without  prescription,  the  former  always  implies 
the  latter  ;  and,  therefore,  if  one  pleads  common  appendant, 
it  is  unnecessar}'  to  add  the  usual  form  of  prescribing"  (y). 
In  other  words,  common  appendant  is  not  a  peculiar  right 
belonging  to  each  grantee,  but  a  common  right  belonging  to 
all,  and  so  well  known  to  the  law  as  such,  that  it  is  sufficient 
in  pleading  merely  to  mention  its  name,  without  entering 


(«■)  Ante,  p.  609. 
(0  Ante,  p.  600. 
{u)  Co.  Litt.  122a;  Year  Book, 
21   Hen.  VI.,    10  a:    Fitz.  Nat. 


Brcv.  179,  n.  {h). 

{x)  Co.  Litt.  121  b. 

[y)  Co.  Litt.  122  a,  n.  (2);  Jen- 
ki)i  V.  Vivian,  Popham,  201. 
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into  a  more  minute  description.  Had  it  been  a  peculiar 
right  belonging  to  each  grantee,  it  would  have  been  neces- 
sary to  set  it  out,  the  tenant  claiming  that  he,  and  all  those 
whose  estate  he  had,  from  time  immemorial  used  to  place  so 
many  beasts  of  such  a  kind  upon  such  a  common.  In  this 
respect  common  appendant  resembles  the  custom  of  gavel- 
kind and  borough  English,  which  are  known  to  the  law  and 
need  not  be  particularly  described,  whereas  anj'  other  cus- 
tomary mode  of  descent  requires  to  be  particularly  stated(;:). 
Secondly,  "If  a  man  purchase  part  of  the  land  wherein 
common  appendant  is  to  be  had,  the  common  shall  be  ap-  Common  ap- 
portioned, because  it  is  of  common  right;  but  not  so  of  a  com-  ^  acuor-^'^ 
mon  appurtenant,  or  of  any  other  common  of  what  nature  tioned. 
soever  "(ff).  Here  common  appendant  is  distinguished  from 
all  other  kinds  of  common,  on  the  simple  ground  of  its  being 
of  common  right  or  a  right  given  by  the  law.  Ti/rrin(/ham''s  Ti/rrimjhani's 
case  {b)  turned  on  this  distinction.  The  tenant  there  lost  '^"^'^' 
his  common  by  claiming  it  as  annexed  to  meadow  and  pas- 
ture :  whereby  was  understood  ancient  meadow  and  pasture, 
to  which,  as  we  have  seen  (c),  common  cannot  be  appendant. 
Common  may,  however,  by  a  grant  or  prescription,  bo 
appurtenant  to  meadow  and  pasture  ;  and  such  in  this  case 
it  was  held  to  be.  The  owner  of  part  of  the  land  over 
which  the  common  was  claimed,  purchased  the  premises  in 
respect  of  which  it  was  claimed,  and  then  demised  tliem  to 
the  plaintili',  who  put  in  two  cows  into  the  residue  of  the 
land  over  which  the  right  of  common  luid  existed.  The 
defendant,  who  was  the  farmer  of  the  owner  of  tliis  land, 
with  a  little  dog  drove  out  the  cows  ;  and  it  was  held  that 
he  was  justified  in  so  doing.  By  the  union  of  part  of  the 
land  wherein  the  conmion  was  to  be  had  with  the  premises 
in  respect  of  which  it  \\'as  to  be  had,  the  entire  right  of 
comnuui  was  destroyed,  because  it  was  merely  common 
appurtenant.  ''  Forasnmch  as  the  Court  resolved  that  the 
common  was  appurtenant  and  not  appendant,  and  so  ayainst 
common  right,  it  was  adjudged  tliat  by  tlie  said  purcluiso 
all  th<!  common  was  extinct  "(r/).     Common  appurtenant  is  Coiiimou 

(z)  Bac.  Abr.  tit.  CuBtomH  (H).  [c)  Anto,  p.  (ilo. 

{«)  Co.  Litt.  12211.  {(l)  4  Rep.  38 ii 

(//)  4  Ilcp.  30  1). 


618 


.VrPENDIX. 


appurtenant 
is  "  Ufjraiust ' 
comiuou 
ri-'ht. 


ap^ainst  comiuon  right  hocause  it  deponds  upon  a  special 
grunt,  either  expressed  or  implied  from  long  usage  ;  and  the 
law  accordingly  allows  it  to  fail  altogether  wlienover  it  can- 
not bo  exercised  in  its  integrity.  But  common  appendant, 
being  of  common  right,  a  right  common  to  every  free- 
liolder,  is  favoured  by  tlie  law,  and  allowed  to  bo  appor- 
tioned on  the  union  of  the  tenements  in  respect  of  which  it 
is  claimed  with  part  of  tlio  lands  over  which  the  right  is 
exercised.  Had  the  common  been  appendant  in  Tijrring- 
ham\s  case,  it  is  clear  that  tlu?  Court  would  have  held  the 
plaintiff  justified  in  putting  in  an  apportioned  number  of 
cattle  on  the  residue  of  the  lands  over  which  the  right  of 
common  originally  existed. 


Common 
fields. 


These  considerations  would  probably  be  of  themselves 
sufficient  to  show  that  the  proposition  laid  down  in  books  of 
authority,  that  common  appendant  is  the  common  law  right 
of  every  tenant  of  freehold  lands,  is  as  accurate  as  any 
general  proposition  can  be,  and  is  not  to  be  explained  away 
into  a  number  of  distinct  and  peculiar  grants,  made  only  to 
certain  tenants  individually.  The  Court  in  Lord  Dunraven 
V.  Llewellyn  assumes  as  a  fact  that  such  grants  were  actually 
made  in  the  case  before  it,  according  to  the  explanation 
given  by  Lord  Coke.  And  in  many  cases  it  may  be  taken 
as  historically  true  that  such  grants  were  made.  But  rights 
of  common  were  far  more  important  in  ancient  times  than 
they  are  at  present  (e),  and  in  many  places  in  England  they 
appear  to  have  existed  long  before  the  feudal  rules  of 
tenure  were  introduced  by  the  Normans.  Lot  meads,  in 
particular,  were  of  Saxon  or  German  rather  than  of  Norman 
origin.  And  there  is  reason  to  believe  that  the  rights  of 
common  over  common  field  lands,  about  which  the  Court 
of  Exchequer,  in  the  twenty-seventh  year  of  the  reign  of 
(iueen  Elizabeth,  confessed  themselves  "  at  first  altogether 
ignorant"  (/),  were  at  least  of  Saxon,  if  not  in  many  cases 


(<)  See  Mr.  Beale's  suggestive 
Essay  on  Commons  Preservation, 
Essays,  p.  109;  Abbreviatio  Pla- 
citorum,   Mioh.   4   John,  p.   3G ; 


Trin.  4  John,  p.  40 ;  Easter,  7  &  8 
John,  p.  51. 

(/)  '^'""  Miles   CorheCu  case,   7 
Eep.  5  b. 
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of  aucient  British  origin  (y).  Agriculturists  were  not  then 
very  enterprising.  An  "assart,"  or  reclamation  of  waste,  Assart. 
was  of  rare  occurrence  (A).  The  British  cultivators  wore 
often  left  by  the  Saxon  conquerors,  and  the  Saxons  by  the 
Normans  ;  and  each  retained  their  ancient  customs,  which 
by  degrees  grew  iip  into  rights  {i).  The  Norman  lawyers 
applied  as  best  they  coidd  the  feudal  rules  of  tenure  to  the 
state  of  things  they  found  actually  existing.  The  notions 
about  property  were  then  unripe  (A-).  So  long  as  a  man 
could  feed  his  horse  or  his  cow  on  the  waste,  put  his  hogs 
into  the  woods  to  grub  for  acorns,  and  cut  timber  for  fuel 
or  repairs,  it  was  not  of  the  slightest  consequence  to  him 
whether  the  property  in  the  wastes  and  woods  was  in  himself 
or  in  somebody  else.  In  Domesday,  as  we  have  seen,  woods 
ar%  usually  measured  only  by  the  number  of  jiigs  they  can 
feed.  Many  forests,  moors  and  marshes,  being  quite  unpro- 
fitable and  often  inaccessible,  do  not  appear  to  have  been 
taken  into  account.  When  it  became  necessary  that  they 
should  liave  some  legal  owner,  the  lord  of  the  manor  was 
the  only  person  in  whom  the  ownership  could  be  considered 
to  vest.  But  the  right  of  a  tenant  of  arable  land  to  put  his 
cattle  on  the  waste  probably  existed  in  many  cases  quite 
irrespective  of  any  actual  grant.  The  tenant  and  his  rights 
were  there  already,  and  the  feudal  law  adapted  itself  to  the 
existing  circumstances,  giving  to  the  lord  the  property  in 
the  waste,  and  to  the  tenant  the  right  of  taking  the  herbage 
by  the  mouths  of  his  cattle. 

The  folltjwing   passage  from  Maine's  Ancient  Law  (/)  Maine  on 
illustrates  the  sort  of  change   that  probably  took  place,  turo"*^^'*^"'" 
Speaking  of  the  rule  of  primogeniture  he  says: — "The 

{ff)  See  ArcliiuDlogia,   vol.   31,  Domesday,  vol.  I,  p.  102. 

p.  HI,  vol.  37,  p.  383.     See  also  (t)   1  Sharon  Turner's  Anglo- 

po.st,  as  to  the  Welsh  custom  of  Saxons,  321,  32.5  ;  2  ib.  512,  .')43; 

co-tillage.  ThcSaxon  term  "yard  Palgrave's  Rise  and  Progress  of 

land"  is,  according  to  the  autliur's  the  English  Commonwealth,  vol. 

experience,   generally  applied  to  1,  pp.  20,  27,  2S,  38,  77. 

lauds  in  common  fields.  (/i)  See  Palgravc,  vol.  1,  i)p.  71 

(/()  Essarts,  or  assarts,  are  men-  et  seq. 

tioned  but  rarely  in  Domesday.  (/)  P.  237,  1st  edit. 
Sir   H.    Ellis's    Introduction    to 
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"  ideas  aud  social  forms  wliicli  contributed  to  the  formatiou 
"  of  the  system  were  unquestionably  barbarian  and  archaic ; 
"  but  as  soon  as  courts  and  lawyers  were  called  into  inter- 
"  pret  and  define  it,  the  principles  of  interpretation  which 
"  they  applied  to  it  were  those  of  tlio  latest  Roman  juris- 
"  prudence,  and  were  therefore  excessively  refined  and 
"  matured.  In  a  patriarchally  governed  society,  the  eldest 
"  son  may  succeed  to  the  government  of  the  agnatic  group, 
"  and  to  the  absolute  disposal  of  its  property-.  ]}ut  he  is 
"  not  therefore  a  true  proprietor.  He  has  correlative  duties 
"  not  involved  in  the  conception  of  proprietorship,  but  quite 
'•  undetined  and  quite  incapable  of  definition.  The  later 
"  Roman  jurisprudence,  however,  like  our  own  law,  looked 
"  upon  uncontrolled  power  over  property  as  equivalent  to 
"  ownership,  and  did  not,  aud  in  fact  coidd  not,  take  notice 
"  of  liabilities  of  such  a  kind  that  the  very  conception 
"  of  them  belonged  to  a  period  anterior  to  regular  law. 
"  The  contact  of  the  refined  and  the  barbarous  notion  had 
"  inevitably  for  its  effect  the  conversion  of  the  eldest  son 
"  into  legal  proprietor  of  the  inheritance.  The  clerical  and 
"  secular  lawyers  so  defined  his  position  from  the  fi^rst ;  but 
' '  it  was  only  by  insensible  degrees  that  the  younger  brother, 
"  from  particij)ating  on  equal  terms  in  all  the  dangers  and 
"  enjoyments  of  his  kinsman,  sank  into  the  priest,  the  soldier 
''  of  fortune,  or  the  hanger-on  of  the  mansion.  The  legal 
"  revolution  was  identical  with  that  which  occurred  on  a 
"  smaller  scale  and  in  quite  recent  times  through  the  greater 
"  part  of  the  Highlands  of  Scotland.  When  called  in  to 
"  determine  the  legal  powers  of  the  chieftain  over  the 
"  domains  which  gave  sustenance  to  the  clan,  Scottish  juris- 
"  prudence  had  long  since  passed  the  point  at  which  it  could 
"  take  notice  of  the  vague  limitations  on  completeness  of 
"  dominion  imposed  by  the  claims  of  the  clansmen,  and  it 
"  was  inevitable  therefore  that  it  should  convert  the  patri- 
*'  mony  of  many  into  the  estate  of  one." 


Wales.  A  change  of  a  somewhat  similar  nature  appears  to  have 

taken  place  in  the  principality  of  Wales.  The  land  in 
dispute  in  the  case  of  Lord  Diniraren  v.  Lhii-ellyn  was 
situate  in  the  county  of  Glamorgan  in  "Wales.     "Wales,  as  is 
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Avell  known,  was  conquered  b}'  King  Edwavcl  the  First, 
who,  by  the  Statufion  IJ'allice,  12  Edw.  I.,  sometimes  called 
the  Statute  of  Ehuddlan,  subjected  a  great  part  of  it,  prin- 
cipally the  northern  portion,  to  English  law  (m).  Before 
this  time  lai-ge  tracts  of  land  had  doubtless  been  given  to 
Englishmen,  who  vanquished  the  natives  and  took  their 
lands.  But  the  rest  of  Wales  was  governed  by  its  own  laws 
and  customs,  of  which  copies  and  translations  were  published 
in  the  year  1841,  under  the  direction  of  the  Commissioners 
of  Public  Records.  In  one  of  these  it  is  thus  provided: — 
"  Three  things  that  are  not  to  be  done  without  the  permission 
"  of  the  lord  and  his  court :  building  on  a  waste,  ploughing 
"  on  a  waste,  and  clearing  wild  land  of  wood  on  a  waste ;  and 
"  there  shall  be  an  action  for  theft  against  such  as  shall  do 
"  so,  because  evert/  icilcl  and  waste  belonr/s  to  the  country  and 
"  Jiindred  in  common,  and  no  one  has  a  right  to  exclusive 
"possession  of  much  or  little  of  land  of  that  kind"  (n). 
Again,  it  is  said  that  "every  habitation  ought  to  have  a 
"  bye  road  to  the  common  waste  of  the  '  trev'  or  vill "  (o). 
So  an  oak,  a  birch  or  a  witch  elm  coidd  not  be  cut  without 
the  permission  of  the  country  and  lord  (p);  but  any  person 
might  take  fuel  from  a  decayed  or  hollow  tree  (q).  As  land 
was  inalienable,  and  descended  equall}-  amongst  all  the  sons, 
the  landowners  in  the  same  place  were  proljably  in  most 
cases  of  kin  to  one  another.  Hume  says  in  his  History  of 
England  (/•),  speaking  of  the  time  of  the  conquest  by  Edw.  I. 
— "  The  rude  and  simple  manners  of  the  natives,  as  well 
"  as  the  mountainous  situation  of  their  countr}^,  had  made 
"  them  entirely  neglect  tillage  and  trust  to  pasturage  alone 
"  for  their  subsistence."  This  statement,  however,  appears 
too  sweeping.     The  wars  in  wliich  they  were  then  engaged 

(w)  See   1   Bl.   Com.   93,    94  ;  (o)  Welsh  Laws,  bk.  9,  ch.  25, 

Hale's  Hist,  of   Common   Law,  No.  8,  p.  .525,  fol.  edit,  by  Record 

pp.  248  et  HCfi- ;  2  Rooves's  Hi.st.  CommiHsioncrs. 

Eng.  Law,  ch.  9,  p.  92.  (//)  Ibid.  bk.  1:5,  ch.  2,  No.  238. 

(w)  Cyvreithiau  Cymru,  Welsh  (>/)  Ibid.  bk.  10,  ch.  7,  No.  9; 

LawH,  bk.  13,  cli.  2,  No.  101,  p.  bk.  13,  ch.  2,  No.  102. 

G55,  fol.  edit,  by  Record  Conmiis-  (;-j  Vol.  2,  pp.  240,  241,   Svu. 

hioueis.  <'<lit.  1802. 
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were  more  probaltly  tlio  cause;  of  their  neglect  of  tillage. 
Many  of  their  ancient  laws  relate  to  agriculture  ;  their 
lands  appear  to  have  been  cultivated  by  a  system  of  co- 
tillage,  the  land  wlien  plouglied  b(ung  divided  into  twelve 
parts — the  first  for  the  i)l()ugliman,  another  to  the  irons  (s), 
another  to  tlie  driver,  anotlier  to  the  plougli,  and  tlie  rest  to 
the  owners  of  the  eight  oxen  that  formed  the  team  (/).  Co- 
tillage  of  waste  is  elsewhere  said  to-be  one  of  the  immu- 
nities of  an  innate  Cymro  or  Welshman  (m),  and  without 
co-tillage  it  is  gravely  said  no  country  can  support  itself 
in  peace  and  social  union  (.r).  No  trace  appears,  so  far  as 
the  author  lias  been  able  to  discover,  of  any  mere  right  of 
common  of  pasture,  according  to  the  notions  of  English 
law.  At  the  time  of  the  conquest,  Llewellyn,  the  native 
prince,  gi-anted  four  "cantrevs,"  or  four  hundi-ed  trevs  or 
vills,  to  the  king,  besides  other  lands ;  and  in  the  document 
by  which  this  grant  was  effected  the  king  grants  tliat  all 
holding  lands  in  the  four  cantrevs  and  other  lands  aforesaid 
which  our  lord  the  king  holds  in  his  own  hands  (except 
those  to  whom  the  king  shall  refuse  to  do  this  favour),  shall 
hold  tliem  as  freely  and  fully  as  before  the  war  they  were 
accustomed  to  hold,  and  shall  enjoy  the  same  liberties  and 
customs  which  before  they  were  accustomed  to  enjoy ;  so 
that  they,  who  held  of  the  prince,  for  the  future  shall  hold 
those  lands  of  the  king  and  his  heirs  by  the  accustomed 
ser\'ices(y).  This  grant  was  substantially  carried  out  by 
the  Statute  of  Wales  before  mentioned.  But  the  alteration 
made  by  the  introduction  of  writs  similar  to  those  then  used 
in  England  of  necessity  led  to  a  system  of  law  conformable 
to  those  writs.    Amongst  other  writs  specifically  introduced 

(a)  Compare  1  Ellis'. sIutroduL--  No.  83,  p.  G51,  fol.  edit. 
tion  to  Domesday,  p.  266,  -where  (.*)  Ibid.  bk.  13,  ch.  2,  No.  46, 

it   appears   that   certain   tenants  p.  638. 

were  bound  to  furnish  irons  for  [y)  Articuloruin  paciscumrege 

the  lord's  ploughs.  Anglia;   ratificatio   per  Lleweli- 

[t)  The  Yenedotian  Code,  bk.  3,  num  prhicipcm  Walliae,  a.d.  1277, 

ch.  24,  par.  3,  p.  153,  fol.  edit.  Rymer's  Fojdora,  vol.  2,  pp.  88 

by  Kecord  Commissioners.  — 90. 

(«)  Welsh  Laws,  bk.  13,  ch.  2, 
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by  the  statute,  was  the  writ  of  novel  disseisin  of  common  of  Writ  of  novel 

pasture.     This  writ,  as  o-iveu  by  the  statute,  is  in  the  fol-  tiisseism  of 
r.p  1-1T-.1  common  of 

lowing  form  :   "A.  complains  to  us  that  B.  and  C.  unjustly  pastiu-e. 

"  and  without  judgment  disseised  him  of  common  of  pas- 
"  ture,  which  belongs  to  his  free  tenement  in  such  a  vill, 
"  or  another  if  the  case  requires  it,  after  the  peace  pro- 
"  claimed  in  AVales  in  the  twelfth  year  of  our  reign  "  (;:). 
This  fomi  of  writ  is  similar  to  that  given  in  Fitzherbert's 
Xatitra  Brevium{a),  and  "lieth,"  as  he  saj'S,  "where  a  man 
"  hath  common  of  pastm-e  appendant  or  appurtenant  to  his 
'•'  manor,  or  house  or  land,  which  he  hath  for  term  of  life, 
"  or  in  fee  simple  or  in  fee  tail ;  if  he  be  distiu'bed  of  his 
"  common,  so  that  he  cannot  take  it  as  he  ought  to  do,  he 
"  shall  have  an  assize  of  novel  disseisin  thereof."  A  Welsh- 
man, therefore,  who  had  been  disturbed  in  his  enjoyment 
of  the  common  wastes,  would  have  had  no  remedy  but  to 
sue  out  this  writ. 

The  nature  of  the  remedy  ascertained  to  an  English  lawj-er  The  remedy 
the  nature  of  the  right.     The  common  now  belonged  to  the  ^^^certained 

.     .        .  the  right. 

tenement.  The  refined  distinctions  between  ajipendant  and 
appurtenant  are  not  noticed  in  the  writ,  and  were  probably 
the  work  of  a  later  age.  But  here  was  an  incorj)oreal  tene- 
ment only,  belonging  to  a  corporeal  one.  The  writ,  as  Fitz- 
herbert  remarks,  does  not  say  that  the  claimant  is  disseised 
of  his  freehohl,  as  was  done  in  the  case  of  land,  but  only 
of  his  common  of  pasture  helonying  to  his  freehold  {b). 
Here  was  an  end  of  any  claim  to  the  soil  of  the  waste.  All 
the  tenants  who  had  been  accustomed  to  put  their  cattle  on 
the  waste  had  their  rights  defined  more  accurately  than 
before,  but  narrowed  also  to  fit  the  definition.  This  appears 
to  have  been  the  actual  origin  of  common  appendant  in  most 
parts  of  the  principality  of  Wales ;  and  if  this  bo  so,  that 
right,  in  that  country  at  least,  has  liad  its  origin,  not  in  a 
number  <jf  actual  separate  grants  made  by  tlie  lurd  to  trr- 
tain  tenants,  but  in  the  adaptation  of  the  ancient  riglits 

(:)  P.  86G  of  fol.  edit,  hy  Record  {bj  Fitz.  Nat.  Brev.  vol.  'J,  p. 

Commishiouers.  179. 

(«;  Vol.  2,1..  17!.. 
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of  the  frooliolilors  as  a  class  to  tlao 
Enoflish  law. 


remedies  prescribed  by 


County  of 
IJlamorg'an 
not  prrauted 
liy  Lk'wcllpi. 


Conquered  b^- 
Robert  Fitz-' 
hanion. 


Subjected  to 
the  laws  of 
Ensfland. 


The  county  of  Glamorgan,  in  which  the  lands  in  dispute 
in  the  case  of  Lord  Diuiruven  \.  Llewellyn  were  situate, 
does  not  appear  to  luive  been  comprised  in  the  grant  made 
by  Prince  Llewellyn  to  King  Edward  I.  (c).  The  lordship 
of  this  county  appears  to  have  been  acquired  by  the  crown 
from  Anno,  Countess  of  Warwick,  whose  dauglitor  married 
llichard,  Duke  of  Gloucester,  afterwards  Eichard  III.,  King 
of  England.  Anne,  Countess  of  ^^"arwick,  was  a  descendant 
of  one  Robert  Fitzhamon,  (a  great  lord  and  kinsman  of 
William  tlie  Conqueror,)  who  acquired  the  lordship  of 
Glamorgan  by  conquest  fi'om  the  Welsh,  in  the  fourth  year 
of  the  reign  of  King  William  Kufus,  and  "who  gave  the 
castle  and  manor  of  Ogniore  to  William  de  Londres,  knight, 
in  reward  for  his  services  {d).  And  by  a  statute  of  the 
reign  of  King  Henry  VIII.  (e),  it  was  provided  that  after 
the  feast  of  AU  Saints  then  next  coming,  justice  should  be 
ministered  and  executed  to  the  king's  subjects  and  inha- 
bitants of  the  said  county  of  Glamorgan,  according  to  the 
laws,  customs  and  statutes  of  the  realm  of  England,  and 
after  no  Welsh  laws,  in  such  form  and  fashion  as  justice  was 
ministered  and  used  to  the  king's  subjects  within  the  three 
shires  of  North  Wales.  This  statute  preserved  the  equal 
descent  amongst  all  the  sons  then  prevalent  in  Wales  {/), 
which,  however,  was  abolished  by  a  subsequent  Act  of  the 
same  reign  {g). 

In  the  case  of  Lord  Dunrdven  v.  Llewellyn,  the  lord  who 
claimed  the  land  in  dispute  as  part  of  the  waste  tendered,  as 
we  have  seen,  evidence  of  reputation — that  so  it  was  consi- 
dered by  the  commoners.     This  evidence  was  rejected,  and 


[c]  See  an  interesting  article 
on  the  political  geography  of 
Wales  by  Henry  Salusbury  Mil- 
man,  Esq.,  in  the  Archacologia, 
vol.  38,  p.  19. 

[d)  Stradling'sWinning  of  Gla- 
morgan from  the  Welsh,  printed 
in  Caradoe,  of  Llancarvan's  His- 


torj'  of  Wales,  a.d.  1774,  pp. 
xxiii.,  xx\'i.,  xxix.,  xxxi. 

{e)  Stat.  27  Hen.  VIII.  c.  2G, 
s.  14. 

(/)  Stat.  27  Hen.  VIII.  c.  26, 
s.  35. 

(</)  Stat.  34  &  35  Hen.  VIII. 
e.  2G,  ss.  !)1,  128. 
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tlie  commoners  were  not  considered  as  a  body  or  class, 
because  certain  tenants  only — namely,  the  tenants  of  arable 
lands — have  by  law  a  right  to  common  appendant.  If,  how-  Modus. 
ever,  the  dispute  had  been  between  the  rector  of  the  parish 
and  an  occupier  of  arable  land,  with  respect  to  a  parochial 
modus  payable  in  lieu  of  great  tithe,  evidence  of  reputation 
would  have  been  clearly  admissible  (//).  And  yet  the  ques- 
tion would  have  been  one  which  did  not  concern  every 
occupier  of  land  in  the  parish,  for  the  occupier  of  pasture 
land  paid  no  great  tithe.  The  tithe  of  agistment  of  pasture 
was  a  small  tithe  onl}^  u).  This  exception,  however,  arising 
as  it  did  from  the  nature  of  the  subject  of  occupancy,  did  not 
prevent  the  other  occupiers  fi'om  being  treated  as  a  class. 
80  in  the  case  of  common  appendant,  the  exceptions  which 
arise  from  the  nature  of  certain  holdings  should  not  pre- 
vent the  claimants,  who  all  claim  under  one  common  title 
— namely,  a  right  given  by  the  law  itself — from  being 
considered  as  a  class  of  persons,  with  respect  to  whose 
rights  evidence  of  reputation  is  admissible. 

If  the  commoners  who  claimed  common  appendant  for 
their  commonable  beasts  had  claimed  by  the  custom  of  the 
manor  a  right  to  put  on  the  waste  beasts  not  commonable, 
such  as  geese  and  pigs,  evidence  of  reputation  would  have 
been  admissible  on  the  ground  that  a  custom  was  in  dis-  Custom, 
pute  (/;).  But  such  evidence  is  admissible  in  the  case  of  a 
custom  solely  on  the  ground  that  a  custom  affects  a  class  or 
body  of  persons  in  a  particular  place  (^).  Can  it  be  said 
that  the  commoners  are  less  a  class  when  the  custom  of  tlie 
manor  coincides  witli  tlie  common  law,  which  is  the  general 
custom  of  the  realm,  than  when  it  differs  from  it? 

It  may  be  said  that  common  appendant  at  tlie  present  Extin^'uish- 
day  is  comparatively  rare,  that  many  such  rights  have  now  ".'"^"*^  "* 
become  extinguished,  and,  tliat,  supposing  a  single  right  to 

(/.)    Whilev.  LUlc,  1  Mild.  Mi,  Q.  B.  5«9,   G03,  as  cx])laiiiod  in 

225.  Lord  JJitiiraicn  v.  Llewellij)i,  ante, 

{i)  1  Eagle  on  Tithes,  ^4.  p.  G08. 

{h)  Damercll    v.    J'rolhcror,     10  (/)  /o/iCA  v.  yi''///i;/.  10  (i.  B.  ')81, 

ii.  B.  20;    Vnrhiird  s'.  I'oinll,    10  ')H;i,  O'iO,  O.-Jf). 

W.K.r.  S  fS 
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remain  in  a  manor,  ought  evidence  of  rei3utation  to  Le  given 
in  support  of  it  V  Tlio  answer  is,  that  tliis  depends  upon 
the  manner  in  wliicli  the  claimant  frames  his  claim.  He 
may  choose  to  rely  on  his  continuous  enjoyment  of  the 
right  of  common  in  respect  of  his  tenement,  or  he  may 
claim  the  benefit  of  the  provisions,  with  liability  to  the 
limitations,  of  the  Prescription  Act  {m) ;  but  he  will  not  then 
be  able  to  avail  himself  of  the  former  exorcise  of  similar 
rights  in  respect  of  othor  tenements  holdcn  of  the  same 
manor.  If,  however,  lie  claim  his  common  as  appendant, 
there  seems  no  reason  why,  in  relying  on  a  general  right, 
he  should  not  have  the  benefit  of  evidence  of  reputa- 
tion as  to  similar  rights  once  existing  but  now  extinct. 
Eeputation  is  admissible  as  to  the  boundaries  of  a  manor, 
and  none  the  less  though  the  manor  as  such  has  ceased  to 
exist  (?j).  The  cesser,  therefore,  of  any  general  right  ought 
not  to  prevent  the  admission  of  evidence  of  reputation  as 
Customs.  to  its  former  existence.     The  cases  as  to  customs  afford  an 

analog}-.  If  all  the  copyholds  but  one,  parcel  of  a  certain 
manor,  should  become  extinct,  the  tenant  of  that  one  may, 
if  he  pleases,  allege  a  customary  right  of  common  as  belong- 
ing to  that  tenement  only(o) ;  but  in  that  case  he  cannot 
adduce  evidence  of  the  enjoyment  of  a  similar  right  by 
other  tenants  of  the  same  manor  (/;).  He  must  prove  the 
custom  as  he  alleges  it  {q\  He  may,  however,  if  he  pleases, 
allege  the  right  as  belonging  by  custom  to  all  the  customary 
tenements  of  the  manor  (r),  and  in  that  case  evidence  as  to 
the  other  tenements  will  be  admissible  in  his  behalf;  but  at 
the  same  time  he  will  expose  his  claim  to  be  met  by  evidence 
relating  to  any  other  tenement  in  the  manor  standing  in  the 
same  situation  as  his  own  (s). 


(m)  Stat.  2  &  3  WiU.  IV.  c.  71,  {p)   IVihoH  v.  Tagc,  -i  E.sp.  71. 

ante,  p.  .555.  [q)  Tiimstan   v.    Tresider,    5  T. 

(«)  Steel  v.   Frickett,   2  Stark.  Eep.  2. 

463;   Doe  d.  Molesivorth  v.   Slee-  {>■)  ^ce  Poilerx.  North,  I'SYms. 

man,  9  Q.  B.  298;  and  see  Barnes  Saund.  346,  348;   1  Lev.  268. 

v.  Mawson,  1  Mau.  &  Sel.  77.  (a)   1  Scriv.  Cop.  597,  3rd  edit.; 

(o)  Bac.Abr.  tit.  Copyhold  (E);  Curt  v.  BirUecl;    1  Doug.    218, 

Foiston   ami   Crachroude's  Case,    4  219,  223;  Freeman  w  J'hilUpps,  4 

Rep.  31  b.  Mau.  .^-  .«<p1.  486.  495. 
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For  these  reasons  tlie  author  is  of  opinion  that  the  case 
of  Lord  Dunraven  v.  Lleivellt/n  was,  on  the  point  in  ques- 
tion, wrongly  decided.  There  was  another  point  decided, 
namely  this,  that  evidence  of  actual  exercise  is  not  essen- 
tial to  the  admission  of  evidence  of  reputation.  With  this 
decision  the  author  has  no  fault  to  find. 
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Referred  to,  pp.  223,  239,  3.")3,  534,  535,  573,  574. 


Date. 


Parties. 


Testa  tutQ. 

Considera- 
tion. 


Bargain  and 
sale. 

Parcels. 


General 
words. 


Barijuin  and  Sale,  or  Lease  for  a  Year.     (See  p.  221.) 

This  Inuextuke  made  tlio  first  day  of  January  («)  [in  tlie 
third  year  of  our  Sovereign  Lady  (iueen  Victoria  by  tlio 
grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  Queen  Defender  of  the  Faith  and]  in  the  year  of 
our  Lord  1840  Betweex  A.  B.  of  Cheapside  in  the  city  of 
London  Esquire  of  the  one  part  and  C.  T).  of  Lincoln's  Inn 
in  the  county  of  Middlesex  Esquire  of  the  other  part 
AViTNESSETii  that  the  said  A.  B.  in  consideration  of  five 
shillings  {b)  of  lawful  money  of  Great  Britain  to  him  in 
hand  paid  by  the  said  C.  D.  at  or  before  the  sealing 
and  delivery  of  these  presents  (the  receipt  whereof  is 
hereby  acknowledged)  Hath  bargained  and  sold  and  by 
these  presents  Doth  bargain  and  sell  unto  the  said  0.  D. 
his  executors  administrators  and  assigns  All  that  messuage 
or  tenement  situate  lying  and  being  at  &c.  and  commonly 
called  or  known  by  the  name  of  &c.  \_here  describe  the  pre- 
mises~\  Together  with  all  and  singular  the  houses  outhouses 
edifices  buildings  barns  dovehoiises  stables  yards  gardens 
orchards  lights  easements  Ava^-s  j^'itlis  passages  waters 
watercourses  trees  woods  underwoods  commons  and  com- 
monable rights  hedges  ditches  fences  liberties  privileges 
emoluments  commodities  advantages  hereditaments  and 
appurtenances  whatsoever  to  the  said  messuage  or  tenement 
lands  and  hereditaments  or  any  part  thereof  belonging  or 
in  anywise  appertaining  or  with  the  same  or  any  part 
thereof  noAv  or  at  any  time  heretofore  usually  held  used 
occupied  or  enjoyed  [or  accepted  reputed  taken  or  known 
as  part  parcel  or  member  thereof]     And  the  reversion  and 

{a)  The  words  witluu  brackets  were  latterly  omitted. 
{b)  Ante,  p.  188. 
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reversions  remainder  and  remainders  3"early  and  otlier  rents 
issues  and  profits  of  the  same  premises  and  every  part 
thereof  To  have  axd  to  hold  the  said  messuage  or  tene-  Habendum, 
ment  lands  and  hereditaments  and  all  and  singular  other 
the  premises  hereinbefore  bargained  and  sold  or  intended 
so  to  be  with  their  and  every  of  their  rights  members  and 
appurtenances  unto  the  said  C.  D.  his  executors  administra- 
tors and  assigns  from  the  day  next  before  the  day  of  the 
date  of  these  presents  for  and  during  and  until  the  full  end 
and  term  of  one  whole  year  thence  next  ensuing  and  fully 
to  be  complete  and  ended  Yieldixg  and  paying  therefor  the  Eeddendum. 
rent  of  one  peppercorn  (c)  at  the  expiration  of  the  said 
term  if  the  same  shall  be  lawfully  demanded  To  the  intent 
and  purpose  that  by  virtue  of  these  jiresents  and  of  the 
statute  for  transferring  uses  into  possession  the  said  C.  D. 
may  be  in  the  actual  possession  of  the  same  premises  and 
may  thereby  be  enabled  to  accept  and  take  a  grant  and 
release  of  the  freehold  reversion  and  inheritance  of  the 
same  premises  and  of  every  part  and  parcel  thereof  to  the 
said  C.  D.  his  heirs  and  assigns  to  the  uses  and  for  the 
intents  and  purposes  to  be  declared  by  another  indenture  of 
three  parts  ah'eady  prepared  and  intended  to  be  dated  the 
day  next  after  the  day  of  the  date  hereof  In  witness 
whereof  the  said  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above 
written. 

— ♦ — 

The  Release. 
Tjiis  Indkntuke  made  the  second  day  of  January  (o?)  [in  Date, 
the  third  year  of  the  reign  of  our  Sovereign  Lady  Queen 
Yictoria  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  I'ritain  and  Ireland  Queen  Defender  of  tlie  Faitli 
and]   ill   th(!  year  of  our   Lord    1«10    Between  A.  15.  of  Pi.rtioH. 
Cheapsid*^  in  the  city  (jf   London  Esquire  of  the  first  part 
V.  I),  of  Lincoln's  Lin  in  tlu'  county  of  !^^iddles(■x  Esijuirc 
(;f    flic    second    pint    and    'S'.  Z.  of    LiiicMlii's   Inn   ;it'uns;iid 

(e)  Ante,  p.  293. 

(</)  The  words  witliiii  Itiackcts  were  latti  rly  oiiiiltcd. 
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Recital  of  the 
conveyance  to 
the  vendor. 


Recital  of  the 
contract  for 
sale. 


Testatum. 

Considera- 
tion. 


Receipt. 


Operative 
■words. 


g-entlemuu  of  tlie  third  part  .^f)  "\Viieiieas  by  iiidontures  of 
lease  and  release  bearing  date  respectively  on  or  about  the 
first  and  second  days  of  January  1838  and  respectively  made 
or  expressed  to  be  made  between  E.  F.  therein  described 
of  the  one  part  and  the  said  A.  B.  of  the  other  part  for  the 
consideration  therein  mentioned  the  messuage  or  tenement 
lands  and  hereditaments  hereinafter  described  and  intended 
to  bo  hereby  granted  with  the  appurtenances  were  conveyed 
and  assured  by  the  said  E.  F.  unto  and  to  the  use  of  the 
said  A.  B.  his  heii-s  and  assigns  for  ever  And  whereas 
the  said  A.  B.  hath  contracted  and  agi-eed  with  the  said 
C.  D.  for  the  absolute  sale  to  him  of  the  inheritance  in  fee 
simple  in  possession  of  and  in  tlie  said  messuage  or  tenement 
lands  and  hereditaments  hereinbefore  referred  to  and  herein- 
after described  with  the  appurtenances  free  from  all  incum- 
brances at  or  for  the  price  or  sum  of  one  thousand  pounds 
Now  THIS  Indenture  witnessetii  that  for  carrying  the 
said  contract  for  sale  into  effect  and  in  consideration  of  the 
sum  of  one  thousand  pounds  of  lawful  money  of  Great 
Britain  to  the  said  A.  B.  in  hand  well  and  truly  paid  by 
the  said  C.  D.  upon  or  immediately  before  the  sealing  and 
delivery  of  these  presents  (the  receipt  of  which  said  sura 
of  one  thousand  pounds  in  full  for  the  absolute  purchase 
of  the  inheritance  in  fee  simple  in  possession  of  and  in  the 
messuage  or  tenement  lands  and  hereditaments  hereinafter 
described  and  intended  to  be  hereby  granted  and  released 
with  the  appurtenances  he  the  said  A.  B.  doth  hereby 
acknowledge  and  of  and  from  the  same  and  every  part 
thereof  doth  acquit  release  and  discharge  the  said  C.  D. 
his  heirs  executors  administrators  and  assigns  [and  every 
of  them  for  ever  by  these  presents])  He  the  said  A.  B. 
Hath  granted  bargained  sold  ahened  released  and  con- 
firmed and  by  these  presents  Doth  grant  bargain  sell  alien 
release  and   confirm   unto   the  said  C.   D.  (in  his  actual 


((,)  The  reason  why  Y.  Z.  is 
made  a  party  to  this  deed  is,  that 
the  widow  of  C.  D.,  if  married  on 
or  before  the  1st  of  January,  1834, 
may  be  barred  or  deprived  of  her 
dower.     See  ante,  jjp.   3o2,  353. 


If  this  should  not  be  intended, 
the  deed  would  be  made  between 
A.  B.  of  the  one  part,  and  C.  D. 
of  the  other  part,  as  in  the  deed 
given,  p.  227. 
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possession  uow  being  by  virtue  of  a  bargain  and  sale  to 
him  thereof  made  by  the  said  A.  B.  in  consideration  of  five 
shillings  in  and  by  an  indenture  bearing  date  the  da}"  next 
before  tlie  day  of  the  date  of  these  presents  for  the  term 
of  one  whole  year  commencing  from  the  day  next  before 
the  day  of  the  date  of  the  same  indenture  of  bargain 
and  sale  and  by  force  of  the  statute  made  for  transferring 
uses  into  possession)  and  to  his  heirs  (/)  All  that  messuage  Parcels, 
or  tenement  situate  lying  and  being  at  &c.  commonly  called 
or  known  by  the  name  of  &c.  [^here  describe  the  premises^  General 
Together  with  all  and  singular  the  houses  outhouses  ""''ords. 
edifices  buildings  barns  dovehouses  stables  yards  gardens 
orchards  lights  easements  ways  paths  passages  waters 
watercourses  trees  woods  underwoods  commons  and  com- 
monable rights  hedges  ditches  fences  liberties  privileges 
emoluments  commodities  advantages  hereditaments  and 
appurtenances  whatsoever  to  the  said  messuage  or  tene- 
ment lands  hereditaments  and  pi*emises  hereby  granted 
and  released  or  intended  so  to  be  or  any  part  thereof  be- 
longing or  in  anywise  appertaining  or  with  the  same  or 
anv  part  thereof  now  or  at  any  time  heretofore  (y)  usually 
held  used  occupied  or  enjoyed  [or  accepted  reputed  taken 
or  knoAvu  as  part  parcel  or  member  thereof]  And  the  re- 
version and  reversions  remainder  and  remainders  yearly 
and  other  rents  issues  and  profits  of  the  same  premises  and 
every  part  tliercof  And  all  the  estate  right  title  interest  Estate, 
use  trust  inheritance  property  possession  benefit  claim  and 
demand  whatsoever  botli  at  law  and  in  ecj^uity  of  him  the 

(/)  If  the  deed  were  dated  at  "  the  fourtli  year  of  the  reign  of 

anytime  between  the  month  of  "  her  present  Majesty  Queen  Yic- 

May,  1841  (the  date  of  the  statute  "  toria  intituled  An  Act  for  ren- 

•t  «fe  5  Vict.  c.  21  ;  ante,  pp.  216,  "  dering  a  Keleaso  as  effectual 

223),  and  the  first  of  January,  "  for  the  Conveyance  of  Frceliold 

1845  (the  time  of  the  commence-  "  Estates  as  a  Lease  and  Release 

meutof  the  operation  of  theTrans-  "by    the    same    Parties)    grant 

fer  of  Projjcrty  Act,  ante,  p.  21G),  ''bargain   sell  alien   release  and 

the  fonn  would  be  as  follows  : —  "  confina  unto  the  said  C.  D.  and 

"  lie  the  said  A.  B.  Dotii  by  these  "  his  heirs." 

"  presents  (being  a  deed  of  release;  As  to  the  form  in  a  deed  of 

"  made  in  pursuance  of  an  Act  of  grant,  see  ante,  pj).  228,  .072,  681. 

"  Parliament  made  and  passed  in  (</)  See  ante,  p.  579, 
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said  A.  B.  ill  to  out  oi  or  iipuii  tlio  said  luessuago  or  tonu- 
ment  lands  heroditaments  and  premises  hereby  granted  and 
released  or  intended  so  to  be  and  every  part  and  parcel  of 

And  all  deeds,  the  same  witli  tlioir  and  every  of  tlieir  ajiiJiirtenances  And 
all  deeds  evidences  and  ^vritin<2;s  n-lating-  to  the  title  of  t\w 
said  A.  B.  to  tlie  said  lioreditaments  and  premises  hereby 
granted  and  released  or  intended  so  to  be  now  in  the  cus- 
tody of  the  said  A.  B.  or  which,  he  can  procure  without 

Habendum.  suit  at  law  or  in  equity  To  have  a^d  to  hold  the  said 
messuage  or  tenement  lands  and  hereditaments  herein- 
before described  and  all  and  singular  other  the  premises 
hereby  granted  and  released  or  intended  so  to  be  with 
their  and  every  of  their  rights  members  and  appurtenances 

Uses  to  bar       unto  the   said  C.  D.  and  his  heirs  (h)  To  such  uses  upon 
°^^^"  and  for  such  trusts  intents  and  purposes  and  with  under 

and  subject  to  such  powers  provisoes  declarations  and 
agreements  as  the  said  C.  I),  shall  from  time  to  time  by 
any  deed  or  deeds  instrument  or  instruments  in  writing 
with  or  without  power  of  revocation  and  new  appointment 
to  be  by  him  sealed  and  delivered  in  the  presence  of  and 
to  be  attested  by  two  or  more  credible  witnesses  direct 
limit  or  apj)oint  And  in  default  of  and  until  any  such 
direction  limitation  or  appointment  and  so  far  as  any  such 
direction  limitation  or  appointment  if  incomplete  shall  not 
extend  To  the  use  of  the  said  0.  D.  and  his  assigns  for 
and  during  the  term  of  his  natural  life  without  impeach- 
ment of  waste  And  from  and  after  the  determination  of  that 
estate  b}-  forfeiture  or  otherwise  in  his  lifetime  To  the  use 
of  the  said  Y.  Z.  and  his  heirs  during  the  life  of  the  said 
C.  D.  In  trust  nevertheless  for  him  the  said  C.  D.  and  his 
assigns  and  after  the  decease  of  the  said  C.  D.  To  the  use 

Covenants  for  of  the  said  C.  D.  his  heirs  and  assigns  for  ever  And  the  said 
A.  B.  doth  hereby  for  himself  his  heirs  (i)  executors  and 
administrators  covenant  promise  and  agree  with  and  to  the 
said  C.  D.  his  appointees  heirs  and  assigns  in  manner  follow- 

(h)  If  C.  D.  was  not  married  foi-m  would  here  simply  be  "To 

on  or  before  the  1st  of  Januaiy,  "the  use  of  the  said  C.  D.  his 

1834,  or  if,  having  been  so  mar-  "  heirs  and  assigns  for  ever." 

ped,  the  dower  of  his  widow  should  (i)  See  ante,  pp.  104,  533,  534. 
not  be  intended  to  be  barred,  the 
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Iiig  that  is  to  say  that  for  and  notwithstandiug-  any  act  deed 

matter  or  thing  whatsoever  hj  him  the  said  A.  B.  or  any 

person  or  persons  hi-\vfully  or  equitahly  chiiming  or  to  claim 

by  from  throngh  under  or  in  trust  for  liim  made  done  or 

committed  to  the  contrary  (A-)  [he  the  said  A.  B.  is  at  the  That  the 

time  of  thg  sealing  and  delivery  of  these  presents  lawfully  "*^<?n<ior  is 

.  "^    seised  in  fee. 

rightfully  and  absolutely  seised  of  or  well  and  sufficiently 

entitled  to  the  messuage  or  tenement  lands  hereditaments 
and  premises  hereby  granted  and  released  or  intended  so 
to  be  with  the  appurtenances  of  and  in  a  good  sure  perfect 
lawful  absolute  and  indefeasible  estate  of  inheritance  in 
fee  simple  without  any  manner  of   condition   contingent 
proviso  poA\er  of  revocation  or  limitation  of  any  new  or 
other  use  or  uses  or  any  other  matter  restraint  cause  or 
thing  whatsoever  to  alter  change  charge  revoke  make  void 
lessen  or  determine  the  same  estate     And  that  for  and  not- 
withstanding any  such  act  matter  or  thing  as  aforesaid]  That  the  ven- 
he  the   said  A.  B.  now  hath  in  himself  good  right  full  i-i^ht^o'con-*^ 
power  and  lawfid  and  absolute  authorit}-  to  grant  bargain  ve3% 
sell  alien  release  and  confirm  the  said  messuage  or  tene- 
ment   lands    liereditaments    and     premises     hereinbefore 
granted    and    released    or   intended   so   to   be   with    their 
ajipurtenanccs  unto  the  said  C.  D.  and  his  heirs  to  the 
uses  and  in  manner  aforesaid  and  according  to  the  true 
intent  and  meaning  of  these  presents     And  that  tlu^  same  For  quiet  en- 
messuage  or  tenement  lands  hereditaments  and  premises  J")'"'^"^. 
with  the  appurtenances  shall  and  lawfully  may  accordingly' 
from  time  to  time  and  at  all  times  hereafter  be  held  and 
enjoyed  and  the  rents  issues  and  profits  thereof  received 
and   taken   b}'  the  said  C.   D.  his  appointees   heirs   and 
assigns  to   and  for  his    and  their  own  absolute   use   and 
benefit  without  any  lawful   let    suit  lidublc    denial   hin- 
drance ('viction   ejection  molestation  distuiliaiice  or  inlev- 
ruptiou   whatsoever  of  from  or  by  the  said  A.  B.  or  any 
person  or  persons    lawfidly   or  otiuitably  claiming    or    to 
claim  by   from  through  under  or  in  trust  for  him     And  Fur  fricdom 
thai    J    ^iree   and    ch-ar    and    freely   and    el(arlv    aMMiilted  ['""' i"<'U"i- 


iiaiice.s. 


(k)  Sec  ante,  p.  .330.  (/)  The    word    (hnl    is   here 

pronoun. 


assurance. 
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oxoucratod  and  discharged  or  ollu'rwise  Ly  liiui  the  said 
A.  li.  liis  lioirs  executors  (»r  adiuiuistrators  well  and  suf- 
licieutly  saved  defended  ]<ept  liarndess  and  indeiunitied  of 
from  and  ayainst  all  and  all  manner  of  former  and  other 
[gifts  grants  bargains  sales  leases  irortgages  jointures 
dowers  and  all  right  and  title  of  dower  uses  trusts  wills 
entails  statutes  merchant  and  of  the  staple  recognizances 
judgments  extents  executions  annuities  legacies  payments 
rents  and  arrears  of  rent  forfeitures  re-entries  cause  and 
causes  of  forfeiture  and  re-entry  and  of  from  and  against  all 
and  singular  other]  estates  rights  titles  charges  and  incum- 
hrances  whatsoever  had  made  done  committed  executed  or 
willingly  suffered  by  him  the  said  A.  1).  or  an}'  person  or 
persons^  la\\ fully  or  equitably  claiming  or  to  claim  by  from 
For  fm-thor  through  under  ov  in  trust  for  him  And  moreover  that  he 
the  said  A.  13.  and  his  heirs  and  all  and  every  persons  and 
person  having  or  lawfully  claiming  or  who  shall  or  may 
have  or  lawfully  claim  any  estate  right  title  or  interest 
whatsoever  at  law  or  in  ec^uity  in  to  or  out  of  the  said 
messuage  or  tenement  lands  hereditaments  and  premises 
hereinbefore  granted  and  released  or  intended  so  to  be 
with  their  appurtenances  by  from  through  under  or  in 
trust  for  him  or  them  shall  and  will  from  time  to  time  and 
at  all  times  hereafter  wpon  every  reasonable  request  and 
at  the  costs  and  charges  of  the  said  C.  D.  his  appointees 
heirs  and  assigns  make  do  and  execute  or  cause  or  procure 
to  be  made  done  and  executed  all  and  CA'ery  or  any  such 
further  and  other  lawful  and  reasonable  acts  deeds  things 
grants  convej-ances  and  assurances  in  the  law  whatsoever 
for  further  better  more  perfectly  and  effectually  granting 
releasing  conveying  and  assuring  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore 
granted  and  released  or  intended  so  to  be  with  their 
appurtenances  unto  the  said  C.  D.  and  his  heirs  to  the  uses 
and  in  manner  aforesaid  and  according  to  the  true  intent 
and  meaning  of  these  presents  as  by  him  the  said  CD.  his 
ajipointees  heirs  or  assigns  or  his  or  their  counsel  in  the  law 
shall  or  may  be  reasonably  advised  or  devised  and  required 
[so  that  no  such  further  assurance  or  assurances  contain 
or  imply  any  farther  or  any  other  warranty  or  covenant 
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thau  against  the  person  or  persons  who  shall  make  and 
execute  the  same  and  his  her  or  their  heirs  executors  and 
administrators'  acts  and  deeds  only  and  so  that  the  person  or 
persons  who  shall  be  req^uired  to  make  and  execute  any 
such  further  assurance  or  assurances  be  not  compelled  or 
compellable  for  making-  or  doing  thereof  to  go  or  travel  from 
his  her  or  their  dwelling  or  resiiective  dwellings  or  usual 
place  or  places  of  abode  or  residence]     In  avitness,  &c. 

On  the  back  is  endorsed  the  attestation  and  further  re- 
ceipt as  follows  :  — 

Signed  sealed  and  delivei-ed  by  the  witliiu-named  A.  B. 
C.  D.  and  Y.  Z.  in  the  presence  of 

John  Doe  of  London  Gfut. 
liicJiard  lioa  Clerk  to  Mr.  Doe. 

Received  the  day  and  ^-ear  first  witliin  written  ^ 
of  and  from  the  within-named  V.  D.  the  sum 
of  One  Thousand  Pcninds  being  the  considera-  }  £1000 
tion  within  mentioned  to  be  paid  b}'  him  to 
me.  J 

(Sip^ned)  A.  B. 
"Witness  John  Doc. 

Richard  lioe. 
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Referred  to,  p.  276,  n.  {:). 


C)x  tlu'  decx'ase  uf  u  -wonuiu  entitled  by  descout  to  an  estate 
in  fee  simple,  is  lier  husband,  having  had  issue  by  her  eu- 
titk'd,  according  to  the  present  law,  to  an  estate  for  life,  l)y 
the  curtes}-  of  England,  in  the  Avhole  or  any  part  of  her 
share  ?  (o). 

In  order  to  answer  this  question  satisfactorily,  it  will  be 
necessarj^,  first,  to  examine  into  the  principles  of  the  ancient 
law,  and  then  to  apply  those  principles,  when  ascertained,  to 
the  law  as  at  present  existing.  Unfortunately  the  authori- 
ties whence  the  principles  of  tlie  old  law  ought  to  be  derived 
do  not  appear  to  be  quite  consistent  with  one  another;  and 
the  consequence  is,  that  some  uncertainty  seems  unavoidably 
to  hang  over  the  question  abov(!  propounded.  Let  us,  how- 
ev(n',  weigh  carefully  the  opposing  authorities,  and  endea- 
vour to  ascertain  on  whicli  side  the  scale  preponderates. 

Littleton,  "not  the  name  of  tlie  author  only,  but  of  the 
law  itself,"  thus  defines  curtesy :  "  Tenant  by  the  curtesie  of 
England  is  where  a  man  taketh  a  wife  seised  in  fee  simple  or 
in  fee  tail  general,  or  seised  as  heir  in  tail  especial,  and  hath 
issue  by  the  same  wife,  male  or  female,  born  alive,  albeit  the 
issue  after  dieth  or  liveth,  j-et  if  the  wife  dies,  the  husband 
sliall  hold  the  land  during  his  life  by  the  law  of  England. 
And  he  is  called  tenant  by  the  curtesie  of  England,  because 
tliis  is  used  in  no  other  realme,  but  in  England  only  "  [b). 
And,  in  a  subsequent  section,  he  adds,  "Memorandum,  that 
in  every  case  where  a  man  taketh  a  wife  seised  of  such  an 

{a)  The  bubstance  of  the  fol-       March  14,  1846. 
lowiug  observations  appeared  in  (A)  Litt.  s.  35. 

the    "Jurist"     newspaper     for 


APPENDIX.  637 

estate  of  tenements,  &c.,  as  tlie  issue  wliicli  he  hath  by  liis 
■wife  may  by  possibility  inherit  the  same  tenements  of  such 
an  estate  as  the  wife  hath,  as  heir  to  the  ivife  ;  in  this  case, 
after  the  decease  of  the  wife,  he  shall  have  the  same  tene- 
ments by  the  curtesie  of  Eugiand,  but  othericise  noV  {^c). 
"Memorandum,"  saj'S  Lord  Coke,  in  his  Commentary (r/), 
"  this  word  doth  ever  betoken  some  excellent  point  of  learn- 
ing." Again,  "As  heir  to  the  wife.  This  doth  imply  a 
secret  of  law ;  for,  except  the  wife  be  actually  seised,  the 
heir  shall  not  (as  hath  been  said)  make  himself  heir  to  the 
"wife ;  and  this  is  the  reason,  that  a  man  shall  not  be  tenant 
by  the  curtesie  of  a  seisin  in  law."  Here,  we  find  it  asserted 
by  Littleton,  that  the  husband  shall  not  be  tenant  by  the 
curtes}",  unless  he  has  had  issue  by  his  wife  capable  of  in- 
heriting the  land  as  her  heir ;  and  this  is  explained  by  Lord 
Coke  to  be  such  issue  as  would  have  traced  their  descent 
from  the  wife,  as  the  stock  of  descent,  according  to  the 
maxim,  '•  seisina  facit  stipitem.^'  Unless  an  actual  seisin 
had  been  obtained  by  the  wife,  she  could  not  have  been  the 
stock  of  descent ;  for  the  descent  of  a  fee  simple  was  traced 
from  the  person  last  actually  seised;  "  and  this  is  the  reasoti,^^ 
saj's  Lord  Coke,  "that  a  man  shall  not  be  tenant  by  the  cur- 
tesy of  a  mere  seisin  in  law."  The  same  rule,  with  the  same 
reason  for  it,  will  also  be  found  in  Paine  s  case[e),  where  it 
is  said,  "And  when  Littleton  saith,  as  heir  to  the  wife,  these 
words  are  very  material ;  for  that  is  the  true  reason  that  a 
man  shall  not  be  tenant  by  the  curtesy  of  a  seisin  in  law  ; 
for,  in  such  case,  the  issue  ought  to  make  himself  heir  tu  liim 
who  was  last  actually  seised."  The  same  doctrine  again 
appears  in  Blackstone  (_/).  "And  this  seems  to  be  the 
principal  reason  why  the  husband  cannot  be  tenant  by  the 
curtesy  of  any  lands  of  which  the  wife  was  not  actually 
seised;  because,  in  order  to  entitle  himself  to  such  estate,  he 
must  have  begotten  issue  that  may  be  heir  to  the  wife;  but 
no  one,  by  the  standing  rule  of  law,  can  be  heir  to  tlio  an- 
cestor of  any  land,  whereof  the  ancestor  was  not  actually 
seised;  and,  tlierefore,  as  tin;  Imsluuid  h.id  iicNcr  bigottrn 

(c)  Litt.  H.  52.  {e)  8  Kt-p.  3G  a. 
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any  issue  that  can  be  heir  to  tliose  lands,  he  shall  not  be 
tenant  of  tliom  by  the  curtesy.  And  hence,"  continues 
Blaclvstono  in  liis  usual  laudatory  strain,  "  we  may  observe, 
witli  how  niucli  nicety  and  consideration  the  old  rules  of  law 
were  framed,  and  how  closely  tlu>y  are  connected  and  inter- 
woven together,  supporting,  illustrating  and  demonstrating 
one  another."  Here  we  have,  indeed,  a  formidable  array 
of  authorities,  all  to  the  point,  that,  in  order  to  entitle  the 
hushaud  to  his  curtesy,  his  wife  must  have  been  the  stock 
from  whom  descent  should  have  been  traced  to  her  issue  ; 
for  the  principal  and  true  reason  that  there  could  not  be  anj' 
curtesy  of  a  seisin  in  law  is  stated  to  be,  that  the  issue  could 
not,  in  such  a  case,  make  himself  heir  to  the  wife,  because 
his  descent  was  then  required  to  be  traced  from  the  person 
last  actually  seised. 

Let  us,  then,  endeavour  to  apply  this  principle  to  the  pre- 
sent law.  The  act  for  the  amendment  of  the  law  of  inherit- 
ance (y"!  enacts  (//),  tliat.  in  every  case,  descent  shall  be  traced 
from  the  purchasin*.  On  the  decease  of  a  woman  entitled  by 
descent,  the  descent  of  her  share  is,  therefore,  to  be  now 
traced,  not  from  herself,  but  from  her  ancestor,  the  pur- 
chaser from  whom  she  inherited.  With  respect  to  the  per- 
sons to  become  entitled,  as  heir  to  the  purchaser  on  this 
descent,  if  the  woman  be  a  coparcener,  the  question  arises, 
which  has  already  been  discussed  (/),  whether  the  surviving 
sister  equally  with  the  issue  of  the  deceased,  or  whether  such 
issue  solely,  are  now  entitled  to  inherit  ?  And  the  conclu- 
sion at  which  we  arrived  was,  that  the  issue  solely  succeeded 
to  their  mother's  share.  But,  whether  this  be  so  or  not, 
nothing  is  clearer  than  that,  on  the  decease  of  a  woman  en- 
titled b}'  descent,  the  persons  who  next  inherit  take  as  heir 
to  the  purchaser,  and  not  to  her ;  for,  from  the  purchaser 
alone  can  descent  now  be  traced ;  and  the  mere  circumstance 
of  having  obtained  an  actual  seisin  does  not  now  make  the 
heir  the  stock  of  descent.  How,  then,  can  her  husband  be 
entitled  to  hold  her  lands  as  tenant  by  the  curtesy  ?     If 

{ff)  3  &  4  Will.  IV.  c.  106.  (i)  Appendix  (B),  ante,  p.  591. 
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tenanov  by  the  curtesy  was  allowed  of  those  lands  only  of 
which  the  wife  had  obtained  actual  seisin,  because  it  was  a 
necessary  condition  of  curtesy  that  the  wife  should  be  the 
stock  of  descent,  and  because  an  actual  seisin  alone  made 
the  wife  the  stock  of  descent,  how  can  the  husband  obtain 
his  curtesy  in  any  case  where  the  stock  of  descent  is  con- 
fessefUy  not  the  wife,  but  the  wife's  ancestor  ?  Amongst  all 
the  recent  alterations  of  the  law,  the  doctrine  of  curtesy  has 
been  left  untouched  ;  there  seems,  therefore,  to  be  no  means 
of  determining  any  question  respecting  it,  but  by  applying 
the  old  principles  to  the  new  enactments,  by  which,  indi- 
rectl}',  it  may  be  affected.  So  far,  then,  as  at  present 
aj)pears,  it  seems  a  fair  and  proper  deduction  from  the 
authorities,  that,  whenever  a  woman  has  become  entitled  to 
lands  by  descent,  her  husband  cannot  claim  his  curtesy', 
because  the  descent  of  such  lands,  on  her  decease,  is  not  to 
be  traced  from  her. 

But,  by  carrying  our  investigations  a  little  further,  we 
may  be  disposed  to  doubt,  if  not  to  deny,  that  such  is  the 
law ;  not  that  the  conclusion  drawn  is  unwarranted  by  the 
authorities,  but  the  authorities  themselves,  may,  pei'haps, 
be  found  to  be  erroneous.  Let  us  now  compare  the  law  of 
curtesy  of  an  estate  tail  with  the  law  of  curtesy  of  an  estate 
in  fee  simple. 

In  the  section  of  Littleton,  wliicli  we  liave  already 
C[uoted  {k),  it  is  laid  down,  that,  if  a  man  taketh  a  wife 
seised  as  heir  in  tail  es]3ecial,  and  hath  issue  by  her,  born 
alive,  he  shall,  on  her  decease,  be  tenant  by  the  curtesy. 
And  on  this  Lord  Coke  makes  the  follo\\iug  commentary  : 
"And  hero  Littleton  intendeth  a  seisin  in  deed,  if  it  may 
be  attained  unto.  As  if  a  man  dieth  seised  of  lands  in  foe 
simple  or  fee  tail  general,  and  these  lands  descend  to  his 
daughter,  and  she  taketh  a  husband  and  hatli  issue,  atu/ 
dieth  before  any  entry,  the  husband  shall  not  be  tenant  by 
the  curtesy,  and  yet,  in  this  case,  she  had  a  seisin  in  law  ; 
but,  if  she  or  her  husband  had,  during  her  life,  entered,  In- 
should  have  been  tenant   by  tJic  cui-lfsy"  (/).     Now,  it  is 
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wt'll  known  lliai  tlie  dt'scout  of  an  estate  tail  is  always 
tract'd  from  tliu  purcliaser  or  original  donee  in  tail.  The 
actual  seisin  which  might  be  obtained  by  the  heir  to  an 
estate  tail  never  made  him  the  stock  of  descent.  The  maxim 
was,  "  Possessio  I'ratris  de  fcudn  simpUci  faeit  sororem  esse 
hrcredem."  AViiere,  therefore,  a  woman  wlio  had  been 
seised  as  lieir  or  coparcener  in  tail  died,  leaving  issue,  such 
issue  made  themselves  heir  not  to  lier,  but  to  her  ancestor, 
till'  purchaser  or  donee  ;  and  whether  the  mother  did  or  did 
not  obtain  actual  seisin  was,  in  this  respect,  totally  imma- 
terial. When  actual  seisin  was  obtained,  the  issue  still 
made  themselves  heir  to  the  purchaser  only,  and  yet  the 
husband  was  entitled  to  his  curtes}'.  When  actual  seisin 
■was  not  obtained,  the  issue  were  heirs  to  the  purchaser  as 
})efore  ;  but  the  husband  lost  his  curtesy.  In  the  case  of  an 
estate  tail,  therefore,  it  is  quite  clear  that  the  question  of 
curtesy  or  no  curtesj'  depended  entirely  on  tlie  husband's 
obtaining  for  his  wife  an  actual  seisin,  and  had  nothing  to 
do  with  the  circumstance  of  the  wife's  being  or  not  being 
the  stock  of  descent.  The  reason,  therefore,  before  men- 
tioned given  by  Lord  Coke,  and  repeated  by  Blackstone, 
cannot  apply  to  an  estate  tail.  An  actual  seisin  could  not 
have  been  required  in  order  to  make  the  wife  the  stock  of 
descent,  because  the  descent  could  not,  under  any  circum- 
stances, be  traced  from  her,  but  must  have  been  traced  from 
the  original  donee  to  the  heir  of  his  hody  prr  formnin  doiii. 

Again,  if  we  h)ok  to  the  law  respecting  curtesy  in  incor- 
poreal hereditaments,  we  shall  find  that  the  reason  above 
given  is  inapplicalile ;  for  the  husl)and,  on  having  issue 
born,  was  entitled  to  his  curtesy  out  of  an  advowson  and  a 
rent,  although  no  actual  seisin  had  been  obtained,  in  the 
Avife's  lifetime,  by  receipt  of  the  rent  or  presentation  to  the 
advowson  (m).  And  vet,  in  order  to  make  the  wife  the 
stock  of  descent  as  to  such  hereditaments,  it  was  necessary 
that  an  actual  seisin  should  be  obtained  by  her  (o).  The 
husband,  therefore,  was  entitled  to  his  curtesy-  where  the 

(«)  Watk.    Df.^cent.'*,    39    (47,  (o)  Watk.    Descents,    GO    (67, 
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descent  to  the  issue  was  traced  from  the  ancestor  of  his 
wife,  as  well  as  where  traced  from  the  wife  herself.  In 
this  case,  also,  the  right  of  curtesy  was,  accordingly,  inde- 
pendent of  the  wife's  being  or  not  being  the  stock  from 
which  the  descent  was  to  be  traced. 

"We  are  driven,  therefore,  to  search  for  another  and  more 
satisfactory  reason  why  an  actual  seisin  should  have  been 
required  to  be  obtained  by  the  wife,  in  order  to  entitle  her 
husband  to  his  curtesy  out  of  her  lauds ;  and  such  a  reason 
is  furnished  by  Lord  Coke  himself,  and  also  by  Blackstone. 
Lord  Coke  says  (p),  "VTheve  lands  or  tenements  descend  to 
•the  husband,  before  entry  he  hath  but  a  seisin  in  law,  and 
yet  the  wife  shall  be  endowed,  albeit  it  be  not  reduced  to  an 
actual  possession,  for  it  lieth  not  in  the  power  of  the  wife 
to  bring  it  to  an  actual  seisin,  as  the  husband  may  do  of  his 
n-/jVs  laud  when  he  is  to  he  tenant  by  curtesy,  which  is  worthy 
the  observation."  It  would  seem  from  this,  therefore,  that 
the  reason  why  an  actual  seisin  Avas  required  to  entitle  the 
husband  to  his  curtesy  was,  that  his  wife  may  not  suffer  by 
his  neglect  to  take  possession  of  her  lands  ;  and,  in  order 
to  induce  him  to  do  so,  the  law  allowed  him  curtesy  of  all 
lands  of  which  an  actual  seisin  had  been  obtained,  but 
refused  him  his  curtesy  out  of  such  lands  as  he  had  taken 
no  pains  to  obtain  possession  of.  This  reason  also  is  adopted 
by  Blackstone  from  Coke :  "A  seisin  in  law  of  the  husband 
wiU  be  as  effectual  as  a  seisin  in  deed,  in  order  to  render 
the  wife  dowable  ;  for  it  is  not  in  the  wife's  power  to  bring 
the  husband's  title  to  an  actual  seisin,  as  it  is  in  the  hus- 
band's power  to  do  with  regard  to  the  wife's  lands  ;  wltich 
is  one  reaso?i  ivhy  he  shall  not  be  tenant  by  the  curtesy  but  of 
such  lands  whereof  the  ivife,  or  he  himself,  in  her  right,  teas 
actually  seised  in  deed^'  {fj).  The  more  we  investigate  the 
rules  and  principles  of  the  ancient  law,  tlie  greater  will 
appear  the  probability  that  tliis  reason  wixh  indeed  the  true 
one.  In  the  troublous  times  of  old,  an  actual  seisin  was  not 
always  easily  acquired.  Tlio  doctrine  of  continual  claim 
shows  that  peril  was  not  unfrequently  incurred  in  entering 

(p)  Co.  Litt.  :31  a.  ('/)  '2  UIimU.  LV.m.  i:il. 

W.U.I*.  '■  1" 


.642  AIMM'.NDIX. 

on  lands  for  the  sake  of  asserting  a  title  ;  for,  in  order  to 
obtain  an  actual  seisin,  any  person  entitled,  if  unable  to 
approacb  the  premises,  was  bound  to  come  as  near  as  he 
darc(/-).  And  "it  is  to  bo  observed,"  says  Lord  Coke, 
"  that  every  doubt  or  fear  is  not  sufliciont,  for  it  must  con- 
cern the  safety  of  the  person  of  a  man,  and  not  his  houses  or 
goods;  for  if  he  fear  th(;  burning  of  his  houses  or  the  taking 
away  or  spoiling  his  goods,  this  is  not  sufficient"  (s).  That 
actual  seisin  should  be  obtained  was  obviously  most  desir- 
able, and  nothing  could  be  more  natural  or  reasonable  than 
that  tlie  liusbaud  should  liave  no  curtesy  where  he  had  failed 
to  obtain  it.  Perkins  seems  to  tliink  that  this  was  the 
reason  of  the  rule  ;  for  in  his  Profitable  Book  he  answers  an* 
objection  to  it,  founded  on  an  extreme  case.  "But  if  pos- 
session in  law  of  lauds  or  tenements  in  fee  descend  unto  a 
married  woman,  which  lands  are  in  the  county  of  York,  and 
the  husband  and  his  wife  are  dwelling  in  the  count}'  of 
Essex,  and  the  wife  dieth  within  one  day  after  the  descent, 
so  as  the  husband  could  not  enter  during  the  coverture, 
for  the  shortness  of  the  time,  yet  lie  shall  not  be  tenant  by 
the  curtos}',  &c. ;  and  yet,  according  to  common  pretence, 
there  is  no  default  in  the  husband.  But  it  may  be  said  that 
the  husband  of  the  woman,  before  the  death  of  the  ancestor 
of  the  woman,  might  have  spoken  unto  a  man  dwelling 
near  unto  the  place  where  the  lands  lay,  to  enter  for  the 
woman,  as  in  her  right,  immediately  after  the  death  of  her 
ancestor,"  8zc.  (/).  This  reason  for  the  rule  is  also  quite 
consistent  with  the  circumstance  that  the  husband  was 
entitled  to  his  curtesy-  out  of  incorporeal  hereditaments, 
notwithstanding  his  failure  to  obtain  an  actual  seisin. 
For  if  the  advowson  were  not  void,  or  the  rent  did  not 
become  payable  d;iring  the  wife's  life,  it  was  obviously 
impossible  for  the  husband  to  present  to  the  one  or  receive 
the  other ;  and  it  would  have  been  unreasonable  that  he 
should  suffer  for  not  doing  an  impossibility,  the  maxim 
being  "  impotentia  excusat  legem."  This  is  the  reason, 
indeed,  usually  given  to  explain  this  circumstance  ;  and  it 

(r)  Litt.  ss.  419,  421.  {t)  Perk.  470. 
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will  be  found  both  in  Lord  Colce  (?<)  and  Blackstone  (a:). 
This  reason,  however,  is  plainly  at  variance  with  that 
mentioned  in  the  former  part  of  tliis  paper,  and  adduced 
by  them  to  explain  the  necessity  of  an  actual  seisin,  in 
order  to  entitle  the  husband  to  his  curtesy  out  of  lands  in 
fee  simple. 

There  stiU  remains,  however,  the  section  of  Littleton,  to 
which  we  have  before  referred  (?/),  as  an  apparent  authority 
on  the  other  side.     Littleton  exj)ressly  sa3's,  that  wlien  the 
issue  may,  hj  possibility,  inherit,  of  such  an  estate  as  the 
wife  hath,  as  heir  to  the  icife,  the  husband  shall  have  his 
curtesy,  but  otherwise  not;  and  we  have  seen  that,  accord- 
ing to  Lord  Coke's  interpretation,  to  inherit  as  heir  to  the 
tci/e,  means  here  to  inherit  fro77i   the  wife  as  the  stock  of 
descent.   But  the  legitimate  mode  of  interpreting  an  author 
certainly  is  to  attend  to  the  context,  and  to  notice  in  what 
sense  he  himself  uses  the  phrase  in  question  on  other  occa- 
sions.    If  now  we  turn  to  the  very  next  section  of  Littleton, 
we  shall  find  the  very  same  phrase  made  use  of  in  a  manner 
which  clearly  shows  that  Littleton  did  not  mean,  by  inherit- 
ing as  heir  to  a  person,  inheriting  from  that  person  as  the 
stock  of  descent.     For,  after  having  thus  laid  down  the  law 
as  to  curtesy,  Littleton  continues :   ' '  And,   also,  in  every 
case  where  a  woman  taketh  a  husband  seised  of  such  an 
estate  in  tenements,  &c.,  so  as,  by  possibility,  it  may  happen 
that  the  wife  may  have  issue  by  her  husband,  and  that  the 
same  issue  may,  by  possibility,  inherit  the  same  tenements 
oj' such  an  estate  as  the  husband  hath,  as  heir  to  the  husband, 
of  such  tenements  she  shall  have  her  dower,  and  othrru-ise 
not^Vz).    Now,  nothing  is  clearer  than  that  a  wife  was  en- 
titled to  dower  out  of  the  lands  of  which  her  husband  had 
only  seisin  in  law  («);  and  nothing,  also,  is  clearer  than  that 
a  seisin  in  law  only  was  insufficient  to  miike  the  luisbaud 
the  stock  of  descent :  for,  for  this  purpose,  an  actual  si-isiu 
was  requisite,  according  to  the  rule  "seisiua  facit  stipitein." 
In  this  case,  therefore,  it  is  obvious  that  Tiitllelon  could 

(«)  Co.  Litt.  29  a.  (z)  Litt.  h.  53. 

{x)  2  Black.  Com.  127.  («)  Watk.    Ufwifiits,    32    (42, 

(/)  Sect.  r,2.  Uh  <■(!.;. 
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not  moan  to  say  that  the  husband  must  have  been  made 
the  stock  of  descent,  by  virtue  of  having  obtained  an  actual 
seisin  :  for  that  would  have  been  to  contradict  the  plainest 
rules  of  law.  "WTiat,  then,  was  his  meaning  ?  The  subse- 
quent part  of  the  same  section  affords  an  explanation : 
"For,  if  tenements  be  given  to  a  man  and  to  the  heirs 
which  he  shall  beget  of  the  bod}-  of  his  wife,  in  this  case 
the  wife  hath  nothing  in  tlio  tenements,  and  the  husband 
hath  an  estate  tail  as  donee  in  special  tail.  Yet,  if  the 
husband  die  without  issue,  the  same  wife  shall  be  en- 
dowed of  the  same  tenements,  because  the  issue,  which 
she  by  possibility  might  have  had  by  the  same  husband, 
might  have  inherited  the  same  tenements.  But,  if  the 
wife  dieth  leaving  her  husband,  and  after  the  husband 
taketh  another  wife  and  dieth,  his  second  wife  shall  not 
be  endowed  in  this  case,  yb?-  the  reason  aforesaid. '''  This 
example  shows  what  was  Littleton's  true  meaning.  He 
was  not  thinking,  either  in  this  section  or  the  one  next 
before  it,  of  the  husband  or  wife  being  the  stock  of 
descent,  instead  of  some  earlier  ancestor.  He  was  laying 
down  a  general  rule,  applicable  to  dower  as  well  as  to 
curtesy ;  namely,  that  if  the  issue  that  might  have  been 
born  in  the  one  case,  or  that  were  born  in  the  other,  of 
the  survi\-ing  parent,  could  not,  by  possibility,  inherit  the 
estate  of  their  deceased  parent,  by  right  of  representation 
of  such  parent,  then  the  surviving  parent  was  not  entitled 
to  dower  in  the  one  case,  or  to  curtesy  in  the  other.  It  is 
plain  that,  in  the  example  just  adduced,  the  issue  of  the 
husband  by  his  second  marriage  could  not  possibly  inherit 
his  estate,  which  was  given  to  him  and  the  heirs  of  his 
bodj'  by  his  fii-st  wife ;  the  second  wife,  therefore,  was 
excluded  from  dower  out  of  this  estate.  And,  in  the 
parallel  case  of  a  gift  to  a  woman  and  the  heirs  of  her 
body  by  her  first  husband,  it  is  indisputable  that,  for  a 
precisely  similar  reason,  her  second  husband  could  not 
claim  his  curtesy  on  having  issue  by  her ;  for  such  issue 
could  not  possibly  inherit  their  mother's  estate.  All  that 
Littleton  then  intended  to  state  with  respect  to  curtesy, 
was  tlie  rule  laid  down  by  the  Statute  De  Donis  {h),  which 
(A)  13  Eflw.  I.  c.  1. 
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provides  that,  where  any  person  gives  lands  to  a  man  and 
his  wife  and  the  heirs  of  their  bodies,  or  where  any  person 
gives  land  in  frankmarriage,  the  second  husband  of  any 
such  woman  shall  not  have  anything  in  the  land  so  given, 
after  the  death  of  his  wife,  by  the  law  of  England,  nor 
shall  the  issue  of  the  second  husband  and  wife  succeed  in 
the  inheritance  (c).  "WTien  the  two  sections  of  Littleton  are 
read  consecutively^  without  the  introduction  of  Lord  Coke's 
commentary,  their  meaning  is  apparent ;  and  the  interven- 
ing commentary  not  only  puts  the  reader  on  the  wrong 
clue,  but  hinders  the  recovery  of  the  right  one,  by  remov- 
ing to  a  distance  the  explanatory  context. 

If  our  construction  of  Littleton  be  the  true  one,  it  throws 
some  light  on  the  question  discussed  in  Appendix  (B),  on 
the  course  of  descent  amongst  coparceners.  "We  there 
endeavoured  to  show  that  the  issue  of  a  coparcener  always 
stood  in  the  place  of  their  parent,  by  right  of  rej)resen- 
tation,  even  where  descent  was  traced  from  some  more 
remote  ancestor  as  the  stock.  Littleton,  with  this  view 
of  the  subject  in  his  mind,  and  never  suspecting  that  any 
other  could  be  entertained,  might  well  speak  generally  of 
issue  inheriting  as  heir  to  their  parent,  even  though  the 
share  of  the  parent  might  have  descended  to  the  issue 
as  heir  to  some  more  remote  ancestor.  The  authorities 
adduced  in  Appendix  (B)  thus  tend  further  to  explain 
the  language  of  Littleton  ;  whilst  the  language  of  Littleton, 
as  above  explained,  illustrates  and  confirms  the  authorities 
previously  adduced. 

Having  at  length  arrived  at  the  true  principles  of  the  old 
law,  the  application  of  them  to  the  state  of  circumstances 
produced  by  the  new  law  of  inheritance  will  be  very  easy. 
A  coparcener  dies  leaving  a  husband  who  has  had  issue  by 
her,  and  leaving  one  or  more  sisters  surviving  her.  The 
descent  of  her  share  is  now  traced  from  thcircunimon  parent, 
the  purcliaser.  But,  in  tracing  tliis  descent,  wc  liuvu  seen 
in  Appendix  (B),  that  the  issue  of  the  deceased  coparcener 

(r)  Sec  Bcif.  Al<r.  tit.  CurtoHy  of  Kiif,'liiu(l  (C),  1. 
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would  iulierit  her  entire  sliaro  L}'  reprosontation  of  hor. 
iVud  the  condition  wliich  Avill  entitle  her  hushand  to  curtesy 
out  of  her  share  appears  to  be,  that  liis  issue  might  possibly 
inherit  tlie  estate  by  riglit  of  representation  of  their  de- 
ceased mother.  This  condition,  therefore,  is  obviously  ful- 
filled, and  our  conclusion  consequently  is,  that  the  husband 
of  a  deceased  coparcener,  who  has  had  issue  by  her,  is  en- 
titled to  curtesy  out  of  the  whole  of  her  share.  But  in 
order  to  arrive  at  this  conclusion,  it  seems  that  we  must 
admit,  first,  that  Lord  Coke  has  endeavoured  to  support 
the  law  by  one  reason  too  many  ;  and,  secondly,  that  one 
huidatory  flourish  of  Blackstone  has  been  made  Avithout 
occasion. 
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If  the  rule  of  perpetuity,  which  restrains  executory  interests 
within  a  life  or  lives  in  being  and  twenty-one  years  after- 
wards, be,  as  is  sometimes  contended  (a),  the  only  limit  to 
the  settlement  of  real  estate  by  way  of  remainder,  the  fol- 
loAving  limitations  would  be  clearly  unobjectionable  : — To 
the  use  of  A.,  a  living  unmarried  person,  for  life,  with  re- 
mainder to  the  use  of  his  first  son  for  life,  with  remainder 
to  the  use  of  the  first  son  of  such  first  son,  born  in  the  life- 
time of  A.,  or  within  twenty-one  years  after  his  decease, 
for  life,  with  remainder  to  the  use  of  the  first  and  other  sons 
of  such  first  son  of  such  first  son  of  A.,  born  in  the  lifetime 
of  A.,  or  within  twenty-one  3'ears  after  his  decease,  succes- 
sively in  tail  male,  with  remainder  to  the  use  of  the  first 
son  of  the  first  son  of  A.,  born  in  his  lifetime,  or  within 
twenty-one  years  after  his  decease,  in  tail  male,  witli  re- 
mainder to  the  use  of  the  second  son  of  such  first  son  of  A., 
bcjrn  in  the  lifetime  of  A.,  or  within  twenty-one  years  after 
his  decease,  for  life,  with  remainder  to  the  use  of  his  first 
and  other  sons,  born  in  the  lifetime  of  A.,  or  within  twenty- 
one  years  after  his  decease,  successively  in  tail  male,  Avith  re- 
mainder to  the  use  of  the  second  sou  of  the  first  son  of  A., 
born  in  his  lifetime,  or  within  twenty  one  years  after  his 
decease,  in  tail  male,  Avith  remainder  to  the  use  of  the  third 
son  of  such  first  son  of  A.,  born  in  the  lifetime  of  A.,  or 
within  twenty-one  years  after  his  decease,  for  life,  with 
remainder  to  the  use  of  his  first  and  other  sons,  born  as 
before,  successively  in  tail  male,  vith  remainder  to  the  use 
(jf  such  third  son  of  the  first  son  of  A.,  born  as  before,  in 
tail  male,  with  like  rcMuainders  to  the  use  of  the  fourlli  and 
every  other  son  of  such  first  sou  of  A.,  born  as  Ijcfore,  for 

/;  Lewi.-*  on  ririiitiiily,  ]'.  lOs  ct  h"<|. 
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life  rospocthuly,  fullowed  b}^  like  romaindors  to  tlie  use  of 
their  respective  first  ;uul  otlior  sons,  Lorn  as  before,  succes- 
sively in  tail  male,  folU)\veil  by  like  remainders  to  tlie  use 
of  themselves  in  tail  male  ;  with  remainder  to  the  nso  of 
the  first  son  of  A.  in  tail  male  ;  with  remainder  to  the  use 
of  the  second  son  of  A.  for  life ;  with  similar  remainders  to 
the  use  of  his  sons,  and  sons'  sons,  born  as  before ;  with 
remainder  to  the  use  of  such  second  son  of  A.  in  tail  male, 
and  so  on. 

It  is  evident  that  every  one  of  the  estates  hero  limited 
must  necessarily  arise  within  a  life  in  being  (namely,  that 
of  A.)  and  twenty-one  years  afterwards.  And  yet  here  is  a 
settlement  which  will  in  all  prol)ability  tie  up  the  estate  for 
three  generations :  for  the  eldest  sou  of  a  man's  eldest  son 
is  very  frequently  born  in  his  lifetime,  or,  if  not,  will  most 
probably  be  born  within  twenty- one  years  after  his  decease. 
And  great  grandchildren,  though  not  often  born  in  the  life- 
time of  their  great  grandfather,  are  yet  not  unusually  born 
within  twenty-one  years  of  his  death.  Now  if  a  settlement 
such  as  this  were  legal,  it  would,  we  may  fairly  presume, 
have  been  adopted  before  now ;  for  conveyancers  are  fre- 
quently instructed  to  draw  settlements  containing  as  strict 
an  entail  as  possible  ;  and  the  Court  of  Chancery  has  also 
sometimes  had  occasion  to  carry  into  effect  executory  trusts 
for  making  strict  settlements.  In  these  cases  it  would  be 
the  duty  of  the  draftsman,  or  of  the  Court,  to  go  to  the  limit 
of  the  law  in  fettering  the  property  in  question.  But  it 
may  be  safely  asserted  that  in  no  single  case  has  a  settle- 
ment, such  as  the  one  suggested,  been  di-awn  by  any  con- 
veyancer, much  less  sanctioned  by  the  Court  of  Chancery, 
or  now  by  the  Chancery  Division  of  the  High  Court. 
The  utmost  that  on  these  occasions  is  ever  done  is  to  give 
life  estates  to  all  living  persons,  with  remainder  to  their 
fu'st  and  other  sons  successively  in  tail  male.  As,  therefore, 
the  best  evidence  of  a  man's  having  had  no  lawful  issue  is 
that  none  of  his  family  ever  heard  of  any,  so  the  best  evi- 
dence that  such  a  settlement  is  illegal  is  that  no  conveyancer 
ever  heard  of  such  a  di'aft  being  drawn. 
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The  Manor  of  v  A  General  Court  Baron  of  John  Freeman 
Fairfield  in     /  Esq.  Lord  of  the  said  Manor  holden  in  and 

the  County  of  (  for  the  said  manor  on  the  1st  day  of  Janu- 
MiddJesex.  l  ary  in  the  third  year  of  the  reign  of  our 
Sovereign  Lady  Queen  Victoria  by  the  Grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  Queen 
Defender  of  the  Faith  and  in  the  year  of  our  Lord  1840 
Before  John  Doe  Steward  of  the  said  Manor. 

At  this  Court  comes  A.  B.  one  of  the  customary  tenants  of 

this  manor  and  in  consideration  of  the  sum  of  £1000  of  laAV-  Cousidera- 

ful  mone}'  of  Great  Britain  to  liim  in  hand  well  and  truly  tion. 

paid  b}'  C.  D.  of  Lincoln's  Inn  in  the  county  of  Middlesex 

Esq.  in  open  Court  surrenders  into  the  hands  of  the  lord  of  Surrender. 

this  manor  b}-  the  hands  and  acceptance  of  the  said  steward 

by  the  rod  according  to  the  custom  of  this  manor     All 

that  messuage  «S:c.   \_here  describe  the  jn-emtses]  with  their  Parcels. 

appurtenances  (and  to  which  same  premises  the  said  A.  B. 

was  admitted  at  the  general  Court  holden  for  this  manor 

on  the  12th  da}'  of  October  1838)     And  the  reversion  and 

reversions  remainder  and  remainders  rents  issues  and  profits 

thereof     And  all  the  estate  right  title  interest  triist  })enofit  Estate. 

property  claim  and  demand  whatsoever  of  the  said  A.  B.  in 

to  or  out  of  the  same  premises  and  every  part  thereof     To 

the  use  of  the  said  C.  D.  his  lieirs  and  assigns  for  ever 

according  to  the  custom  of  this  manor. 

Now  at  this  Court  comes  tlio  said  ( '.  1).  and  prays  to  bo  Admittiinre. 
admitted  to  all  and  singular  tlie  said  customary  or  (•••2)y- 
hold  hereditaments  and  premises  so  sui-rondcrcd  to  liis  uso 
at  this  Court  as  aforesaid  to  wliom  the  lord  of  this  manor 
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l»y  tliG  said  steward  grants  st-isiu  thereof  Ly  the  rod  To 
Habeiuliim.  HAVE  AND  TO  HOLD  tho  said  messuage  hereditaments  and 
premises  with  their  a})purt('nanpes  unto  tho  said  C.  I),  and 
liis  heirs  to  lie  hohk'U  of  tlio  lord  hy  copy  of  court  roll  at 
the  will  of  the  lord  according  to  the  custom  of  this  manor 
by  fealty  suit  of  court  and  the  ancient  annual  rent  or  rents 
and  other  duties  and  services  therefor  due  and  of  right 
accustomed  And  so  (saving  the  right  of  the  lord)  the  said 
0.  D.  is  admitted  tenant  thereof  and  pays  to  the  lord  on 
Fine  £50.  such  his  admittance  a  fine  certain  of  £50  and  his  fealty  is 
respited. 

(Signed)  John  Doe  Steward. 
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A. 

Abaxdoxmext,  evidence  of,  ool. 

Abeyance,  inlieritance  in,  ol'). 

AiiSTKACT  of  title,  vendor  bound  to  furnisli  an,  olV.K 
now  fortjr  years  sufficient,  .MO. 

AccouM'  current,  stauijts  on  mort^'ages  to  secure,  b'Hi,  u. 

Acci'MrLATioN,  restriction  on,  .■i72. 

AcKXOwr,Ei)(i.MKXT  of  deeds  by  married  women,  279,  o(w. 

(if  riji:lit  to  jn'oduction  of  documents,  oiil, 

AcTIOXS,  real  and  jHTsonal,  N. 

Ad.mixistbatoi;,  11,  o.)2. 

of  bare  tiiislee,  1-1 1. 

Admittaxck  to  coi)ybolds,  421,  42f»,  VM,  440,  441,  443,  538,  040. 

Advowsox  a])pendant,  378. 

a^^reements  for  resij'iiation,  ;J!)(). 

conveyance  of,  398. 

in  gross,  378,  395,  397. 

of  I'octories,  oOG. 

of  vicai-ages,  398. 

])ro])er  length  of  title  to,  539,  540. 

limitation  of  actions  and  suits  for,  552. 

AgkeE-MLXTS,  what  reiiuircd  to  be  in  writing,  201. 
stamps  on,  201,  n. 

county  courts  agreements  foi'  sale  or  lease,  203. 
for  lease,  459. 

stamps  on,   159,  n. 

A(,l;l(.rLiL-KAi.  Holdings  (England)  Act,  18.S3.  .450,  482,  483— 
4.S0. 

AlD.S,  149,  152. 

.VUKX,  S7,  19,s. 
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Aliexation  of  real  estate,  23,  21,  o9,  GO,  G2,  G4,  GG,  83,  85,  87, 
89,  91,  99,  UK),  103,  US,  119,  299. 
power  of,  uiicounected  with  ownership,  349. 
of  executory  interest,  3GG. 
of  copyholds,  420,  437,  439,  442,  G49. 

Ambassadors,  children  of,  88. 

Ancestor,  power  of,  over  expectations  of  heirs,  G2. 
descent  to,  130,  138,  139. 
formerly  excluded  from  descent,  131. 

Ancient  demesne,  tenure  of,  IGO,  419. 

AxxuiTlES  for  lives,  enrolment  of  memorial  of,  now  unneces- 
sary, 383,  384. 
registration  of,  384. 
search  for,  oGG. 

Anticipation,  clause  against,  2G8,  2G9. 

ArrENDANT  incorporeal  hereditaments,  374,  376,  378. 

common  ap2iendant,  147,  n.,  555,  G05,  GIG,  G17,  625. 

Application  of  purchase-money,  necessity  of  seeing  to  the,  548. 

Appointment,  powers  of,  244,  345,  349— See  Powers. 

Apportionment  of  rent,  39,  40,  391,  468. 
of  rent-charge,  391. 
by  Land  Commissioners,  391. 

Appurtenances,  381.. 

Appitrtenant  incorporeal  hereditaments,  380,   554,   ooo,   574, 
578. 
rights  of  common  and  of  way,  380,  ooo,  574,  578, 
618. 

Arms,  grant  of,  175,  n. 

directions  for  use  of,  341. 

Arts,  conveyance  for  promotion  of,  99. 

Assart,  619. 

Assets,  104. 

equitable,  105. 

Assignee  of  lease  liable  to  rent  and  covenants,  462,  463. 

Assignment  of  satisfied  terms,  491—494. 
of  lease,  472,  541,  544. 
of  chattel  interest  must  be  by  deed,  472. 
of  underlease,  543,  544. 

Assigns,  87,  176. 

Assurance,  further,  535,  537,  573,  577,  634. 
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Attaixder  of  tenant  in  tail,  80. 

of  tenant  in  fee,  91,  loG. 
abolition  of,  30,  80,  91,  199. 

Attexdant  terms,  491 — 494. 

Attestation  to  deeds,  228,  346. 

to  wills,  246,  248,  348,  442.  \ 

to  deeds  exercising  powers,  346,  347. 

Attested  copies,  545,  560. 

Attorxeys'  and  Solicitors'  Acts,  238,  526— See  stats.  33  &  34 
Yict.  c.  28,  and  44  &  45  Yict.  c.  44. 

Attorxmext,  296,  375. 

now  abolished,  297,  376. 

AucTiox,  sale  of  land  by,  202. 

opening  of  biddings  abolished,  202. 

Autre  droit,  estates  in,  490. 

Autre  vie,  estate  pur,  25,  26,  54. 

quasi  entail  of,  82. 

in  a  rent-charge,  388,  389. 

in  coin-holds,  423. 


B. 

Baxkruptcy,  118,  429,  474. 

insolvent  estate  of  deceased  debtor  may  bo  ad- 
ministered in,  107,  142,  263. 

of  tenant  in  tail,  81. 

of  cestui  que  trust,  205. 

of  tenant  in  fee  simple,  120. 

of  trustee,  205. 

search  for,  567. 

exercise  of  powers  in,  344. 

of  owner  of  land  subject  to  rent-charge,  392, 
393,  n. 

power  of  trustee  in,  as  to  copyholds,  429. 

disclaimer  of  leaseholds  by  trustoo  in,  475. 

us  to  leaseholds  in,  475. 

Bake  tru.stee,  141,  199,  n.,  280,  441. 

Bargaix  and  sale,  219,  220,  223,  242,  -161,  532,  628. 

required  to  be  enrolled,  221,  221,  n.,  21.'!. 

for  a  year,  221,  223,  62S. 

of  lands  in  Yorkshire,  213,  5.32. 

Base  fee,  75,  79.  ' 

Ba.stardv,  156. 
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Bedford  Level  registry,  233. 

Bexefice  with  cure  of  souls,  120. 
sequestration  of,  120. 

Benefices  upon  the  continent  of  Europe,  21,  n. 

Bexeficial  owner,  conveyance  as,  241,  53G,  .jTO,  581. 

Biddings,  ojiening  of,  abolished,  202. 

BOKDARII,  146. 

BoROUGH-English,  toiiiue  of,  100. 

Breach  of  covenant,  waiver  of,  407. 

actual  waiver  of,  407. 
implied  waiver,  407. 
re-entry  upon,  405 — 470. 

Burgage,  tenure  in,  149. 

Burgexses,  148. 

Bi'RIAL  grounds,  vesting  of  property  in,  207. 
sites  for,  99. 


C. 

Calvix's  case,  88. 

Cax'AL  shares,  personal  property,  9. 

Certificate  of  official  search  of  registers,  &c.,  118,  566. 
of  acknowledgment  by  married  woman,  280. 

Cesser  of  a  tenn,  proviso  for,  487. 

Cestui  que  trust,  203,  205,  334. 

difference  between  the  rights  of  trustee  and, 

193,  n. 
is  tenant  at  will,  455. 
que  vie,  26,  27. 

Chambers,  18. 

Chaxcery  Amendment  Act,  1858.  .213. — See  slat.  21  &  22  Vict. 
c.  27. 
ancient,  180,  194. 
modern,  194. 

interposition  of,  between  mortgagor  and  mortgagee, 
505. 

Chancery  Divii^ion,  matters  assigned  to,  128,  193,  215,  505. 

CnARiTTES,  incorporated,  101. 
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Charity,  convej-ance  to,  92,  93,  93,  100. 

exemptions  from  Mortmain  Act,  97. 
enrolment  of,  92,  n.,  94,  97,  n. 
new  trustees  of,  207. 
commissioners,  97. 
otHcial  trustee,  98. 
investment  of  funds,  101. 

Chattels,  7,  8,  8,  n.,  9. 

Cheltenham,  manor  of,  4o0. 

Codicil,  201. 

Collation,  395. 

Commissioners,  Land,  169,  391. 

Common,  rights  of,  376—378,  380,  5o5,  j74,  60j. 
of  copyholds,  436. 
appendant,  ooo,  605,  610,  615,  616. 
commonable  beasts,  014. 
no  common  for  a  house,  615. 

ancient  meadow,  615. 
appendant  need  not  be  prescribed  for,  616. 

shall  be  apportioned,  617. 
appurtenant  is  against  common  right,  (518. 
writ  of  novel  disseisin,  623. 
the  remedy  ascertained  the  right,  623. 
extinguishment  of  rights,  5oo,  625. 
fields,  378,  404,  018. 
metropolitan  commons,  377. 
suburban  commons,  378. 
in  gross,  395,  555. 
limitation  of  rights  of,  555,  626. 
tenants  in,  167. 

Common  forms,  237,  239,  574. 

Common  Law  Procedure  Act,  1854.  .211,  211,  n.  (c).— See  stat. 
17  &  18  Yict.  c.  125. 

Community,  tribal,  404. 
village,  404. 

Commt'TATIon  of  tithes,  401. 

of  manorial  rights,  433. 

COMI'ANIES,  joint  stock,  lOl. 

Compensation  for  improvements,  4o'j,  n.,  482,  183. 

power  to  charge  holding  with  ro])ayment,  IS.j. 

Concealed  fraud,  limitation  in  cases  of,  551. 

Condition  of  ro-entiy  for  non-payment  of  rent,  2iM,  464. 
demand  of  niit  formerly  refpiirod,  294. 
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COXDITIOX, modern  iivocccdings,  20  I. 
i'oniierly  inalionablo,  2!»(). 
soverance  of  revorsion,  464,  4(57. 
on  breacli  of  covenants,  4GJ— 470. 
effect  of  licence  for  breach  of  covenant,  4Gj,  467. 
effect  of  waiver,  4(57. 

Conditional  gift,  od,  GO,  119. 

Consent  of  protector,  74. 

as  to  copyholds,  428,  444. 

CONSIDEKATION,  178,  188,  195,  224,  227,  572,581,  G2S,  G30,  (549. 
on  feoffment,  178,  187,  189,  192. 
a  deed  imports  a,  179. 

Consolidation  of  secmities,  527—529. 

Construction  of  wills,  25,  20,  254,  2G0. 

of  law  as  to  attendant  terms,  494. 
of  words,  17,  2G. 

Contingent  remainders,  311,  315,  371. 

ancientlj'  illegal,  312. 

Mr.  Fearne's  Treatise  on,  31G,  n. 

definition  of,  316. 

example  of,  316,  320,  325,  366. 

rules  for  creation  of,  318,  321. 

vesting  of,  319,  321. 

formerly  inalienable,  326,  327. 

destruction  of,  328. 

now  indestructible,  328,  333,  334. 

trustees  to  j^reserve,  332,  333. 

of  trust  estates,  334,  371. 

difference  between  executory  devises 

and,  365. 
of  copyholds,  447. 

Contingent  Eemainders  Act,  1877.— See  statute  40  &  41  Yict. 
c.  33. 

Continuing  breach  of  covenant,  467. 

Contract  cannot  bar  estate  tail,  78. 
sjiecial,  104. 
where  time  not  of  essence,  202. 

Conveyance,  fraudulent,  102. 
of  advowson,  398. 
of  tithes,  401. 
by  tenant  for  life,  367. 
of  land  decreed  to  be  sold  or  mortgaged  to  pay 

testator's  debts,  47. 
voluntarv,  102. 

by  deed, '179,  180,  221,  288,  291. 
bj'  married  women,  280. 
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CoNTEYAA'CE  to  iises,  224,  22o,  226. 

form  of  a  conveyance,  226,  240,  oil. 
of    land  passes    advantages  not    strictly   appur- 
tenant, 381,  574,  579. 
passes  all  the  estate  and  interest  of  party 
conveying,  575. 

CoxTEYA^'CiXG  and  Law  of  Property  Act,  1881,  importance  of 
this  statute,  583. — See  also  Statute  44  &  45  Vict.  c.  41. 
changes  in  form  of  conveyance  rendered  possible  by,  240, 
574—583. 

COPARCEXERS,  128. 

descent  amongst,  137,  591. 

Copyhold  Acts,  1852  and  1858  . .  435. 

Copyholds,  definition  of,  403. 
origin  of,  403. 

growth  of  the  law  of  copyhold  tenure,  408. 
Littleton's  account  of  the  tenure,  411. 
progress  of  development  of  copyholders'  rights,  413. 
for  lives,  413,  422. 
of  inheritance,  412. 
history  of,  403. 

estates  in  copyholds,  412,  417,  428. 
lease  of,  by  licence  of  the  lord,  419,  n. 
estate  tail  in,  424,  429. 
exchange  of  freehold  for  copyhold,  377,  n. 
estate  pur  autre  vie,  423. 
customaiy  recovery,  427. 
forfeitui'e  and  re-grant,  427. 
equitable  estate  tail  in,  445,  446. 
ancient  state  of  copyholders,  417,  426. 
alienation  of,  426,  437,  439—442,  649. 
subject  to  debts,  428. 
power  of  trustee  in  bankruptcy  as  to,  429. 
trustee  in  bankruptcy  need  not  bo  admitted,  429. 
descent  of,  430,  585. 
tenure  of,  430. 

commutation  of  manorial  rights  in,  433. 
enfranchisement  of,  434,  435,  436. 

by  tenant  for  life,  430. 
copyholds  which  are  wife's  separate  property,  441, 

450. 
mortgage  of,  513. 
gi-ant  of,  438,  439. 
seizure  of,  443. 

sunender  of,  427,  437,  4  19,  (!J9. 
admittance  to,  121,  429, 439, MO,  441,  443,  53S,  619. 
contingent  roiiiaindcis  ol',  417. 
deposit  of  copies  of  court  roll,  515. 
abstract  of  title  on  jturchase  of,  510. 
sale  of  liiiid  fonmrly  copyhold  which  has  been  on- 

fiaiicliisr^d,  513. 

W.K.P.  ''  ^' 
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ConroRATiON,  conveyance  to,  100. 

Corporeal  hpreditamonts,  12,  17,  .'503. 

now  lie  in  grant,  ;393. 

Costs,  mortgage  to  secure,  520. 

COTARII,  140. 

Counter-claims,  214. 

Counterpart,  stamp  on,  181. 

Counties  palatine,  114,  115. 

County  Courts,  equity  jurisdiction  of,  195,  207,  509. 
agreements  for  sale  or  lease,  2013. 

Court,  suit  of,  150,  152,  155,  157. 
customary,  410,  437,  438. 
rolls,  411,  438. 

Court  baron,  148. 

Court  of  Judicature.— See  Supreme  Court  of  Judicature 
Acts. 

Court  of  Probate,  249. 
Covenant  to  stand  seised,  243. 

Covenants  in  a  lease,  462. 

run  •with  the  land,  403. 

lessor's,  464. 

re-entrj'  on  breach  of,  465,  469. 

effect  of  licence  for  breach  of,  465,  466. 

waiver  of  breach  of,  467. 

for  quiet  enjoyment,  implied  by  certain  words,  532. 

for  title,  240,  533,  535—539,  572,  682. 

statutory  covenants  for  title,  240,  536—539,  580. 

heirs  now  bound  by  covenant,  104,  534. 

now  implied  by  statute  in  certain  cases,  536,  575. 

cases  in  which  covenants  for  title  are  not  now  im- 
plied, 538. 

benefit  of  implied  covenant  to  run  with  the  land, 
538. 

implied  by  statute  may  be  varied  by  deed,  539. 

to  produce  title  deeds,  560,  561. 

Coverture,  266,  550. 

Creditors,  conveyances  to  defraud,  102. 

judgment,  107,  110.— See  Judgment  Debts. 

may  witness  a  will,  249. 

sale  of  copyhold  estates  for  benefit  of,  429. 
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Cuovrs  debts,  81,  115,  205,  428.— See  Debts. 

registratiou  of,  116,  117. 

search  for,  117,  566. 
forfeiture  to  the,  80,  91,  156,  198,  199. 
limitation  of  rights  of,  549. 

Curtesy,  tenant  by,  274,  275,  n.,  276,  n.,  277. 
of  gavelkind  lands,  159,  n.,  275. 
as  affected  by  the  new  law  of  inheritance,  276,  n.,  636. 
of  copyholds,  436,  450. 

Custody  of  documents,  underttiking  for  safe,  564. 

CusTOMAKY  court,  410,  437. 

freeholds,  408,  n.,  409,  419,  422. 
recovery,  427. 

Customs,  403,  625,  626. 

Cy  pres,  doctrine  of,  325. 


Daughters,  descent  to,  127,  137,  591. 

Death,  civil,  29. 

gift  by  will  in  case  of,  without  issue,  256. 

Debts,  crown,  81,  115,  205,  428,  566. 

where  trustees  and  executors  may  sell  or  moitgage  to 

pay,  261,  262. 
devisee  in  fee  or  in  tail  charged  with,  262. 
of  deceased  traders,  105. 

judgment,  81,  107,  110,  112,  114,  204,  428,  473,  oG(i. 
liability  of  lands  to,  103,  104,  106,  367. 

of  leaseholds  to,  473. 
insolvent  estate  of  deceased  debtor  may  be  administered 

in  bankruptcy,  107,  142,  263. 
simple  contract,  106,  115,  n. 
charge  of,  by  will,  106,  261,  263. 
creditors  who  now  stand  in  ecjual  degree,  107. 
sale  or  mortgage  for  paj'ment  of,  .'567. 
copyholds  now  liable  to,  428. 
liability  of  trust  estates  to,  203. 

Declaratiox  of  title,  act  for,  567. 

Deed,  179,  472. 

of  grant,  217,  242,  571,  581. 
alteration,  rasure  or  addition  in,  ISO,  ISO,  n, 
whether  si;^iiing  necessarv  to,  183. 
poll,  181,  182.  "^  . 

required  to  transfer  incorj>or<'al  liercditamonts,  28S. 
on  grant  of  rc.-nt-charge,  .3^3. 
•     of  grant,  conveyance  of  rcvfrsion  I»y,  291. 

t  r  2 
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Deeds,  stamps  on,  181. 

similarity  of,  234. 

onroliuent  of,  oiio. 

iiiuleitakiiig  for  safe  custody  of,  5G4. 

grant  of,  573,  n.,  632.— Sec  Title  Deeds. 

Demand  for  rent,  294. 

Dem^vndant,  G9. 

Demesne,  the  lord's,  KiO,  41i). 

Demise,  implies  a  covenant  for  (jnict  enjoyment,  532. 

Denizen,  88. 

Descent,  11. 

of  an  estate  in  fee  simple,  125 — 142,  585,  591,  63(5. 

of  an  estate  tail,  80,  82,  130. 

of  estate  of  mortgagee,  142,  263,  507. 

of  estate  of  trustee,  142,  165,  199,  263. 

gradual  jirogross  of  the  law  of,  122. 

of  gavelkind  lands,  158. 

of  borough  English  lands,  160. 

of  an  equitable  estate,  200. 

of  tithes,  401. 

of  incorporeal  hereditaments,  394. 

of  copyholds,  430,  585. 

Destruction  of  entails,  66. 

Devise.— See  Will. 

Disabilities,  time  allowed  for,  550,  55(). 

Disclaimer,  122,  259,  361,  393,  475. 

Distress,  293,  485,  613. 
clause  of,  386. 

statutory  powers  of  distress,  387. 
for  rent  reserved  by  underlease,  477. 

Dockets,  109. 

Domesday  Survey,  145. 

Dominant  tenement,  555. 

Donative  advowsons,  395. 

Donee  in  tail,  58. 

Doubts,  legal,  184. 

Dower,  281,' 282. 

action  for,  287. 

recovery  of  widow's  dower  by  bill  in  equity,  287. 

of  gavelkind  lands,  283. 

under  old  law  independent  of  husband's  debts,  282, 
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Dower,  old  method  of  barring,  283. 

imder  the  Dower  Act,  285,  285,  n. 

declaration  against,  286. 

modern  method  of  barring,  352. 

uses  to  bar,  353,  f332. 

of  copj'holds,  436,  451. 

formerlj'  defeated  by  assignment  of  attendant  term,  493. 

leases,  by  tenant  in,  286. 

Deaixixg,  40,  41,  43,  n.,  377. 

Duplicate  deed,  stamp  on,  181. 


E. 

Easemexts,  574. 

grant  of,  by  general  words,  381,  n.,  578. 
limitations  of  right  to,  555. 

Educational  association,  conveyance  to,  99. 

incorporation  of  trustees,  101. 
new  trustees,  207. 

Ejectment,  action  of,  415,  n. 

"  John  Doe,"  415,  n, 

of  mortgagor  by  mortgagee,  504. 

Elegit,  writ  of,  108,  112,  428. 

Emblements,  38,  455. 

Enclosure.— See  Inclosuee. 

Endowed  schools,  98. 

Enfranchisement  of  copyholds,  434. 
by  agreement,  436. 

Enrolment. — See  Inrolment. 

Entail.— See  Tail. 

Entireties,  husband  and  wife  take  by,  273. 

Entirety,  129. 

Entry,  necessary  to  a  lease,  217,  218,  460. 
tenant's  po.siti<jn  altered  by,  217. 
right  of,  supported  a  contmgt^nt  remainder,  329. 
on  court  roll  of   deed  barring  (wtate  tail,  must  be  mado 

within  six  months,  415,  n. 
power  of,  to  secure  a  ront-chargo,  38(5. 
statutory  powers  of  entry,  iS:c.,  380. 
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Equitable  assets,  104. 

estate,  19;J— li>7,  2l,>,  ;j;m,  ;J86,  519. 

foi-iiioily  no  escheat  of,  198. 
fort'oiture  of,  li)i). 
creation  and  transfer  of,  200. 
descent  of,  200. 
tenant  for  life,  201. 
estate  lial)lo  to  debts,  20;i. 

tail  in  lands  to  be  purchased,  190. 
tail  in  copyhold  may  be  barred  bj'  deed,  44i5. 
in  mort,i;at;:ed  lands,  519. 
.surrender  of,  445. 
of  alien,  198. 
of  wife,  207. 
curtesy  of,  275. 
relief,  213,  214. 
waste,  33. 

Equitable  rights,  194,  u. 

Equities,  incidental,  214. 

Equity,  rules  of,  now  to  prevail,  191,  192. 
follows  the  law,  195. 
a  distinct  system,  211. 
of  redemj)tion,  500,  527,  n. 

is  an  equitable  estate,  193,  519. 

mortgage  of,  522,  528,  529. 

Erasure,  180. 

Escheat,  155,  157,  157,  n. 

formerly  none  of  trust  estates,  198. 
law  of  escheat  now  applies,  198. 
none  of  a  rent-charge,  394. 
of  copyholds,  430. 

Escrow,  180. 

ESCUAGE,  152. 

ESSARTS,  619. 

Estate  during  widowhood,  29. 
legal,  192. 

pur  autre  vie,  25,  20,  389,  423. 
in  autre  droit,  490. 
leases  and  sales  of  settled,  31,  48,  oo. 
grant  of,  59,  572,  579. 
tail,  57,  58,  05,  72,  74,  130,  175,  196,  253,  257,  258,  307, 

370,  429,  595. 
for  life,  20,  21,  25,  28,  29,  75,  175,  196,  255,  388. 
for  life  in  copyholds,  422. 
in  fee  simple,  175,  389. 
in  fee  simple  in  copyholds,  428,  430. 
ancient  incidents  of  tenure,  147,  n.  6C5. 
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Estate  no  esclieat  of  trust,  198. 
forfeiture  of  trust,  199. 

of  life,  177,  329. 
creation  and  transfer  of  trust,  200. 
must  be  marked  out,  224. 
of  wife,  269. 
particular,  290. 

one  person  may  have  more  than  one,  302. 
words  of  limitation,  174,  17o,  241,  304. 
in  remainder,  305,  307. 
where  the  first  estate  is  an  estate  tail,  308. 
estate  arising  by  force  of  statute  on  execution  of  statu- 
tory power,  367. 
in  copyhold,  412,  417,  428. 
sale  of,  by  trustee  in  bankruptcy,  429. 
at  will,  417. 

equitable,  194—197,  215,  334,  396,  519.— See  Equit- 
able Estate. 
clause,  228,  240,  572,  579,  631,  649. 

Estoppel,  lease  by,  461. 

Excn^US'GE,  by  tenant  in  tail,  80. 

implied  effect  of  the  word,  532. 
power  of,  356,  358. 
of  freehold  for  copyhold,  377,  n. 
statutory  provision  for,  377,  n. 

ExEClJTiox  of  a  deed,  179,  346,  347. 

Executors,  directions  to,  to  sell  land,  362,  363. 

devise  of  real  estate  independent  of  assent  of,  261. 
where  they  may  sell  or  mortgage  to  pay  debts,  262. 
take   an  interest  in  real  estate  vested  in  a   solo 

trustee  or  mortgagee,  263. 
power  to  convey  real  estate  contracted  to  bo  sold, 

263. 
exoneration  of,  from  liability  to  pay  rent- charges, 

392. 
exoneration  of,  from  rents  and  covenants  in  leases, 

473. 

Executory  devises.— See  Executory  Interest. 

devise,   difference   between   contingent  remainder 
and,  365. 
validity  of  a  limitation  as  an,  370. 
interest,  312,  321,  338,  364,  368,  647. 

creation  of,  under  Statute  of  Uses,  339. 

by  will,  361. 
alienation  of,  366. 
limit  to  creation  of,  369. 
executory   limitations   to   taku    effect   on 

failure  of  issue,  370. 
in  copyholds,  448. 
where  preccdi-d  by  estate  tail,  370. 


G64  im)l:x. 

ExPllESS  power  of  Icasinp:,  ;H,  ooG. 
Express  trust,  limitation  in  cases  of,  ooO,  ooi 

F. 
Fakminq  leases,  10. 

Father,  tlesccnt  to,  132,  138. 

his  power  to  appoint  a  guardian,  153. 

Fealty,  loO,  152,  155,  157,  292,  430. 

Fee,  moaning  of  term.  Go. 

simple,  83,  86,  143,  175. 

words  in  fee  simple  niaj'  be  used  in  a  deed,  175,  422,  581. 

simple,  alienation  by  tenant  in  fee. — See  Alienation. 

joint  tenants  in,  1G3. 

equitable  estate  in,  197. 

gift  of,  by  ■will,  255,  257. 

estate  of,  in  a  rent-charge,  389. 

customary  estate  in,  419,  428. 

enlargement  of  long  term  into  fee  simple,  496,  497. 
See  also  Term. 

Fee  farm  rent,  471,  n. 

tail,  65,  175.— See  Tail. 

Feme  covert.— See  Married  Woman  ;  Wife. 

Feoffment,  61,  n.,  171,  177,  185,  189,  291. 

to  the  use  of  feoffor,  187. 

forfeiture  by,  177. 

deed  required  for,  183. 

by  idiots  and  lunatics,  177. 

by  infants  of  gavelkind  lands,  177. 
*■  by  tenant  for  life,  177. 

writing  formerly  unnecessary  to  a,  178. 

■JFeudAL  system,  introduction  of,  3,  5,  n.,  22,  n.,  28,  144. 

abolition  of,  7,  86. 

feuds  originally  for  life,  21,  303. 

feudal  system  of  land  holding  upon  the  conti- 
nent of  Euroj^e,  21,  n. 

tenancies  become  hereditary,  22,  n.,  58. 

grantee  of  feudal  estate  regarded  as  taking  only 
a  personal  interest,  303. 

Feudum  novum  ut  antiquum,  131. 

Fields,  common,  378,  404. 
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Fete,  70,  71,  278,  650. 

fines  on  leases,  37. 

formerlj'  used  to  convey  ■wife's  lands,  278. 
attornment  could  be  compelled  on  conveyance  by,  297. 
payable  to  lord  of  copyholds,  422,  050. 

Fixes,  search,  for,  5G5. 

FiKE,  insurance  of  imiDrovements,  45. 

relief  against  forfeiture  for  non-insurance,  469. 
po"n'er  to  insru'e  against,  in  mortgages,  510. 

Fixtures  on  agricultiu-al  and  pastoral  holdings,  463,  482,  n., 
486. 

FORECLOSmE,  508,  553. 

court  may  direct  sale  of  property  instead  of,  509. 
assigned  to  Chancery  Division,  506. 

FORESHOEE,  379,  380. 

Forfeiture  by  feoffment,  177. 

and  re-grant  of  copyholds,  427. 

for  treason,  80,  91,  156,  156,  n.,  199,  427. 

abolition  of,  30,  80,  91,  156,  199,  430. 
on  breach  of  covenants,  465,  469 — 472. 

Form  of  a  conveyance,  226,  571,  581. 

Formedox,  67. 

Frankalmoign,  60,  161. 

Frankmarriage,  60. 

Fraud,  concealed,  limitation  in  cases  of,  551. 

Frauds,  Statute  of  (see  also  statute  29  Car.  II.  c.  3),  26,  183, 
200,  203,  204,  246,  293,  457,  458,  472,  515. 

Freebexch,  436,  450. 

Freehold,  28,  58,  83,  86,  148,  541. 

customary  freeholds,  419,  420,  422,  425. 
exchange  of  freehold  for  copyhold,  377,  n. 
any  estate  of,  is  larger  than  estate  for  tenn  of  years, 
488. 

Freemex,  151,  613. 

G. 
Gain,  612. 

Gardens  for  the  poor,  378. 

Gavelkind,  158,  177. 

curb.'sy  of  gavelkind  lands,  159,  n.,  275. 
dower  of  gavelkind  lands,  2S3. 
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General  occupant,  20. 

residuary  doviseo,  2d'2. 

rc{J:istrv,  Jj!',  afiS. 

words/2'28,  210,  o72,  oTS,  028,  031. 

Gestation,  period  of,  included  in  time  allowed  l)y  rule  of  por- 
potuity,  73,  n.,  309. 

Gift,  conditional,  59,  05,  111), 
in  tail,  143,  257,  258. 
in  fee,  143,  257,  258. 
to  use  of  feoffee,  178. 
with  livery  of  seisin,  173,  ISO. 
to  husband  and  wife  and  a  third  person,  272. 
their  heirs,  272. 

Give,  word  used  in  a  feoffment,  174. 

warranty  formerly  implied  by,  530,  532. 

Glamorgan,  county  of,  024. 

Goods,  7,  8,  n.,  9. 

Grand  serjeanty,  158. 

Grant,  deed  of,  217,  242,  291,  292,  301,  421,  n.,  571,  581. 
an  innocent  conveyance,  242. 
construed  most  strongly  against  grantor,  24. 
incorporeal  hereditaments  lay  in,  288,  374,  380. 
proper  operative  word  for  a  deed  of  grant,  242. 
of  easement,  377,  n.,  578. 
of  copyholds,  438,  439. 
implied  effect  of  the  word,  242,  532. 

Gross,  incorporeal  hereditaments  in,  378,  554. 
seignory  in,  382. 
common  in,  395,  ooo. 
advowson  in,  378,  395,  397. 
prescription  for  exercise  of  rights  in,  554. 

Guard  LVN,  153. 


H. 

Habendum,  228,  234,  235,  572,  582,  029,  032,  050. 

ILvLF-BLOOD,  descent  to,  134,  139,  5SC. 

Heir,  anciently  took  entirely  from  grantor,  24. 
alienation  as  against,  59. 

power  of  ancestor  over  expectations  of  heirs,  absolute,  02. 
is  appointed  by  the  law,  87,  121. 
bound  by  specialty,  104,  534. 
at  law,  121. 
expectant,  59,  04. 
apparent,  121. 
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Heir   presumptive,  121. 

cannot  disclaim,  122. 

word  "lieirs"  used  in  convej-anco  of  estate  of  inheritance, 

17o. 
is  a  word  of  limitation,  17(),  ."304. 
de-s-ise  to,  260. 

contingent  remainder  to,  307,  310,  314. 
gift  to  "lieirs,"  314. 

Hereditaaiexts,  6,  9. 

corporeal,  12,  n.,  17. 

incorporeal,  12,  n.,  13,  288,  374,  393. 

Heriots,  431,  436. 

heriot  service,  432,  n. 
custom,  433,  u. 

Hides  and  j^ard  lands,  611. 

High  Court  of  Justice,  11 J,  168,  169,  190. 

enrolment  of  deeds  in,  oiio. 

High  treason,  80,  91,  156,  430. 

Homage,  149,  437. 

HoxouR,  titles  of,  9,  402. 

Houses  in  boroughs,  148. 

Hull  registry,  231. 

HrsBAND,  right  of,  in  his  wife's  lands,  121,  266,  277,  449,  479. 
present  powers  of,  277. 
^Married  Women's  Property  Act,  1882.  .266,  270,  449, 

480. 
and  wife  one  person,  272. 
could  not  convey  to  his  wife,  273. 

unless    by   Statute    of 
^Uscs,  273. 
holding  over,  is  a  trespasser,  277. 
appointment  by,  to  his  wife,  349. 


I. 

Idiots,  89,  177,  4  13,  .">.J6. 

I.M.MOVKAIJLE  property,  2,  6. 

LmI'LICATION',  gifts  in  a  will  by,  2."*7. 

I.Ml'liOVEMENTs,  JO,  41,  13,  9.j,  4.j.j,  n.,  482,  4fi.>. 

niid.r  Settled  Land  Act,  1SS2.  .13—16. 
enuiiK'i'iition  of,  uiidci'  flu-  .\ct,   13.   II,  nil. 
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Inclosure,  44,  n.,  370,  377. 

conveyance  of,  will  cany  adjoining  waste,  379. 
,  Commissioners,  377. 

See  also  Laxd  Commissioners. 

Incorporated  charities,  101. 

Incorporeal  property,  12,  13,  2S8,  374,  393. 

not  subject  to  tenure,  394. 

Incumbrances,  searches  for,  524,  n.,  565,  566. 

money  sufficient  to  provide  for,  may  now  be 

paid  into  Court,  547. 
covenant  that  estate  is  free  from,  535,  537,  573, 
576,  633. 

Indenture,  181. 

Indestructibility  of  land,  1. 

Induction,  395. 

Infants,  89,  177,  364,  443,  556. 
tenant  for  life,  54. 
leasing  and  sale  of  infant's  land,  91. 
management  of  land  during  minority,  154,  n. 
marriage  settlements,  89,  350. 

Inheritance,  law  of. — See  Descent. 

trust  of  terms  to  attend  the,  491,  492. 
owner  of,  subject  to  attendant  term,  had  a  real 
estate  in  equity,  494. 

Injunction,  31,  212,  214. 

Innocent  conveyance,  242. 

Inrolment  of  deeds  barring  estate  tail,  70,  n.,  72,  74,  445,  565. 
of  conveyance  for  charitable  uses,  92,  92,  n.,  97,  n. 
of  separate  deed  of  trust,  94. 
of  bargain  and  sale,  221,  243. 
of  memorial  of  deeds  as  to  lands  in  Middlesex  and 

Yorkshire,  231,  243,  565. 
of  wills  in  Middlesex  and  Yorkshire,  264, 
of  memorial  of  annuities  for  lives,  383,  566. 
of  deeds  in  the  inrolment  department  of  the  central 

office  of  the  High  Court  of  Justice,  565,  566,  n. 

Insolvency,  1  IS,  567. 

insolvent  estate  of  deceased  debtor  may  be  ad- 
ministered in  bankruptcy,  107. 

Institution,  395. 

Insurance,  relief  against  forfeiture  for  non-insurance,  469. 
of  improvements,  45. 

Intention,  rule  as  to  observing,  in  wills,  254,  257. 
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Interesse  termini,  461. 

Interest,  stipulatioB  to  raise,  void,  516. 

stipulation  to  diminish,  good,  516. 
former  highest  legal  rate  of,  516. 

Intestacy,  11,  12,  n.,  27,  394,  520. 
of  a  bare  trustee,  141. 
registration  in  Yorkshire  of  affidavit  of,  265. 

Investment  of  charity  funds,  101. 

of  capital  money  arising  under  Settled  Land  Act, 
1882..  49— 52. 

Ireland,  leases  by  tenant  for  life  in,  34,  35. 

Issue,  in  tail,  bar  of,  70,  75,  76. 
devise  to,  of  testator,  253. 
devise  in  case  of  death  without,  256. 
executory  limitations  to  take  effect  on  failure  of,  370. 


J. 

Joint  stock  companies,  101. 

Joint  tenants  for  life,  162. 

in  tail,  162. 

in  fee  simple,  163. 

of  copyholds,  433. 

trustees  made,  164,  199. 

release  by,  166. 
tenancy,  severance  of,  166. 
estate,  no  curtesy  of,  275. 

no  dower  of,  283,  284. 

JorNTUEE,  284. 

equitable,  285. 

Judgment  debts,  81,  107,  110,  204. 

lien  of,  now  abolished,  112. 
in  counties  palatine,  114. 
registry  of.  111,  diio,  566. 
as  to  trust  estates,  204. 
as  to  powers,  344. 
as  to  copyholds,  42S. 
search  for,  112,  117,  566. 
as  to  leaseholds,  473. 
limitation  of  actions  on,  552. 
against  a  moi-tgagee,  51.S. 

Judicature.— See  Supreme  C'ourt  or  Judicature  Acts. 

K. 
IvMOin's  service,  1  l!i,  1-VJ. 
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Land,  indestructibility  of,  1,  7. 

tenii,  8,  u.,  IS,  377,  540,  OH. 
action  for  recovery  of,  41<). 
Transfer  Act,  5(58, 
means  arable  laud,  614. 

La^td  Commissioners  for  England,  lOi). 

jtartition  by,  10!). 

ai)portioumentof  rent-charge 
by,  391. 
Landlord,  trustee,  485, 

Lands,  Uability  of,  for  debts,  103,  lOG,  110. 

Lapse,  253. 

La"\v  and  equity,  distinct  systems,  211,  455, 

to  be  administered  concurrentlj',  213 — 215. 

Lease,  agreements  for,  459, 

stamp  duty  on  agreements  for,  459,  n. 

from  year  to  year,  456,  457. 

assignment  of  interest  by  tenant  from  year  to  year,  456,  n. 

for  a  term  of  j'ears,  11,  454, 

for  a  number  of  years,  143,  217,  458,  460. 

for  years  is  personal  property,  and  why,  10,  11, 

for  life,  143. 

entry,  necessary,  217,  460. 

by  tenant  in  tail,  78,  79,  80. 

of  infant's  land,  91. 

by  tenant  in  dower,  286. 

for  a  year,  628. 

abolished,  223. 
leases  in  writing  to  be  by  deed,  458. 
no  formal  words  required  in  a,  458. 
leases  made  after  31st  December,  1881 . .  463,  468. 
by  tenant  for  life,  33,  355,  n.,  356. 
by  husband  of  wife's  lands,  277. 
power  to,  34,  354,  355,  503,  504. 
express  power  to  lease,  34,  356, 
statutory  powers  to  lease,  34. 
by  authority  of  the  Court,  34. 
under  Settled  Land  Act,  1882  . .  35. 
fines  on  leases,  37. 

lease  for  confirming  a  previous  lease,  void  or  voidable,  38. 
by  copyholder,  418. 

lease  of  copyholds  by  licence  of  the  lord,  419,  n. 
stamps  on,  459,  n. 
by  estoppel,  461. 

rent  reserved  by,  292—296,  462 — 164. 
condition  of  re-entry  in,  294,  464 — 470. 
mortgagor  could  not  make  a  valid,  502. 
forfeiture  of,  156,  n.  {<!). 
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Lease  and  release.  216,  217,  222,  242,  629. 

an  innocent  conveyance,  242. 

Leaseholds,  will  of,  472. 

mortgage  of,  513. 

disclaimer  of,  hj  trustee  in  bankruptcy,  475. 
inirchaser  of,  formerly  entitled  to  a  sixty  years' 
title,  540. 
cannot  now  require  lessor's  title,  541. 
sale  of,  544. 

Legacies,  limitation  of  suits  for,  552,  554. 
charge  of,  262. 

Legal  doubts,  184. 

estate,  192,  215,  386,  502. 
instruments,  formal  style  of,  233,  239. 
memory,  554. 
rights  to  be  recognized,  194,  n.,  214. 

Lessor's  title  cannot  now  be  required,  541. 

Liber  Sochemannus,  148. 

LiBERUM  tenementum,  28. 

Licence,  effect  of  licence  for  breach  of  covenants  in  a  lease,  465. 
restrictions  on  effect  of,  466. 
to  demise  copyholds,  419,  n. 

LlEX  of  vendor,  515,  521. 

Life  annuities,  383,  384,  566. 

estate  for,  20,  21,  25,  28,  47,  175,  255,  301',  304. 

joint  tenants  for,  162. 

equitable  estate  for,  196. 

tenant  for,  concurrence  of,  to  bar  entail,  74,  7(i. 

estate  for,  in  a  rent-charge,  388. 

estate  for,  in  copyholds,  422. 

tenant  for,  entitled  to  custody  of  title-deeds,  558. 

forfeiture  of  life  estate,  177,  329. 

Light,  limitation  of  right  to,  556. 

right  to,  passing  by  conveyance,  574. 

Limitation  of  estates,  174,  224,  321,  361,  365,  369,  617. 
of  a  vested  remainder  after  a  life  estate,  301. 
words  of,  174,  175,  176,  241,  mi. 
statutes  of,  549,  553,  554,  ood. 

Limited  Owners'  Rosidences  Acts,  42. 

Lis  pendens,  117. 

Hcarcli  for,  lis. 
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Literary  institutions,  {)!),  207. 

incorporation  of  trustees,  101. 

LiVKUY  in  deed,  173. 
in  law,  174. 
of  wardship,  149. 
of  seisin,  171,  173,  174,  183,  ISO. 
corporeal  liereditaments  formerly  lay  in,  288. 

Loans,  9. 

Lodgers'  Goods  Protection  Act,  21)4,  n. 

Logic,  scholastic,  199,  322. 

LoxDOX,  custom  of,  8o,  80. 

Lord's  demesne,  14G. 

Lot  mead,  615. 

Lots,  sale  of  property  in,  545. 

Lunatic,  89,  177,  443,  537,  538,  556. 

M. 

Maine,  Sir  Henry,  on  primogeniture,  619. 

MLVLES  preferred  in  descent,  127,  132,  133. 

Mandamus,  212,  215. 

Maneria,  146,  405. 

Manors,  147,  160,  n.,  418,  426. 
lord's  demesne,  146. 

rights  of  lords  of,  to  wastes  by  side  of  commons,  379. 
commutation  of  manorial  rights,  433. 
common  appendant,  605. 

Marriage,  149,  250. 

settlements,  89,  333,  356,  357. 

Married  woman,  separate  property  of,  120,  267,  268.  450. 

before  1883,  had  no  disposing  power,  91,  120, 

266. 
Married  "Women's  Property  Acts,  266,  270, 

449,  480. 
capable  of  holding  property  as  a  feme  sole, 

270. 
property  of  woman  married  after  the  Act  to 

be  held  bj'  her  as  a  feme  sole,  270. 
property  acquired  after  the  Act  by  a  woman 

married  before  the  Act  to  be  held  by  her  as 

a  feme  sole,  271. 
saying  of  existing  settlements,  271. 
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Married  woman,  conveyance  of  her  lands,  279,  280. 
bare  trustee,  280,  441. 
surrender  of  her  copyhold  lands,  441,  446. 
copyholds  which  are  wife's  separate  property, 

441. 
rights  of,  in  her  husband's  lands,  121,  284. 
rights  of,  in  her  husband's  copyholds,  449, 

450. 
admittance  of,  to  copyholds,  443. 
husband's  rights  in  her  term,  479. 
ajjpointment  by,  349. 
release  of  powers  by,  361,  361,  n. 
release  of  her  right  to  dower,  282,  546. 

Matekxal  ancestors,  descent  to,  132,  140. 

Meadows,  30,  611,  615. 

Memory,  legal,  554. 

Men,  means  tenants,  614. 

Merchetum,  407. 

Merger,  298,  330,  488,  489. 

none  of  tithes  in  the  land,  402. 

of  tithe  rent-charge,  402. 

of  a  term  of  years  in  a  freehold,  488,  489. 

none  of  estates  held  in  autre  droit,  490. 

Merton,  Statute  of,  6,  613. 

Messuage,  term,  17. 

Middlesex  registry,  231,  264,  565. 

devise  of  lands  in,  264.  * 

mortgage  of  land  in,  523. 

Mines,  18,  31, 103,  498. 
lease  of,  35. 

rent  on  mining  lease,  37. 
sale  under  powers  reserving,  358. 
right  of  the  lord  of  copyholds  to,  418,  436. 

Modus  decimandi,  552,  n.,  625. 

Money  land,  196,  197. 

Mortgage,  452,  499. 

construction  of,  in  law,  501. 

for  payment  of  debts,  262,  367,  525. 

legucies,  262,  263. 
stamps  on,  500,  n.,  519,  n. 
origin  of  term,  502. 
legal  estate  in,  502. 
to  trii.stees,  517. 

W.lt.P.  X   X 
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MoiiTGAGE,  equity  of  redeiiiptiuu  of,  dMi,  o'2'2,  "y29. 
surrciitlcr  of  inortgagocl  cstftto,  Ml,  u. 
foreclosure  of,  oOH,  oOd,  jlO,  006. 
power  of  sale  in,  510,  511. 
statutory  power  of  sale  in,  510. 
appointment  of  receiver  in,  510. 
fire  insurance  in,  510. 
repaynH'ut  of,  511. 
of  copyholds,  51o. 
of  l(>aseholds,  ol.'J,  537. 
by  underlease,  514. 
by  deposit  of  title  deeds,  514,  524,  n. 
interest  on,  510. 
to  joint  mortgagees,  517,  518. 

now  primarily  payable  out  of  mortgaged  lands,  520. 
30  &  31  A'ict.\-.  (■)»..  521. 
40  (t  41  A'ict.  c.  34.  .521. 
tacking.  523,  52i). 

land  in  Middlesex  and  Yorkshire,  523. 
for  future  debts  and  advances,  525,  52(5. 
to  secure  an  account  current,  526,  n. 
for  futu^re  costs,  520. 
for  long  term  of  years,  512. 
transfer  of,  519. 

effect  of  two  mortgages  by  same  j^erson,  527. 
consolidation,  527 — 529. 
covenants  for  title  on,  530,  537,  5S1,  n. 

Mortgagee  and  mortgagor,  relative  rights  of,  502 — 505. 
descent  of  estate  of,  142,  203,  507,  507,  n. 
powers  of  mortgagee  where  mortgage  made  by  deed 

after  31st  December,  1S81 . .  510. 
judgment  against,  518. 
may  sue  in  his  own  name,  505. 
may  be  com2)elled  to  transfer,  519, 
in  possession,  504,  551. 
right  to  recover  possession,  553. 
power  to  lease,  504. 
deeds  in  possession  of,  557,  559,  500. 

MoKTGAGOR,  could  not  make  a  valid  lease,  502. 

except  under  express  power  of  leasing,  503. 
statiitory  power  to  lease,  503. 
covenants  for  title  by  a,  535,  536,  581,  n. 
limitation  of  his  rights  to  redeem,  551. 
must  give  notice  of  intention  to  repaj'  mortgage 

money,  512. 
inspection  of  deeds  in  possession  of  mortgagee, 
459,  460. 

Mortmain,  66,  91,  93,  95,  96,  97,  101. 

exemptions  from  Mortmain  Act,  97. 

^roTTlER.  descent  to.  139,  140. 
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Moveables,  1,  2,  0. 

Multiplicity  of  suits,  214. 

MrsEUM,  public,  conveyance  of  land  for,  KM. 


N. 

Xame,  directions  to  assume,  341. 

Natural  life,  29. 

Naturalization,  87,  89. 

Act  of  1870..  87,  89,  198. 

New  riyer  shares,  9,  n. 

New  trustees,  206—208. 

statutory  j^ower  to  appoint,  208,  209. 

vesting  of  trust  estate  in  new  trustee,  206,  210. 

stamps  on  appointment  of,  211. 

Next  presentation,  399. 

Norman  Conquest,  2. 

Notice  of  sale  by  tenant  for  life,  52. 
of  a  trust,  193,  n. 
of  rent-charge,  384,  n. 
of  an  incumbrance,  111,  493,  i>23. 
of  unregistered  assurance,  232. 
for  repayment  of  mortgage  money,  512. 
to  quit,  456. 

Novel  disseisin  of  common  of  pasture,  writ  of,  623. 


O. 

Occupant,  26. 

of  a  rent-cliarge,  3S9. 

Offices,  402. 

Official  searches  of  registers,  &c.,  olM. 

Operative  words,  228,  234,  572,  581,  630. 

Order  for  sale  by  Chancer)'  Division,  113. 

Outlawry,  29. 

Ownership,  no  absolute  ownersliip  of  r»'ul  ]irii]M-i(y,  21, 

OXOANOS,  612. 

X  X  -^ 


676  INDKX. 

p. 

P^u^ATlXE,  judgments  in  counties,  111,  115. 

RuiAMOuxT,  Queen  is  lady,  3,  144. 

Parcels,  228,  234,  572,  582,  G28,  G31,  G49. 

Parks,  public,  convej'ance  for,  100. 

Particular  estate,  290. 

Parties  to  a  deed,  227,  234,  54G,  571,  5S1,  628,  G29. 

person  taking  benefit  need  not  be  a  party,  182. 

Partitiox,  128,  1G8,  169,  377,  n.,  532. 

31  &  32  Yict.  c.  40,  and  39  &  40  Yict.  c.  17  .  .  169. 
of  coiiyliolds,  433. 

Pastor.\x  holdings,  457. 

Paternal  ancestors,  descent  to,  132,  133,  138,  139. 

Patron  of  a  living,  395. 

Perpetuity,  73,  323,  370.  372,  G47. 

Personal  property,  8,  9,  452. 

corporeal  and  incorporeal,  12,  n. 
classification  of  property  as  real  or  jiersonal, 

14,  n. 
rules  of  descent  do  not  apply  to,  141. 

Petit  serjeanty,  158. 

Play  grounds,  99. 

Ploughlands,  612. 

Pond,  description  of,  18. 

Portions,  terms  of  years  used  for  securing,  488. 

Possession,  mortgagee  in,  504,  551. 

mortgagee's  right  to  recover  possession,  553. 

Possibility,  alienation  of,  326,  327. 

of  issue  extinct,  tenant  in  tail  after,  76. 
on  a  possibility,  321, 
common  and  double,  322,  323. 

Posthumous  children,  318. 

Power,  343,  349,  350. 

vested  in  bankrupt  or  insolvent,  344. 
comi)liance  -with  formalities  of,  345. 
attestation  of  deed  executing,  346. 
equitable  relief  on  defective  execution  of,  347. 
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Power,  exercise  of,  by  deed,  345,  'Sid. 
exercise  of,  by  will,  348,  349. 
extinguishmeut  of,  3ol,  360. 
suspension  of,  351. 
special,  353. 
of  leasing,  354. 

express  power,  34,  356. 

statutory  powers,  34. 

under  Settled  Land  Act,  1882  . .  35. 

in  mortgages,  503,  504. 
ignorance  of  legal  rules,  350. 
estates  under,  how  they  take  effect,  359. 
release  of,  361. 
disclaimer  of,  361. 
of  sale  in  mortgages,  510,  oil. 
of  sale  and  exchange  in  settlements,  356,  358. 

Pk-ECIPE,  tenant  to  the,  69. 

Pkedecessor,  336. 

Premises,  term,  18. 

Prescription,  380,  554,  555. 

Presentation",  395. 

next,  399. 

sale  or  assignment  of,  by  spiritual  person,  when 
void,  399. 

Presentment  of  surrender  of  copyholds,  440. 
of  will  of  copyholds,  442. 

Primogeniture,  72,  127. 

Sir  Henry  Maine  on,  619. 

Privity  between  lessor  and  assignee  of  term,  463. 
none  between  lessor  and  under-lessee,  478. 

Probate,  Court  of,  249. 

Proclamations  of  fine,  71. 

Production  of  documents,  543,  559,  560. 

acknowledgment  of  right  to,  561. 

Professed  persons,  29. 

Professional  remuneration,  235,  236,  n.,  238,  526. 

Pp.OFiT  a  prendre,  555. 

Property,  clasHificatiou  of,  as  real  or  ])orHmi;il,  11,  n. 
different  meanings  of  the  word,  11,  ii. 

Protector  of  Hcttlomont,  74,  75,  428,  445. 
Pur  autre  vie,  estate,  25,  2G,  54,  82,  389,  423. 


678  IM-KX. 

PURCUASE,  moaning  of  tovm,  125. 

when  heir  takes  bj',  200. 
deed,  spocimou  of  a,  227. 
deed,  stamps  on,  229,  230. 
money,  application  of,  oiS, 

Purchaser,  voluntary  conveyances  void  as  to,  102. 

judgments  formerl J' binding  on,  109,  117. 
with  notice  of  unregistered  assurance,  232. 
protection  of,  without  notice,  111,  429,  492,  493. 
descent  traced  from  the  last,  125,  5S5. 
conveyance  to  the  iise  of,  224. 
relief  against  mistaken  payment  by,  357. 
what  expenses  to  be  borne  by,  544. 
rights  of,  on  an  open  contract,  539 — 546. 
rights  of,  in  case  of  action  for  sj)eciiic  perform- 
ance, 545. 


Q. 

Quasi  entail,  82. 

Queen  is  lady  paramount,  3,  144. 

Quia  emptores,  Statute  of  (see  statute  18  Edw.  I.  c.  1). 

Quiet  enjoyment,  covenant  for,  532,  533,  534,  572,  576,  633. 

Quit  rent,  154,  157. 


E. 

Eack-bext,  enactment  as  to  tenants  at,  38. 

Eailway  Eolling  Stock  Protection  Act,  294,  n. 
shares,  personal  property,  9. 

Eeal  property,  8,  9,  11. 

classification  of  property,  as  real  or  personal, 

14,  n. 
act  to  amend  the  law  of,  217,  224,  293,  298,  327, 
331,  533. 

Eeceipt  clause,  548. 

of  trustees  now  discharges,  548. 

for  purchase-money,  form  of,  229,  572,  581,  630,  Woo. 

Eeceh'ER,  power  to  appoint  in  a  mortgage,  511. 

Eecitai,  of  contract  for  sale,  227,  571,  n.,  630. 

of  conveyance  to  vendor,  22",  234,  571,  n.,  630. 

Eecitals  in  deeds,  541,  571,  n. 

Eecogniza^'ces,  113. 


ixuEX.  679 

Recoveries,  searcli  for,  5(35. 

Recovery,  GT,  68,  09,  70. 
customaiy,  427. 

Recreation  groviuds,  378. 

Rectories,  advowsons  of,  3i)G. 

Redde>'du.m,  G29. 

REDEiiPTlox,  equity  of,  500,  527,  n.,  528. 
actiou  for,  509. 

Re-entry,  condition  of,  294,  295,  296,  46i— 470,  498. 

not  now  destroyed  by  licence  for  breach  of  covenant, 

460. 
not  now  destroyed  by  waiver  of  breach  of  covenant, 

467. 

Register  of  judgments,  109,  111,  505,  500. 

of  Writ  of  elegit,  111,  112,  llo,  114. 

of  crown  debts,  110,  560. 

of  lis  pendens,  117. 

of  deeds,  2ol,  557,  505,  506. 

notice  of  unregistered  assurance,  232. 

registration  in  yorkshire  of  affidavit  of  intestacy,  265. 

of  wills,  264,  265. 

search  in  the,  oGo,  o&j. 

of  annuities,  384,  566. 

Registration,  557. 

of  title,  5u6,  568. 

Regrant  after  forfeiture,  427. 

Release,  629. 

proper  assurance  between  joint  tenants,  166. 
conveyance  ])y,  216,  218,  2.12,  297,  629. 
from  rent-charge  of  part  of  hereditaments  not  an  ex- 
tinguishment, 391. 
of  i^owers  by  married  women,  361. 

Relief,  22,  149,  152,  151,  157,  431. 

Religious  association,  conveyance  to,  99. 

vesting  of  property  in  new  trustees,  207i 
incoriooration  of  trustees,  101. 

Remainueu,  291,  299,  307. 

bar  of,  after  an  cstad'  tail,  6S,  71,  75. 

arises  from  express  grant,  291. 

no  tenure  between  particular  ItMiant  and  remuiu- 

denuan,  2il9. 
vested,  300,  301. 

vested,  may  bo  conveyed  by  d('<'d  of  grant,  301, 
estates  in  remainder,  305. 
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Eemainpek,  dofmition  of  vested,  ;502. 
example  of  vested,  316. 
coutingeut.— Sec  Coxtixgext  Eemaixdeh. 
of  copyholds,  447. 

Eemuxeratiox,  professional,  235—239,  526. 

Eenewable  leases,  287,  480,  481. 

Eext,  152,  154,  292,  462. 
on  mining  lease,  37. 
quit,  154,  157. 
demand  for,  294. 
remedy  by  statute,  295. 
reservation  of,  293,  464. 
ai)i)ortioument  of,  39,  40,  391,  468. 
of  estate  in  fee  simjile,  152,  154. 
service,  292,  293,  299,  431,  462. 
passes  by  grant  of  reversion,  29(),  464. 
not  lost  now  by  merger  of  reversion,  298. 
none  incident  to  a  remainder,  299. 
seek,  382,  386. 
of  copj'hold,  431. 

redemption  of  certain  rents,  154,  n. 
fee  farm,  471,  n. 
limitations  of  actions  and  suits  for,  552. 

Eext  charge,  383,  402,  552,  496. 

valid  in  equity  against   persons  having  notice, 

although  not  registered,  384,  n. 
power  to  grantee  to  distrain  for,  386. 
statutory  powers  of  disti'ess,  entry,  &c.,  387. 
estate  for  life  in,  388. 
estate  in  fee  simj^le  in,  389. 
release  of,  391. 
ai^portionment  of,  391. 
accelerated  by  merger  of  prior  term,  492. 
grantee  of,  has  no  right  to  the  title  deeds,  557. 
creation  of,  under  the  Statute  of  Uses,  385. 
bankruptcy  of  owner  of   land  subject  to,    392, 

393,  n. 
order  vesting  disclaimed  property,  393. 
exoneration  of  executors  and  administrators  from 

liability  to  pay,  392. 

^Residuary  devise,  252. 
Eesignatiox,  agreement  for,  396. 
Eesulting  use,  189. 

Eeversiox,  291,  296. 

bar  of,  expectant  on  an  estate  tail,  68,  74,  75. 
on  a  lease  for  years,  291,  464. 
lessor's  covenants  binding,  464. 
severance  of,  464,  467. 
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Eeveesiox,  on  lease  for  life,  292. 

difficulty  in  making  a  title  to,  559. 
IJurchaser  of,  559. 
31  Yict.  c.  4.  .559,  n. 

Eetocatiox,  convej-ance  with  clause  of,  102. 
of  wills,  250,  251. 

Erv^EK,  soil  of,  379. 

rights  of  owner  of  lands  adjoining  to,  379. 

EoAD,  soil  of,  379. 

EuLES,  technical,  iu  construing  a  will,  25-1,  260. 


S. 

Sale  of  cojiyhold  estates  by  trustee  iu  banki'ui)tcy,  429. 
of  settled  estates,  31,  48,  49. 
by  tenant  in  tail,  80. 
of  infant's  land,  81. 
for  payment  of  debts,  261,  202,  3G7. 
power  of,  in  settlements,  356. 
iu  mortgages,  510. 
of  mortgaged  property,  508,  511. 
action  for,  509. 
rights  of  vendors  and  purchasers  on  sales  made  after  31st 

December,  1881 . .  5-J2. 
of  leaseholds,  540,  544. 
of  underlease,  543,  54-i. 
contract  for. — See  Ageeements. 

Satisfied  terms,  494. 

Scholastic  logic,  199,  322. 

Schools,  endowed,  98. 

sites  for,  98,  100. 

Scientific  institutions,  99,  207. 

incorjioration  of  trustees,  101. 

Scintilla  juris,  342,  343. 

Sea-SHOUE,  rights  of  owner  of  adjoining  lands  to,  380. 
liglits  of  the  crown  to,  380. 

Seauches  for  inciimbrancos,  «S:c.,  117,  524,  n.,  565,  56(;. 

oHiciul,  566. 
Seignoky,  374. 

in  gi'oss,  382. 
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Seisix,  12(i.  171,  180,  219.  31-J,  4 21,  JilS. 

tnuisfor  of,  retiuirod  to  bo  notorious,  220,  318. 
uctuiil  seisin  I'L'ijuirL'd  tor  curtosj',  27G,  Gil. 
k'l^al  seisin  reciuirod  for  d(JWOr,  282. 
(jf  coi)yliold  lands  is  in  the  lord,  418. 

Seizure  of  copj-liolds,  443. 

Sepakate  jiroperty  of  wife,    120,  2(j(j,   2G7,  2G8,  273,  275,  n., 
280,  445,  449. 
trusts  for  separate  use  enforced,  2G7. 
eojjyholds  Avliich  are  wife's  separate  property,  44 1 ,  450. 

Sequestratiox  of  profits  of  benefice,  120. 

Sekjeaxty,  grand,  tenure  of,  158. 
jjotit,  tenure  of,  158. 

Seevi,  14G,  407,  u. 

Services,  feiidal,  G3. 

Servient  tenement,  555. 

Settled  estates,  leases  and  sales  of,  31,  48,  55. 

Settled  Land  Act,  1882 . .  367. 
waste,  32.- 

powers  of  leasing,  35. 
improvements  by  tenant  for  life,  43 — 4G. 
sale  under,  49. 

api^lication  of  capital  money,  49. 
tenants  for  life  under  the  Act,  54. 
proceedings  for  protection  of  land  settled,  55. 
powers  of  wife  under  the  Act,  280. 

Settlemext,  72. 

protector  of,  74,  75,  428,  445. 
on  infants  on  marriage,  89,  350. 
voluntary,  102. 
extract  from  a,  333. 
of  copyholds,  445. 

Severalty,  129,  1G7. 

Severaxce  of  joint  tenancy,  IGG. 
of  reversion,  4G7. 

Suelley's  case,  rule  in,  303,  305,  309,  310,  n. 

SmFTiXG  use,  339,  341,  342,  3G4,  3G7,  371,  448. 

no  limitation  construed  as,  which  can  be  regarded 

as  a  remainder,  342. 
in  copyhold  surrenders,  449. 

SiGXiXG  of  deeds,  183. 

of  wills,  248,  249. 

SiMOXY,  399. 
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Sites  for  schools,  98,  100. 

for  places  of  worship  and  burial,  99. 

Socage,  tenure  of  free  and  common,  148,  loO,  151,  1.32. 
derivation  of  word,  1  j(>,  n. 
viUanmn  soaifjiain,  408. 

SoCHEMA^-'^'rS,  LiBEE,  148,   lol. 

Soil  of  river,  379. 
of  road,  379. 

Solicitors'  Eemuneration  Act,  1881 .  .  238,  o26. 

new  principles  of  remuneration,  235,  237. 
remuneration  by  commission  or  i)ercentage,  238, 
agreement  as  to  amount  and  mode  of,  239,  52(5. 

Soxs,  descent  to,  127,  13(5. 

Special  occupant,  2G,  142. 

Specialty,  heir  bound  by,  104,  534. 

Specific  performance,  rights  of  purchaser  in  case  of  action  for, 
545. 

Springixg  uses,  321,  339,  342,  343,  364,  n.,  371,  448. 

Stamps  on  deeds,  181,  229,  230,  289. 

abolition  of  progressive  duty,  181,  230,  n. 
on  purchase  deeds,  229,  230. 

on  conveyances  in  considei'ation  of  annuities,  390,  u. 
on  agreements,  201,  n. 
on  declarations  of  trust,  201,  n. 

on  appointment  of  new  trustees  of  charity  i)roperty,  207. 
on  presentation  to  ecclesiastical  benefice,  39(5. 
on  agreements  for  leases,  459,  n. 
on  orders  of  coxirt  vesting  trust  property,  207. 
on  lease  for  year  now  repealed,  217,  n. 
on  surrender  of  cojjyholds,  439,  n, 
on  leases,  459,  n. 
on  assignment  of  leases,  472,  n. 
on  covenant  to  surrender  cojiyholds,  53.3,  n. 
on  ap])(iintment  of  new  trustees,  211. 
on  covenant  for  lu-oductinn  of  title  deeds,  5(50,  n. 
on  mortgages,  500,  n. 
on  transfer  of  moilgage,  519,  n. 

on  securities  for  the  payment  of  monoj'  advanced  on  an 
account  current,  52(5,  n. 

# 
Statl'TES  cited : 

9  Hen.  III.  c.  29  (Magna  Cliarta,  freemen),  425,  n. 

9  Hen.  111.  c  32  (Magna  ( "liarta,  alienation),  (j3. 
20  lien.  111.  c.  4  (apj)rovement),  G,  (50(5,  G13. 

3  Kdw.  I.  c.  39  (limitation),  554. 

4  Ktlw.  I.  c.  (5  (waiTanty|,  (54,  530. 
(5  Edw.  I.  c.  3  (warranty),  531. 
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Statutes  cited : 

G  E(hv.  I.  c.  o  (waste),  31. 

12  YaXv,'.  I.  (Statutum  Wallifo),  G20. 

13  Echv.  I.  c.  1  (Do  donis),  G,  7,  21,  Gl,  84,  330,  ■12-1,  531, 

G()3,  G-14. 
13  Edw.  I.  c.  18  (judgments),  108,  204. 
13  Ivlw.  I.  c.  32  (mortmain),  G(i. 
13  J'ldw.  I.  c.  4G  (commons),  G13. 
IS  Edw.  I.  c.  1  (Quia  cmptores),  24,  8,5,   108,  144,  147, 

1,57,  328,  37.5,  390,  425,  471,  GIL 
18  Edw.  I.  c.  2  (up])ortionment  of  services),  85. 

18  Edw.  I.  Stat.  4  (iines),  70. 

25  Edw.  III.  stat.  2  (natural-born  subjects),  88. 
34  Edw.  III.  c.  IG  (fines),  71. 

15  Eich.  II.  c.  G  (vicarages),  398. 
4  Hen.  IV.  c.  12  (vicarages),  398. 
1  Eich.  III.  c.  1  (uses),  188. 
1  Eicli.  III.  c.  7  (lines),  71. 

4  Hen.  VII.  c.  24  (fines),  71. 

11  Hen.  A''II.  c.  20  (tenant  in  tail  e.-r  i)rovisione  vlri),  11, 
531. 

19  Hen.  VII.  c.  15  (uses),  204. 

21  Hen.  VIII.  c.  4  (executors  renouncing),  363,  448. 

26  Hen.  VIII.  c.  13  (forfeiture  for  treason),  80,  156. 

27  Hen.  VIII.  c.  10  (Statute  of  Uses),  20;  86,  178,  185, 

186,  188,  204,  219,  245,  259,  279, 

284,  .338,  339,  361. 
27  Hen.  VIII.  c.  10  (rent-charge),  385,  444. 
27  Hen.  VIII.  c.  16  (enrolment  of  bargains  and  sales), 

221,  243,  279. 
27  Hen.  A^II.  c.  26  (Wales),  624. 
27  Hen.  VIII.  c.  28  (dissolution  of  smaller  monasteries), 

400. 
31  Hen.  VIII.  o.  1  (partition),  168. 

31  Hen.  VIII.  c.  13  (dissolution  of  monasteries),  400. 

32  Hen.  VIII.  c.  1  (wills),  24,  86,  245,  246,  363. 
32  Hen.  VIII.  c.  2  (limitation  of  real  actions),  541. 
32  Hen.  VIII.  c.  7  (conveyances  of  tithes),  400,  401. 
32  Hen.  VIII.  c.  24  (dissolution  of  monasteries),  400. 
32  Hen.  VIII.  c,  28  (leases  by  tenant  in  tail,  &c.),  78, 

277. 
32  Hen.  VIII.  c.  32  (partition),  168. 
32  Hen.  VIII.  c.  34  (condition  of  re-entry),  295,  463,  4G5. 

32  Hen.  VIII.  c.  36  (fines),  71,  77. 

33  Hen.  VIII.  c.  39  (crown  debts),  81,  115. 

34  &  35  Hen.  VIII.  c.  5  (wills),  86,  245. 

34  &  35  Hen.  VIII.  c.  20  (estates  tail  granted  by  crown), 

76. 
34  &  35  Hen.  VIII.  c.  26  (AVales),  624. 
37  Hen.  VIII.  c.  9  (interest),  502. 

3  &  4  Edw.  VI.  c.  3  (commons),  613. 

o  &  6  Edw.  \1.  c.  11  (forfeiture  for  treason),  80,  156. 

5  &  (•)  Edw.  VI.  c.  16  (offices),  120. 
5  Eliz.  c.  26  (palatine  courts),  243. 


St. 

A.TUTES  cited 

13  Eliz. 

c. 

13  EUz. 

c. 

13  Eliz. 

c. 

14  Eliz. 

c. 

14  Eliz. 

c. 

27  Eliz. 

c. 

31  Eliz. 

c. 

31  Eliz. 

c. 
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4  (crown  debts),  81,  115. 

5  (defrauding  creditors),  102. 
20  (charging  benefices),  120. 

7  (collectors  of  tenths),  81. 

8  (recoveries),  77. 
c.  4  (voluntarv  convej^ances),  102. 

2  (fines),  71. 

6  (simony),  399. 

39  Eliz.  c.  18  (voluntary  conveyances),  102. 

21  Jac.  I.  c.  1(3  (limitations),  549. 

12  Oar.  II.  c.  24  (abolishing  feudal  tenures),  7,  86,  153, 

154,  158,  161,  245,  431. 
15  Car.  II.  c.  17  (Bedford  level),  233. 
29  Car.  II.  c.  3  (Statute  of  Frauds),  s.  1  (leases,  &c.,  in 
writing),  183,  200,  223,  293,  455,  457, 
458,  515. 
s.  2  (exception),  183,  293,  457,  458. 
s.  3  (assignments,  &c.,  in  writing),  183, 472, 

477. 
s.  4  (agreements  in  writing),  200. 
s.  o  (wills),  246. 

ss.  7,  8,  9  (trusts  in  writing),  201. 
s.  10  (trust  estates),  203,  204. 
s.  12  (estate  pur  autre  vie),  24,  26. 
s.  16  (chattels),  474. 

2  Will.  «&  Mary,  c.  5  (distress  for  rent),  294. 

3  Will.  &  Mary,  c.  14  (creditors),  105,  204. 

4  &  5  Will.  &  Mary,  c.  16  (second  mortgage),  522. 

4  &  5  Will.  &  Marv,  c.  20  (docket  of  judgments),  109. 

6  &  7  Will.  III.  c.'l4  (creditors),  105. 

7  &  8  Will.  III.  c.  36  (docket  of  judgments),  109. 

7  &  8  Will.  III.  c.  37  (conveyance  to  corporations),  101. 

10  &  11  Will.  III.  c.  16  (posthumous  children),  319. 

11  &  12  Will.  III.  c.  6  (title  by  descent),  88. 

2  &  3  Anne,  c.  4  (West  Hiding  registry),  231,  264. 

4  &  5  Anne,  c.  16,  ss.  9,  10  (attornment),  297,  376. 

s.  21  (warranty),  531. 

5  &  6  Anne,  c.  18  (West  Hiding  registry),  231,  243. 

6  Anne,  c.  18  (production  of  cestui  que  vie),  27.  277. 

6  Anne,  c.  35  (East  Hiding  registry),  231,  243,  264,  533. 

7  Anne,  c.  5  (natural-born  subjects),  88. 

7  Anno,  c.  20  (Middlesex  registry),  231,  264. 

8  Anne,  c.  14  (distress  for  runt),  294. 

10  Anne,  c.  18  (copy  of  enrolment  of  bargain  and  sale), 
242. 

12  Anno,  stat.  2,  c.  12  (presentation),  399. 
12  Anne,  stat.  2,  c.  16  (usury),  516. 

4  Geo.  II.  c.  21  (aliens),  88. 

4  Geo.  II.  c.  28  (rent),  2!)4,  295,  298,  383,  .38(5,  -178,  481. 

7  Geo.  II.  c.  20  (mor(^'age),  505,  508. 

8  Goo.  II.  c.  6  (North  Hiding  registry),  231,   213,   264, 
533. 

J)  Goo.  II.  c.  30  (charities),  92,  93. 


GSG  INDIA. 

Statites  cited : 

11  Geo.  II.  c.  1!)  (rent),  39,  294,  297. 

14  Geo.  II.  c.  20  (common  recoveries),  C9,  T4. 

.s.  9  (estate  pur  autre  vie),  27. 
25  Geo.  II.  c.  (1  (witnesses  to  wills),  24.S. 
'2d  Geo.  II.  c.  .•39  (title  by  descent),  88. 

9  Geo.  III.  c.  16  fcrown  rights),  549. 

13  Geo.  III.  c.  21  (natural-l)orn  subjects),  88. 

25  Geo.  III.  c.  35  (crown  debts),  81,  115. 

31  Geo.  III.  c.  32  (itouuin  Catholics),  29. 

39  Geo.  III.  c.  93  (treason),  150. 

39  &  40  Geo.  III.  c.  5G  (money  land),  197. 

39  &  40  Geo.  III.  c.  88  (escheat),  15(). 

39  &  40  Geo.  III.  c.  98  (accumulation),  372,  373. 

41  Geo.  III.  c.  109  (General  Inclosure  Act),  376. 

44  Geo.  III.  c.  98  (stamps),  231. 

47  Geo.  III.  sess.  2,  c.  24  (t'orfeituve  to  the  crown),  156. 

47  Geo.  III.  sess.  2,  c.  25  (half-pay  and  pensions),  120. 

47  Geo.  III.  c.  74  (debts  of  traders),  106,  204. 

48  Geo.  III.  c.  149  (stamps),  231. 

49  Geo.  III.  c.  126  (offices),  120. 

53  Geo.  III.  c.  141  (inrolment  of  memorial  of  life  an- 

nuities), 384. 

54  Geo.  III.  c.  145  (attainder),  156. 

54  Geo.  III.   c.    1()8    (attestation  to    deeds  exercising 

powers),  346. 

55  Geo.  III.  c.  184  (stamps),  181,  231. 

00  Geo.  III.  c.  192  (surrender  to  use  of  will),  442. 

57  Geo.  III.  c.  99  (benefices),  120. 

59  Geo.  III.  c.  94  (forfeiture  to  the  crown),  156. 

1  &  2  Geo.  IV.  c.  121  (crown  debts),  115. 
3  Geo.  lY.  c.  92  (annuities),  384. 

6  Geo.  IV.  c.  16  (bankruptcy),  344. 

6  Geo.  IV.  c.  17  (forfeited  leaseholds),  157. 

7  Geo.  IV.  c.  45  (money  land),  197. 
7  Geo.  IV.  c.  75  (annuities),  384. 

'    9  Geo.  IV.  c.  31  (petit  treason),  156. 
9  Geo.  IV.  c.  85  (charities),  93. 
9  Geo.  IV.  c.  94  (resignation),  37(). 

10  Geo.  IV.  c.  7  (Roman  CathoHcs),  29. 

11  Geo.  IV.  &  1  Will.  IV.  c.  47  (sale  to  pay  debts),  47, 

90,  106,  204,  367. 

11  Geo.  IV.  &  1  Will.  IV.  c.  60  (trustees),  206. 

11  Geo.  IV.  &  1  WiU.  IV.  c.  65  (infants,  &c.),   90,  443, 

444,  481. 

11  Geo.  IV.  &  1  Will.  IV.  c.  70  (administration  of  jus- 
tice), 114,  243. 

2  &  3  Will.  IV.  c.  71  (Prescription  Act),  555,  626. 

s.  1  (rights  of  common,  &c.),  556. 

s.  2  (way,  water),  556. 

s.  3  (light),  556. 

8.  4  (acquiescence),  556. 

s.  7  (disabilities),  556. 

s.  8  (ways,  waters),  557. 


INDEX.  087 

Statutes  cited : 

2  &  3  AVill.  IV.  c.  100  (tithes),  552. 

2  &  3  Will.  IV.  c.  115  (Eomaii  Catholics),  29. 

3  &  4  Will.  IV.  c.  27  (limitations),  549. 

s.  1  (rents,  tithes,  &c.),  552. 
s.  2  (estate  in  possession),  548. 
s.  3  (remainders  and  reversions), 

550. 
s.  14  (acknowledgment  of    title), 

550. 
ss.  16—18  (disabilities),  550,  552, 
s.  25  (express  trust),  550. 
s.  26  (concealed  fraud),  551. 
s.  27  (acquiescence),  551. 
s.  28  (mortgage),  552. 
s.  30  (advo-wson),  552. 
s.  33  (advowson),  552. 
s.  34  (extinguishment  of   right), 

553. 
s.  36  (abolishing  real  actions),  31, 

128,  168,  287,  541. 
s.  39  (warranty    not     to     defeat 

right  of  entry),  532. 
s.  40  (judgments,    legacies,   &c.), 

552. 
3  &  4  Will.  IV.  c.  42  (distress  for  rent),  294. 
3  &  4  Will.  IV.  c.  74  (lines   and  recoveiies  abolished), 
69,  71,  279,  361,  427. 
ss.  4,  5,  6  (ancient  demesne),  161. 
s.  14  (warranty),  532. 
s.  15  (leases),  79. 
s.  18  (reversion    in    the    crown), 

70,  77. 
s.  22  (protector),  75. 
s.  32  (protector),  75. 
.ss.  34,  35,  36,  37  (protector),  75. 
s.  40  (will,  contract),  78,  79. 
s.  41  ^inrolment),  70,  79. 
ss.  42 — 47  (protector),  75. 
s.  50  (co])yhohls),  428,  446. 
s.  53  (eqidtablo     estate     tail     in 

copyholds),  445. 
s.  54  (entry  on  court  rolls),  445. 
ss.  56— 73  (bankruptcy),  si,  429. 
ss.  70,  71  (money  land),  197. 
s.  74  (inrolmont),  70. 
ss.  77 — SO  (alienation  by  nnvrried 
women),     279,     2,S(),     361, 
447. 
ss.    84 — 8(i   (acknowledgment    of 
d(!od  bj'  married  woman), 
2H0. 
s.  90  (wift^'s  <'qiii)iil)li«  cupvholds), 
44(>. 
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Statutes  citccl : 

3  &  1  Will.  R'.  c.  87  (inclosure,   inrolment  of  award), 

376. 
3  &  1  Will.  IV.  r.  101  (simple  contract  debts),  lOG,  204, 

42S. 
3  &  4  Will.  IV.  c.  10.3  (dower),  281,  285,  286,  451. 

3  &  4  Will.  IV.  I'.  106  (descents),  11,  123,  124,  125,  132, 

134,  135,  260,  315,  430,  601,  638. 

4  (S:  5  Will.  IV.  c.  22  (apportionment),  39. 

4  &  5  Will.  IV.  c.  23  (trust  estates),  157,  199,  206. 
4  it  5  Will.  IV.  c.  30  (common  fields  exchange),  378. 
4  ct  5  Will.  IV.  c.  83  (tithes),  552. 

4  i*i;  5  Will.  IV.  c.  92  (fines  and  recoveries,  Ireland),  279. 

5  &  ()  AVill.  IV.  c.  41  (usury),  516. 

(i  it  7  Will.  IV.  c.  19  (Durham),  115. 

6  &  7  Will.  IV.  c.  71  (commutation  of  tithes),  401,  402. 

6  (t  7  Will.  IV.  c.  115  (inclosure  of  common  fields),  378. 

7  AVill.  IV.  ct  1  Vict.  c.  26  (wills),   246,  256,  348,  350, 

389,  423. 

s.  2  (repeal  of  old  statutes), 
155,  389,  442. 

s.  3  (property  devisable),  27, 
155,  246,  327,  389,  423, 
440,  442,  586. 

ss.  4,  5  (copyholds),  442. 

s.  6  (estate  pur  autre  vie), 
27,  389,  423. 

s.  7  (minors),  154. 

s.  9  (execution  and  attesta- 
tion), 246,  442. 

s.  10  (execution  of  apj^oint- 
ments),  348. 

ss.  14 — 17  (witnesses),  249. 

ss.  18,  20,  21  (revocation), 
250,  251. 

s.  23  (subsequent  disposition), 
251. 

s.  24  (will  to  speak  from 
death  of  testator),  252. 

s.  25  (residuary  devise),  252. 

s.  26  (general  devise),  473. 

s.  27  (general  devise  an  exer- 
cise of  general  ^wwer), 
351. 

s.  28  (devise  without  words 
of  limitation),  25,  256. 

s.  29  (death  without  issue), 
257. 

ss.    30,   31  (estates    of   trus- 
tees), 259. 

s.  32  (estate  tail,  lap.se),  253. 

s.  33  (devise  to  issue,  lapse), 
253. 
7  Will.  IV.  &  1  Vict.  c.  28  (mortgagees),  549,  553. 


INDEX.  689 

Statutes  cited : 

7  Will.  IV.  &  1  Vict.  c.  69  (tithe  commutation),  -101. 

1  &  2  Vict.  c.  20  (Queen  Anne's  bounty),  o33. 

1  &  2  Vict.  c.  64  (titlies),  401,  402. 

1  &  2  Vict.  c.  69  (trust  estates),  206. 

1  &  2  Vict.  c.  92  (Eecord  Office),  060. 

I  &  2  Vict.  c.  106  (benefices),  120. 

1  &  2  Vict.  c.  110  (judgment debts,  insolvency),  SI,  109, 

110,111,114,118,205,344,428,473. 

2  &  3  Vict.  c.  11  (judgments,  &c,),  109,  110,   111,  115, 

116,  117,  205,  429,474. 
2  &  3  Vict.  c.  37  (interest),  516. 
2  &  3  Vict.  c.  60  (mortgage  to  pay  debts,  infants),  47, 

90,  367. 

2  &  3  Vict.  c.  62  (tithes),  401,  402. 

3  &  4  Vict.  c.  15  (tithes),  401. 

3  &  4  Vict.  c.  31  (inclosui'e),  376,  378. 

3  &  4  Vict.  c.  55  (di'aining,  now  repealed),  40. 

3  &  4  Vict.  c.  82  (judgments),  110,  111. 

3  &  4  Vict.  c.  113  (spiritual  persons),  399. 

4  &  5  Vict.  c.  21  (aboHshiug  lease  for  a  year),  216,  223, 

231,  631. 
4  &  5  Vict.  c.  35  (copyholds),  160,  433,  434,  436,  437, 
438,  439,  440,  442,  443. 

4  &  5  Vict.  c.  38  (sites  for  schools),  98,  99. 

5  Vict.  c.  7  (tithes),  401. 

5  &  6  Vict.  c.  32  (fines  and  recoveries  in  Wales  and 

Chesliire),  060. 
5  &  6  Vict.  c.  54  (tithes),  401. 

5  &  6  Vict.  c.  116  (insolvency),  118. 

6  &  7  Vict.  c.  23  (copyholds),  434. 

6  &  7  Vict.  c.  73  (soUcitor's  bills),  236. 

6  «&  7  Vict.  c.  85  (interested  witnesses),  249. 

7  &  8  Vict.  c.  37  (sites  for  schools),  98,  99. 
7  &  8  Vict.  c.  00  (copyholds),  434. 

7  &  8  Vict.  c.  66  (aliens),  87,  88. 

7  &  8  Vict.  c.  76  (transfer  of  property,  now  repealed), 
171,  172,  216,  231. 
s.  2  (conveyance  by  deed),  216. 
s.  3  (partition,  exchange,  and  assign- 
ment by  deed),  129,  168,  472. 
s.  4  (leases  and  surrenders  by  deed), 

293,  458,  489. 
s.  5  (alienation  of  jiossibilitics),  36(5. 
s.  6  (the words  ;/r<iiit  and  crchanije),  533. 
8.  7  (feoffment),  89. 
s.  8  (contingent  remainders),  312,  328, 

331. 
,s.  11  (indenting  deeds),  182. 
s.  12  (merger  of  reversion  on  a  lease), 

298. 
8.  13  (time  of  couiuioncomout),  216. 
7  &  8  Vict.  c.  96  insolvency),  118. 
S  &  9  Vict.  c.  18  (lands  Clausen  consolidation),  533. 
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Statutes  cited : 

8  &  8  Vict.  c.  oG  (draining),  40. 
8  &  9  Vict.  c.  1)9  (tenants  of  crown  lands),  298,  4G6. 
8  &  9  Vict.  c.  106  (amending  law  of  real  proi^erty),  171, 
172,  231,  298,  331,  333. 

s.  1  (contingent  remainders),  312. 

s.  2  (grant),  217,  289. 

s.  3  (deed),  129,  lo9,  1G8,  178,  183, 
293, 300, 4J7, 458, 472, 477,  489. 

s.  4  (feoffment,  &c.),  89,  178,  533. 

s.  5  (indenture),  182. 

s.  G  (possibilities),  327,  3GG. 

s.  7  (married  women),  279. 

s.  8  (contingent  remainders),  328, 331 . 

s.  9  (reversion  on  lease),  299. 
8  &  9  Vict.  c.  112  (satisfied  terms),  494,  495. 
8  &  9  Vict.  c.  118  (Inclosure  Act),  1G9,  376,  377,  378. 
8  &  9  Vict.  c.  119  (conveyances),  235,  238. 

8  it  9  Vict.  c.  124  (leases),  235,  238. 

9  &  10  Vict.  c.  70  (inclosure),  1G9,  376,  377,  378. 
9  &  10  Vict.  c.  73  (tithes),  401,  402. 

9  &  10  Vict.  c.  101  (draining),  41. 
10  &  11  Vict.  c.  11  (draining),  41. 
10  &  11  Vict.  c.  3S  (draining),  377. 
10  &  11  Vict.  c.  102  (bankruptcy  and  insolvency),   110, 

118. 
10  &  11  Vict.  c.  104  (tithes),  401. 

10  (t  11  Vict.  c.  Ill  (inclosure),  169,  376,  378. 

11  &  12  Vict.  c.  70  (proclamations  of  fines),  71. 
11  &  12  Vict.  c.  87  (infant  heirs),  90,  367. 

11  &  12  Vict.  c.  99  (inclosure),  169,  376,  377,  378. 

11  &  12  Vict.  c.  119  (draining),  41. 

12  &  13  Vict.  c.  26  (leasing),"354,  355,  356. 
12  &  13  Vict.  c.  49  (sites  for  schools),  98. 

12  &  13  Vict.  c.  S3  (inclosure),  169,  376,  377,  378. 
12  (t  13  Vict.  c.  89  (treasury  commissioners),  115. 
12  &  13  Vict.  c.  100  (drainage),  41. 

12  &  13  Vict.  c.  106  (bankruptcy),  344,  430. 

13  &  14  Vict.  c.  17  (leasing),  354,  355,  356. 
13  &  14  Vict.  c.  21  (interpretation),  540. 

13  &  14  Vict.  c.  28  (religious  and  educational  trusts),  207. 
13  &  14  Vict.  c.  31  (draining),  41. 
13  &  14  Vict.  c.  56  (interest),  516. 

13  &  14  Vict.  c.  60  (trustees),  47,  90,  157,  169,  199,  20G, 
207,  368,  433. 

13  &  14  Vict.  c.  97  (stamps),  181,  217,  230,  289. 

14  &  15  A'ict.  c.  24  (sites  for  schools),  98. 

14  it  15  Vict.  c.  25  (emblements,  distress,  &c.),  38,  294. 
14  &  15  Vict.  c.  53  (enclosure,  tithes),  377,  401,  434. 
14  &  15  Vict.  c.  83  (Lords  Justices),  110. 

14  <t  15  Vict.  c.  99  (e\-idence),  249. 

15  &  16  Vict.  c.  24  (Wills  Act  Amendment),  247. 
15  &  16  Vict.  c.  48  Qunatics),  90. 

15  &  1()  Vict.  c.  49  (sites  for  schools),  98. 
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Statutes  cited : 

15  &  16  Yict.  c.  51  (copyhold  enfranchisement),  434,435, 

436. 
15  &  16  Vict.  c.  55  (trustees),  47,  90,  206,  368. 
15  &  16  Vict.  c.  76  (common  law  amendment),  294,  295, 

416,  505. 
15  &  16  Yict.  c.  79  (iuclosures),  169,  376,  377,  378. 

15  &  16  Vict.  c.  86  (chancery  amendment),  509. 

16  &  17  Vict.  c.  51  (succession  duty),  3'3o,  336,  337,  360. 
16  &  17  Vict.  c.  70  (idiots  and  lunatics),  90,  443,  444,  481. 
16  &  17  Vict.  c.  83  (witnesses),  249. 

16  &  17  Vict.  c.  107  (crown  bonds),  116. 

16  &  17  Vict.  c.  124  (copyholds,  inclosures,  tithes),  401. 

16  &  17  Vict.  c.  137  (charity  commissioners),  97,  98,  207. 

17  &  18  Vict.  c.  75  (alienation  by  married  women),  280. 
17  &  18  Vict.  c.  83  (stamps),  390. 

17  &  18  Vict.  c.  90  (usury  law  repeal),  384,  516. 

17  &  18  Vict.  c.  97  (inclosures),  169,  376,  377,  378,  392. 

17  &  18  Vict.  c.  112  (literary  and  scientific  institutions), 

99,  207. 
17  &  18  Vict.  c.  113  (mortgage  debts),  520. 

17  &  18  Vict.  c.l25(commonlawprocedure),211,212,229. 

18  &  19  Vict.  c.  13  (estate  of  idiots  and  lunatics),  90. 
18  &  19  Vict.  c.  15  (purchasers'  protection),  110. 

ss.  2,  3  (palatine  coiu-ts),  114. 
ss.  4,  5  (notice  to  purchaser).  111. 
s.  6  (registration  of  judgments),  111. 
s.  10  (orders  in  bankruptcy).  111. 
s.  11  (mortgages),  518. 
ss.  12,  14  (annuities),  384. 
18  &  19  Vict.  c.  43  (settlements  on  infants),  89,  90,  350. 

18  &  19  Vict.  c.  124  (charity  commissioners),  97,  98,  101, 

207. 

19  &  20  Vict.  0.  9  (drainage),  41,  42. 

19  &  20  Vict.  c.  47  (joint-stock  companies),  102,  533. 
19  &  20  Vict.  0.  97  (Mercantile  Law  Amendment  Act), 

474,  552. 
19  &  20  Vict.  c.  108,  s.  73  (acknowledgment  of  deeds  by 
married  women),  279. 

19  &  20  Vict.  c.  120  (leases  and  sales  of  settled  estates, 

now  repealed),  34,  35,  48. 
s.  11  (sale  of  timber),  31. 
8.  35  (repeal  of  former  Acts),  79,  277. 
ss.  44,  46  (commencement  of  Act),  34 . 

20  &  21  Vict.  c.  14  (joint-stock  companies),  102. 
20  &  21  Vict.  c.  31  (inclosures),  169,  377,  37N. 

20  &  21  Vict.  c.  77  (Court  of  I'robate),  11,  249.  250. 

21  &  22  Vict.  c.  27  (Chancery  Amendment  Act),  31,  213. 
21  &  22  Vict.  c.  45  (eonnty  of  Dtirliam),  115. 

21  &  22  Vict.  c.  53  (inclosure,  titlies),  169,  377,  401,  431. 
21  &  22  Vict.  c.  60  (joint-stock  companies),  102. 
21  &  22  Vict.  c.  77  (settled  estates),  34,  4S. 
21  i.^  22  Viet.  c.  91  (commutittioii    oi    nuinoriiil    rights), 
434,  435,   I3(i. 
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Statutes  cited : 

21  &  22  Vict.  c.  9j  (Court  of  Probate),  11,  249. 

22  Vict.  c.  27  (litei-ary  institutions),  99. 

22  &  23  Vict.  c.  35  (proi^crty  ameudmout  and  relief  of 
trustees),  261. 

ss.  1,  2  (ctt'cct  of  licence),  4G6,  467. 

s.  3  (severance  of  reversion),  468. 

s.  4  (relief  against  forfeiture),  469. 

s.  5  (relief  to  bo  recorded  on  lease), 
469. 

s.  6  (Court  to  grant  relief  once  only), 
469. 

ss.  7,  8  (insurance  against  fire),  469. 

s.  10  (rent-charge),  391. 

s.  11  (judgments),  125. 

s.  12  (powers),  347. 

s.  13  (purcbase  -  money,  mistaken 
pajnaient),  357. 

s.  14  (trustees  of  wills),  261. 

s.  15  (trustees),  262. 

s.  16  (executors,  power  to  raise  mo- 
ney), 262. 

s.  17  (purchasers  and  mortgagees),  262. 

ss.  19,  20  (inheritance,  descent),  11, 
123,  125,  127,  135. 

s.  21  (assignment  of  personalty),  225. 

s.  22  (index  of  crown  debtors),  116. 

s.  23  (payment  of  mortgage  or  pur- 
chase-money), 548. 

s.  27  (liability  of  executors  for  rents, 
&c.),  473. 

s.  28  (exoneration  of  executors  from 
rent-charges,  &c.),  392. 

22  &  23  Vict.  c.  43,  ss.  10,  11  (Inclosure    acts    amend- 

ment, partition),  169, 377. 

23  &  24  Vict.  c.  38  (property  amendment),  110,  112. 

s.  1  judgments),  112,  205,  429. 
s.  2  (writs  of  execution  to  be  regis- 
tered), 112,  205. 
s.  6  (restriction  of  waiver),  467. 
s.  7  (uses,  scintilla  juris),  343. 
23  &  24  Vict.  c.  53  (Duke  of  Cornwall),  549. 
23  &  24  Vict.  c.  81  (completing  proceedings  under  Tithe 

commutation  acts),  377,  434. 
23  &  24  Vict.  c.  83  (infants'  settlements),  89. 
23  &  24  Vict.  c.  93  (commutation  of  tithes),  401. 
23  &  24  Vict.  c.  115,  s.  1  (crown  bonds,  &c.),  116. 

s.  2  (entering  satisfaction  on  judg- 
ment), 110. 
23  &  24  Vict.  c.  124,  ss.  35,  39  (purchase  of  reversion  of 

leaseholds),  481,  482. 
23  &  24  Vict.  c.  126  (law  and  equity),  207,  295. 

ss.  26,  27  (dower),  287. 
23  &  24  Vict.  c.  134  (Eoman  Catholic  charities),  29,  93. 
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Statutes  cited : 

23  &  24  Vict.  c.  136  (charities),  97. 

s.  16  (majority  of  trusteeb,  power 
of,  to  sell,  &c.),  98. 

23  &  24  Vict.  c.  145  (power  of  sale,  &c.),  357,  510. 

ss.  8,  9  (renewal  of  leases  and  rais- 
ing money),  357,  481. 

s.  10  (consent  to  sale,  &c.),  357. 

s.  27  (power  to  appoint  new  trus- 
tees), 208. 

s.  28  (death  of  trustee  of  will  in 
lifetime  of  testator),  208. 

s.  29  (trustees'  receipts  good  dis- 
charges), 548. 

s.  32  (negative  declaration  in  settle- 
ments), 357,  510. 

s.  34  (extent  of  the  Act),  208,  357, 
481,  510. 

24  Vict.  c.  9  (convej^ance  of  land  to  charitable  uses),  93. 

s.  1  (reservation  of  rent,  &c.),  94. 
ss.  2 — 5  (separate  deed ;  inrolment),  94,  96. 
24  &  25  Vict.  c.  62  (limitation  as  to  crown  suits),  549. 

s.  2  (Duke  of  Cornwall,   limitations 
as  to  suits  by),  549. 
24  &  25  Vict.  c.  91,  s.  31  (stamps),  181. 
24  &  25  Vict.  c.  95  (repeal  of  criminal  statutes\  156. 
24  &  25  Vict.  c.  96,  s.  28  (destruction,  &c.  of  title  deeds), 

181. 
24  &  25  Vict.  c.  100  (attainder),  156. 
24  &  25  Vict.  c.  133  (draining),  377. 

24  &  25  Vict.  c.  134  (bankruptcy),  430. 

25  Vict.  c.  17  (charities),  95. 

25  &  26  Vict.  c.  53  (title  and  conveyance  of  real  estates), 

568. 
25  &  26  Vict.  c.  67  (declaration  of  title),  567. 
25  &  26  Vict.  c.  73  (inclosiu'o  commissioners),  377,  434. 
25  &  26  Vict.  c.  86  (lunatics),  90. 
25  &  26  Vict.  c.  89  (joint-stock  companies),  102. 
25  &  26  Vict.  c.  108  (sale,  minerals),  358. 

25  &  26  Vict.  c.  112  (charity  commission),  97,  207. 

26  &  27  Vict.  c.  106  (charities),  96. 

27  Vict.  c.  13  (charities),  95,  96,  97. 

27  &  28  Vict.  c.  45  (settled  estates),  34,  48. 
27  &  28  Vict.  c.  112  (judgments),  81,  112,  113,  205,  31 1, 
•129,  494,  518. 

27  &  28  Vict.  c.  114  (inii)rovement  of  land),  41,  12,  43. 

28  &  29  Vict.  c.  73  (naval  i)ay  and  iicnsions),  120. 
28  it  29  Vict.  c.  96  (stamjjs),  230. 

28  &  29  Vict.  c.  99  (county  courts),  195,  207,  5()!i. 
28  &  29  Vict.  c.  10-1  (crown  suits).  1  IC,  117. 

28  &  29  Vict.  c.  122  (simony),  3!(9. 

29  &  30  Vict.  c.  57  (inrolnn'nt  of  charity  dct-ds).  97. 

29  «fc  30  N'ict.  c.  122  (luotropolitan  coinnionH),  377. 

30  iV-  :;i  \'ict.  c.  47  (lis  pendens),  117. 
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Statutes  cited : 

30  &  31  Vict.  c.  48  fauctiourt  of  estates),  202. 

30  &  31  Vict.  c.  GO  (nioi'tgago  debts),  521. 

30  &  31  Vict.  c.  87  (Court  oi  Chancery),  90. 

30  &  31  Vict.  c.  131  (compauios),  102. 

30  &  31  Vict.  c.  142  (county  courts),  19o,  203,  509. 

30  &  31  Vict.  c.  143  (expiring  laws  continuance),  434. 

31  ^'ict.  c.  4  (sales  of  reversions),  559. 
31  &  32  Vict.  c.  40  (partition),  1()9. 

31  &  32  Vict.  c.  44  (sites  of  buildings  for  religious  pur- 
poses), 99,  100. 
s.  3  (inrolment  of  deed),  97. 
31  &  32  Vict.  c.  54  (judgments),  114. 

31  &  32  Vict.  c.  89  (commons),  377,  434. 

32  &  33  Vict.  c.  36  f burial  grounds),  207. 

32  &  33  Vict.  c.  4G  (specialty  and  simple  contract  debts), 

107,  204. 
32  &  33  Vict.  c.  56  (endowed  schools),  98. 
32  &  33  Vict.  c.  71  (bankruptcy),  344,  393,  430,  474. 
32  &  33  Vict.  c.  83  (Insolvency  Court),  567. 
32  &  33  Vict.  c.  107  (iuclosure),  377. 

32  &  33  Vict.  c.  110  (charities),  97,  98,  207. 

33  Vict.  0.  14  (naturalization),  87,  89,  198,  199. 

33  (S:  31  Vict.  c.  23  (abolition  of  attainders),  30,  SO,  91, 

156,  199. 
33  &  34  Vict.  c.  28  (attornevs'  and  solicitors'  remunera- 
tion), 238,  526. 
33  &  34  Vict.  c.  34  (trust  funds),  101. 
33  &  34  Vict.  c.  35  (apportionment),  40. 
44  (stamps),  460. 

56  (limited  owners'  residences),  43. 
93  (married  women's  i^ropertv),  270,  271, 

447,  479. 
97   (stamps),   181,   201,   202,   207,   211, 
217,  229,   231,  390,   396,  440,  460, 
472,  500,  519,  526,  oSli,  560. 
33  &  34  Vict.  c.  99  (stamps  repeal),  217,  229,  230,  390. 

33  &  34  Vict.  c.  102  (naturalization),  89. 

34  Vict.  c.  13,  s.  4  (exemption  from  mortmain  acts),  100. 
ss.  5,  6  (inrolment,  limitation  of  gift),  100. 

34  &  35  Vict.  c.  79  (lodgers'  goods  protection),  294. 

34  &  35  Vict.  c.  84     (limited     owners'     residences     act 
amendment),  42. 

s.  3  (improvements),  42. 

35  &  36  Vict.  c.  24  (charitable  trustees    incorporation), 
101,  208. 

s.  13  (inrolment),  97. 
35  &  36  Vict.  c.  39  (naturalization),  89. 

35  &  36  Vict.  0.  50  (railway  rolling  stock  protection), 
294. 

36  Vict.  c.  19  (inclosures),  377. 
36  &  37  Vict.  0.  42  (tithes  of  market  gardens),  401. 
36  &  37  Vict.  c.  50   (sites  for  places  of  worship  and 

burial\  99. 


33 
33 
33 

&  34  Alct. 
&  34  Vict. 
&  34  A'ict. 

c. 
c. 
c. 

33 

&  34  A'ict. 

c. 
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Statutes  cited : 

36  &  37  Vict.  c.  6(3  (Supreme  Court  of  Judicature  Act, 
1873),   31,  33,  115,  203,  206,  213, 
287,  490,  505. 
.s.  16  (ti-ansfer  of  jurisdiction),  70,  72, 
75,  92,  94,  100,  168,  169,  191, 
221,  243. 
ss.  16-19  (jurisdiction),  213. 
s.  17  (transfer  of  jimsdiction),  168, 

191. 
s.  18  (transfer  of  jurisdiction),  191. 
s.  24  (law  and  equity  to  be  concui*- 
rently  administered),  213,214, 
215. 
s.  25,  sub-sect.  2  (express  trust),  551. 
sub-sect.  3  (waste),  33. 
sub-sect.  4  (merger),  490. 
sub-sect.  5  (mortgagor  may  sue 
in  his  own  name), 
505. 
sub-sect.  7  (time  not  essence  of 

contract),  203. 
sub-sect.   8   (injunctions),    31, 

215. 
sub-sect.  11  (rules  of  equity  to 
prevail),  191. 
s.  34,  sub-sect.  3  (Chancery  Division), 
129,  193,  215,  506. 
s.  77  (officers  and  offices),  70,  72,  75, 
92,  94,  100,  221. 

36  &  37  Yict.  c.  87  (endowed  schools),  98. 

37  &  38  Yict.  c.  33  (settled  estates),  34,  48. 
37  &  38  Vict.  c.  57  (limitations),  553,  554. 

37  &  38  Vict.  c.  78  (Vendor  and  Pui-chaser  Act,  1874), 
264,  441,  523,  560. 
s.  1  (fortj'  years'  title),  540. 
s.  2  (lessor's  title,  recitals,  title  deeds, 

&c.),  541,  560,  571. 
s.  4   (conveyance    of    legal    estate), 

507. 
s.  5  (bare  trust  estate,  now  repealed), 

141. 
s.  6  (married  woman,  bare  trustee), 

141,  280,  441. 
8.  7  (tacking,  now  roprub'd),  523. 
s.  8  (registration  of  wills),  264. 
37  &  38  Vict.  c.  83  (Supremo  Court  of  Jutlicaturo  Com- 
moiiccjiioiit  Act,  1N74),  ."Jl,  33,  115, 
168,  170,  191,  490. 
37  &  38  Vict.  c.  87  fendowod  schools),  98. 

37  a  38  \'ict.  c.  96  (statute  law  revision),  216,  223. 

38  &  39  Vict.  c.  77  (Su])reme  Court  of  Judicature  Act, 

1875),  213. 
8.  7  (idiots  and  lunaticw),  90,  206. 
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Statutes  citod : 

;58  &  3'.)  Vict.  c.  7",  s.  10  (docoasod  insolvents,  repeal  of 
stat.  3()  &  37  Vict.  c.  66,  s.  25, 
Hub-sect.  1),  203. 
38  &  39  Vict.  c.  87   (Land    Transfer  Act,    1875),    141, 
568. 
s.  48  (repeal  and  amended  re-enact- 
ment of  Stat.  37  &  38  Vict. 
c.  78,  s.  5),  141. 
8.  129  (repeal  of  stat.  37  &  38  Vict. 
0.  78,  s.  7),  523. 

38  &  39  Vict.  c.  92  (agricultural  holdings),  455,  457,  482, 

485. 

39  &  40  Vict.  c.  17  (partition),  169. 

39  &  40  Vict.  c.  30  (settled  estates),  34,  48. 
39  &  40  Vict.  c.  37  (crown  rights),  549. 
39  &  40  Vict.  c.  50  (commons),  169,  377,  378. 
39  &  40  Vict.  c.  59  (appellate  jurisdiction),  213. 

39  &  40  Vict.  c.  74  (agricultural  holdings),  455,  482. 

40  Vict.  c.  9  (Judicature  Act,  1877),  213. 
40  Vict.  c.  13  (stamps),  396. 

40  &  41  Vict.  c.  18  (settled  estates),  35,  48,  91. 
s.  4  (leases),  28. 

ss.  4-15  (powers  of  leasing),  35. 
s.  16  (sale  of  timber),  31,  48. 
s.  17  (costs  of  proceedings  for  protec- 
tion of  estate),  55. 
ss.  18-37  (consideration  for  land  sold 

for  building,  &c.),  48. 
s.  34  (sales),  48. 
s.  38  (exercise  of  powers),  48. 
ss.  44,  46  (leases  by  tenant  for  life), 

34,  79,  277,  287. 
s.  47  (demise  by  husband),  34. 
s.  48  (execution  of  counterpart),  34. 
s.  57  (date  of  settlement),  34. 
s.  58  (repeal),  34. 
40  &  41  Vict.  c.  31  (water  supply),  43. 
40  &  41  Vict.  c.  33  (contingent  remainders),    320,    331, 
365,  371,  448. 

40  &  41  Vict.  c.  34  (exoneration  of  charges),  197,  521. 

41  Vict.  c.  23  (acknowledgment,  Ireland),  280. 
41  &  42  Vict.  c.  42  (tithes),  401. 

41  &  42  Vict.  c.  56  (commons),  377. 

41  &  42  Vict.  c.  71  (metropolitan  commons),  377. 

42  &  43  Vict.  c.  37  (inclosure),  378. 
42  &  43  Vict.  c.  59  (outlawry),  29. 

42  &  43  Vict.  c.  78  (Judicature  Act,  1879),  70,  72,  75,  92, 
94,  100,  213,  221,  565. 

44  Vict.  c.  12,  s.  41  (cesser  of  duties),  335. 

44  &  45  Vict.  c.  41  (Conveyancing  and  Law  of  Property 
Act,  1881),  171,  240,  381,  387,  422, 
464,  470,  478,  496,  503,  542,  546, 
560,  562,  571,  579,  580,  582. 
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Statutes  cited : 

44  &  45  Vict.  c.  41,  s.  1    (commencement,    extent),   226, 

517,  528,  564. 
s.  2  (interpretation),    514,    537,    547, 

580. 
s.  3  (contracts  for  sale),  543,  560. 
s.  4  (completion    of     contract    after 

death),  263. 
s.  5  (discharge   of  incumbrances  on 

sale),  547. 
s.  6  (general  -words),   240,   241,  382, 

574,  575,  579. 
s.  7  (covenants  for  title),   240,   241, 

536,  537,  538,  539,  581. 
s.  9  (i^roduction,  &c.  of  title  deeds), 

562,  563. 
s.  10  (leases),  296,  464,  465. 
6.  11  (covenants  to  run  -with  rever- 
sion), 464. 
s.  12  (apportionment  on   severance), 

468. 
s.  13  (sub-demise),  546. 
s.  14  (forfeiture),  465,  469,  470. 
s.  15  (mortgages),  519. 
s.  17  (consolidation  of  mortgage),  528. 
s.  18  (leases),  503,  504. 
s.  19  (powers  of  mortgagee),  511,  514. 
s.  20  (exercise  of  power  of  sale),  511. 
s.  21  (conveyance  by  mortgagee),  511, 

512. 
s.  24  (receiver),  511. 
8.  25  (action    resjiecting    mortgage), 

509. 
s.  30  (trust  and  mortgage  estates  on 

death),  142,  165,  199,  263,  507. 
s.  31  (new  trustee),  208,  209. 
s.  32  (retirement  of  trustee),  210. 
s.  33  (powers  of  new  trustee),  207. 
s.  34  (vesting  estate  in  new  trustee), 

210,  211. 
s.  36  (trustees'  receipts),  549. 
s.  39  (married  women),  269. 
s.  41  (infiint  owner  in  feosimido),  91, 

154. 
s.  42  (management  during  minority), 

154. 
8.  44  frontchargos,  &c.),  387. 
8.  45  (redemption  of  quit  rents),  154, 

431. 
8.  49  (words  in  deeds  of  grant),  212. 
s.  50  (conveyance  to  suit),  226,  273. 
H.  51  (words  of  limitation),  175,  192, 

196,  241,  25S. 
8.  52  (powers  aiuiply  collatorul),  360. 
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Statutes  cited : 

44  &  45  Vict.  c.  41,  s.  54  (receipt  in  aeeJ),  229,  241. 
s.  iio  (receipt  in  or  on  deed),  229. 
8.  59  (covenants  to  bind  heirs),  104, 

534,  536. 
s.  60  (covenant    -with   two    or    more 

jointly),  536. 
s.  61  (advance  on  joint  account),  517, 

518. 
8.  63  (aU  the  estate),  240,  241,  574, 

575,  580. 
s.  64  (co:istrnction  of  implied  cove- 
nants), 536. 
s.  65  (long  terms),  496,  497. 
s.  71  (repeals),    208,    235,    496,    510, 
548. 
14  &  45  Yict.  c.  44  (Solicitors'  Ecmuneration  Act,  1881), 
238,  239,  526. 

44  &  45  Yict.  c.  68  (Judicature  Act,  1881),  213. 

45  &  46  Vict.  c.  38  (Settled  Land  Act,  1882),  35,  43,  49, 

55,  356,  358. 
s.  1  (short  title),  354. 

sub-sect.  3  (Act  not  to  extend  to 
Scotland),  35. 
8.  2  (definitions),  49. 

sub-sects.  5,  10  (definitions),  202. 
sub-sect.  9  (definitions),  32,  49. 
e.  3  (sale,  &c.),  49,  169,  436. 
s.  4  (regulations  respecting  sale,  &c.), 

52. 
s.  6  (leases),  32,  35. 
s.  7,  sub-sect.  1  (leases),  36. 

sub-sects.  2,  3,  4  (leases),  36. 
s.  8  (building  and  mining  leases),  36. 
8.  9  (mining  leases),  36. 
s.  10,  sub-sects.    1,    2    (variation    of 
building  and  mining  lease, 
36,  37. 
s.  11  (mining  rent),  37. 
s.  12  (special  powers),  38. 
s.  14  (copyholds),  419. 
8.  15  (mansion  and  park),  35,  49. 
s.  17,  sub-sects.    1,    2    (surface    and 

minerals),  359. 
s.  20  (conveyance),  169,  367,  436. 

sub-sects.  1,  2  (conveyance),  53. 
s.  21  (investment,  &c.),  32,  49. 

(iii.)  (improvement,  43. 
s.  22,  sub-sect.  1  (investments),  51. 
sub-sect.  2  (investments),  51. 
sub-sects.  3-7  (investments),  52. 
g.  25  (improvements),  43. 

sub-sects.  1,  2,  3  (drainage),  44, 
45. 
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Statutes  cited : 

45  &  46  Vict.  c.  38,  s.  27  (coucurronce  in  improvements), 
4G. 

B.  28,  sub-sects.  1—5  (tenant  for  life), 
4G. 

6.  29  (execution  and  repair   of  im- 
provements), 32. 

s.  30  (Improvement    of    Land    Act, 
1864),  43. 

s.  32  (application  of  money),  48. 

s.  33  (application  of  money),  48. 

s.  35,  sub-sects.  1,  2  (timber),  32. 

s.  36  (settled  land),  55. 

s.  45  (notice  to  trustees),  35,  52. 

s.  47  (papnent  of  costs),  55. 

s.  48  (Land  Commissioners),  42,  169, 
377,  391,  435. 

s.  50  (powers),  361. 

s.  53  (tenant  for  life  trustee),  52. 

s.  57  (additional    powers    by    settle- 
ment), 37. 

s.  58  (limited  owners),  277. 

sub-sect.  1  (limited  o-miers),  54, 
79. 

s.  59  (infant  tenant  for  life),  91. 

s.  60  (tenant  for  life,  infant),  bo,  91. 

s.  61  (married  woman),  280,  281. 

s.  62  (tenant  for  life,  lunatic),  90. 

s.  64  (repeals),  55,  358,  481. 

s.  65,  sub-sect.  10  (term  of  lease),  35. 
45  &  46  Vict.  c.  39  (Conveyancing  Act,  1882),  361. 

s.  2  (commencement),  117,118,566,567. 

8.  6  (powers),  361. 

s.  7  (acknowledgment  of  deeds),  280, 
566. 

s.  10  (executory  limitations),  370. 

6.  11  (long  terms),  498. 

s.  12  (mortgages),  519. 
45  &  46  Vict.  c.  75  (Married    Women's    Property    Aft, 
1882),  91,  266,  270,  278,  450. 

s.  1,  sub-HOct.  1  (feme  solo),  441,  480. 

8.  2  (feme  sole),  441,  480. 

8.  5  (feme  sole),  266,  441,  4.'-:(). 

s.  19  (saving  of  existing  settlements), 
120,  269. 


8.  22  rrepoal),  270. 
8.  25  (ctjinnu 


(leucoment),  270. 
46  &  47  Vict.  c.  49  (Statute  Law  l{(»visiou   Act,  1883), 

212,  213,  287,  505. 
46  &  47  Vict.  c.  52  (IJankriinlcv  Act,  ISSIJ). 

H.  20  fadjudicatioii),  lis,  206,  174. 
H.  42  (distraint  for  ront),  344. 
8.  44  (propfsHj'diviHiljlo  amongst  cro- 
ditors),  UN,  206,  474. 
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Statutes  cited : 

46  &  47  Vict.  c.  52,  s.  50,  sub-sect.  4  (realization  of  pro- 
perty), 4yo. 

6.  52  (sequestration  of    ecclesiastical 
benefice),  120. 

s.  53  (pay,  or  salary),  121. 

s.  54  (vesting    and    transfer  of   pro- 
perty), 118,  474. 

s.  55  (disclaimer  of  onerous  property), 
392. 
.sub-sects.    1 — 7    (disclaimer  of 
onerous  proj^crty),  393,  475 
—477. 

s.  50  (powers  of  trustee),  344. 

sub-sect.  5  (powers  of  trustee), 
81,  429. 

s.  121  (small  bankruptcies),  475,476. 

s.  125   (administration    of    insolvent 
estate),  107,  142,  204,  263. 

s.  146,  sub-sect.  1  (writ  of  elegit),  108. 

s.  147  (bankrupt  trustee),  206. 

s.  168  (interpretation),  118,  206. 

s.  169  (repeal),  474. 
46  &  47  Vict.  c.  61  (Agricultural  Holdings  Act,  1883), 
483. 

s.  1  (compensation  for  improvements), 
483. 

s.  2  (improvements    executed  before 
commencement  of  Act),  483. 

s.  3  (consent  of    landlord  as  to  im- 
provements), 483. 

s.  4  (notice  to  landlord  as  to  improve- 
ments), 484,  485. 

s.  5  (contracts  of  tenancy),  484. 

s.  8  (compensation    settled  by  refer- 
ence), 483. 

ss.  9 — 22  (referees,  umpires,  submis- 
sion), 483. 

s.  22  (submission),  483. 

s.  23  (appeal  to  County  Court),  483. 

ss.  29 — 32  (charge  of  tenants'  com- 
pensation), 485. 

s.  33  (notice  to  quit),  456. 

s.  34  (fixtures),  486. 

s.  41  (resumption  for  improvements), 
457. 

ss.  44—52  (distress),  486. 

ss.  44 — 55  (distress  and  general  pro- 
visions), 294. 

s.  53  (commencement),  483. 

8.  54  (holdings  to  which  Act  applies), 
457,  483. 

s.  55  (avoidance  of  agreement  incon- 
sistent with  Act),  484. 
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Statutes  cited : 

46  &  47  Yict.  C.61,  s.  57  (compensation),  485. 

s.  59  (improvements  by  tenant  about 

to  quit),  484. 
s.  61  (interpretation),  483,  484. 
s.  62  (repeal),  455. 

47  &  48  Vict.  c.  18  (Settled  Land  Act,  1884),  54. 

s.  4  (fine  on   a  lease  to  be  capital 

money),  37. 
s.  5  (notice  as  to  sale,  &c.),  35,  52. 
s.  8  (curtesy),  277. 
47  &  48  Vict.  c.  53  (expiring  laws   continuance),    377, 

434. 
47  &  48  Vict.  c.  54  (Yorksbii-e  Eegistries  Act,  1884),  231, 
243. 
s.  2  (commencement),  525. 
s.  4  (assiu'ances  and  "nails),  232. 
s.  7  (memorandum  of  lieu  or  charge), 

525. 
s.  11  (notices   of  wiUs   not  proved), 

232,  265. 
s.  12  (affidavit  of  intestacy),  232,  265, 

525. 
s.  14  (priority  of  assurances  and  wills), 

232,  265. 
s.  15  (registration  to  be  actual  notice), 

525. 
s.  16  (legal  estate  and  tacking),  525. 
ss.  20 — 23  (official  searches  and  certi- 
fied copies),  565. 
s.  31  (offices),  565. 
s.  51  (repeal),  265. 
47  &  48  Vict.  c.  61  (Judicature  Act,  1884),  213. 
47  &  48  Vict.  c.  71  (Intestates  Estates  Act,  1884),  157. 
s.  4  (escheat  of  real  estate),  198,  374. 
s.  7  (definition  of  intestacy),  198. 

Statutes,  merchant  and  staple,  113. 

Stewaud  of  manor,  438. 

Stops,  none  in  deeds,  234. 

Subinfeudation,  61,  84. 

Succession,  definition  of  the  tenn,  336. 
duty,  335,  336,  359. 

SUCCESSOII,  336. 

SuFFEiiANCE,  tenant  by,  455. 

Suit  of  Court,  150,  152,  155,  157,  430. 
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SuruEME  Court  of  Judicature  Acts  (soo  stats.  36  &  37  Vict, 
c.  ()(),  38  &  39  Vict.  c.  77,  44  &  45  Vict.  c.  68,  and  47  &  48 
Vict.  c.  61). 

SuilKENDER  of  Ufo  interest,  331. 

of  copyholds,  427,  437,  439,  444,  445,  446,  449,  649. 

nature  of  surrenderee's  right,  440. 

of  copyholds  of  a  married  woman,  440,  441. 

of  a  term  of  years,  488,  489,  491. 

in  law,  480. 

of  mortgaged  estate,  507,  n. 

.Survivors  of  joint  tenants  entitled  to  tho  whole,  163. 

of  copyhold  joint  tenants  do  not  require  fresh  ad- 
mittance, 433. 


T. 

Table  of  descent,  explanation  of,  136. 

Tacking,  523,  529. 

Tail,  estate,  57,  58,  65,  66,  75,  76,  82,  175,  196,  229,  253,  255, 
258,  307,  308,  370. 
derivation  of  word,  65. 

inrolmcnt  of  disentailing  deeds,  70,  n.,  72,  74. 
destruction  of  entails,  66. 
(fuasi  entail,  82. 

constructive  estate,  in  a  will,  257. 
bar  of  estate,  68,  70,  74,  76,  78,  79,  427,  445. 
descent  of  estate,  80,  82,  130,  595. 

words  in  tail,  in  tail  male,  in  tail  female  used  in  convey- 
ance of  estate  of  inheritance,  175,  422. 
tenant  in,  after  possibility  of  issue  extinct,  76. 
tenant  in,  ex  prorisione  viri,  11. 
sale  and  exchange  by  tenant  in  tail,  80. 
equitable  estate,  196. 
no  lapse  of  an  estate,  253. 
joint  tenants  in,  162. 
estate  not  subject  to  merger,  330. 

in  copyholds,  424,  430. 

eqmtable,  in  copyholds,  445. 

T  alt  arum's  case,  66. 

Texaxt  for  life,  28,  30,  33,  34,  74— (and  see  Life). 
conveyance  by,  47, 367. 
sale  or  mortgage  of  his  life  interest,  47. 
improvements  by,   under  Settled  Land  Act,    1882  .  . 

43—46. 
to  maintain  improvements,  45. 
to  insme  buildings,  45. 
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Texaxt  not  to  cut  timber  planted  as  an  improTemenf",  46. 
power  of  sale  and  exchange,  49. 

notice,  52. 
power  of  conveyance,  53. 
infant  tenant  for  life,  54. 
persons  having  powers  of,  ui.der  Settled  Land  Act, 

1882  .  .  54. 
equitable  tenant  for  life,  201. 
costs  of,  in  protecting  estates,  oo. 
in  tail,  58 — (and  see  Tail). 
for  life,  feoffment  by,  177. 
in  dower,  leases  by,  286. 
in  fee  simple,  83 — (and  see  Fee  Simple). 
in  common,  167. 
of  coijyhold,  433. 
enfranchisement  bj",  436. 
at  will,  417,  454. 

right  of,  to  inspect  court  rolls,  438. 
by  sufferance,  455. 

Tenants  in  capite,  145. 

Tenants'  improvements,  482. 
fixtui-es,  486. 

Tenements,  6,  7,  8,  8,  n.,  9,  17. 

Tentjee  of  an  estate  in  fee  simple,  143,  153. 
of  an  estate  tail,  143. 
in  burgage,  149. 
in  villenage,  405. 

none  of  purely  incorporeal  hereditaments,  394. 
of  copyholds,  430. 
by  knight  service,  149,  152. 

Tenures,  feudal,  introduction  of,  3. 

Tekm  of  years,  tenant  for,  9,  29,  452,  454,  456,  461 — (and  see 
Lease). 
long  terms  for  securing  money,  486. 
husband's  rights  in  his  wife's,  479. 
wife's  equitable  interest  in  a  term  of  years,  479. 

equity  to  a  settlement,  479. 
attendant  on  the  inheritance,  491,  492. 
mortgage  for,  512. 
for  securing  portions,  488. 
attendant,  by  construction  of  law,  494. 
enlargement  of  long  term  into  fee  simple,  4t;6,  497. 

Testatum,  227,  233,  247,  571,  581,  628,  630. 

TliELLUSSON,  Mr.,  will  of,  372. 
Act,  372. 

"  Tjungs  real,  personal,  or  mixed,"  8,  n. 

Tillage,  612,  621. 


704  UM)EX. 

Timber,  .'JO,  31,  32,  33,  IG,  78,  103. 
on  copyhold  laiuls,  418. 
ou  mortguyod  lauds,  511. 

Time,  unity  of,  iu  joint  tenancy,  1G2,  16i5. 

whore  not  of  essence  of  a  contract,  202. 

■\vitliin  which  an  executory  interest  must  arise,  3G8. 

limited   for  makiuj^:  entry  on  court  roll  of  disentailing 

deed,  44<5,  n. 
limited  by  statutes  of  limitations,  493,  o4'J,  552,  553. 

Tithes,  400,  G13,  G25. 
lay,  400,  552. 
conveyances  of  tithes,  401. 
distinct  from  the  land,  401. 
comnuitation  of,  401. 

remedies  for  the  recovery  of  a  tithe  rent-charge,  402. 
limitations  of  actions  for,  552. 

Title,  530. 

covenants  for,  240,  533,  535,  572,  G82. 

now  implied  by  statute  in  certain  cases, 
535 — 538. 
cases  in  which  covenants  for  title  are  not  now  implied, 

538. 
covenants  implied  by  statute  may  be  varied  by  deed,  539. 
documents  of  title  dated  before  commencement  of,  543. 
sixty  years  formerlj'  required,  539,  540. 
reasons  for  requiring  sixty  years,  541. 
forty  years  now  sufficient,  540. 
act  for  obtaining  a  declaration  of,  5G7. 
act  to  facilitate  proof  of,  5G8. 
Land  Titles  and  Transfer  Act  (see  stat.  38  &  39  Vict. 

c.  87). 

Title  deeds,  destruction,  &c.  of,  181,  n. 

mortgage  by  deposit  of,  514,  524,  n. 

importance  of  possession  of,  557. 

who  entitled  to  custody  of,  557,  558. 

in  possession  of  mortgagee,  557,  559. 

covenant  to  produce,  500,  5G1. 

attested  copies  of,  545,  5G0. 

grant  of,  573,  n.,  G32. 

acknowledgment  of  right  to  produce,  561 — 563. 

undertaking  for  safe  custody  of,  564. 

Titles  of  honom-  are  real  property,  9,  402. 

Traders,  debts  of  deceased,  105. 

Transfer  of  land,  568. 

of  mortgages,  518,  519. 

of  property.  Act  to  simplify  (see  stat.  7  &  8  Vict.  c.  76). 

Treason,  forfeiture  for,  80,  91,  156,  156,  n.,  198. 

abolition  of  forfeiture,  30,  80,  91,  156,  198. 

Tribal  Community,  404. 
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Teustek  Act,  1850  . .  200. 

bare,  141,  199,  n.,  441. 
landlord,  485. 

Trustees  made  joint  tenants,  164,  199. 

difference  between  the  rights  of  triistee  and  cestui  que 

trust,  19'6,  n. 
failure  of  heirs  of,  199. 

descent  of  estate  of  trustee,  142,  105,  199,  203. 
bankruptcy  of,  205. 
retirement  of  trustee,  209. 
acts  for  appointing  new,  206 — 208. 
statutory  j^ower  to  api)oint  new  trustees,  208,  209. 
Testing  of  trust  estate  in  new  trustees,  200,  210. 
conveyance  of  trustee's  estate,  210. 
of  charity  property,  98,  207. 
incorporation  of  trustees  of  certain  charities,  101. 
official  trustee  of  charity  lands,  98. 
stamps  on  appointment  of  new,  207,  211. 
where   they  may  sell  or  mortgage  to   pay  testator's 

debts  or  legacies,  201. 
estates  of,  under  wills,  259. 
to  preserve  contingent  remainders,  332,  333. 
such  trustees  not  now  required,  331. 
declaration  vesting  land  in  future  trustees,  308. 
of  copyholds,  tenants  to  the  lord,  445. 
mortgages  to,  517. 

covenants  by,  on  a  sale,  535,  537,  538. 
receipts  of,  good  discharges,  548. 

Trusts,  186,  190,  334. 

notice  of  a  trust,  193,  u. 
declarations  of,  stamp  on,  201,  n. 
in  a  will,  259. 

contingent  remainders  of  trust  estates,  334,  371. 
of  copyholds,  444. 
for  separate  use,  120,  207,  208,  445. 
for  alien,  198. 

limitation  in  cases  of  express,  550,  554. 
not  abolished,  215. 
See  also  Equitable  Estate. 


TUEF,  31. 
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Vendor,  lien  of,  for  unpaid  purchase-monej-,  515,  521. 
covenants  for  title  by  a,  535,  572,  580,  032. 
and  Purchaser  Act,  1874  (see  stat.  37  &  38  Vict.  c.  78). 
rights  of  vendors  and  ])urchascrs  on  sales  made  after 
31st  Dec.  1881  . .  542. 

Vested  remainder,  301,  311. 

definition  of,  302. 
.S(!o  also  Kkmaindku. 


7U(i  INDKX. 

VESTiNti  okdkks,  ;i(i.s,  .■)!);;. 

tk'i'laration   vesting   laud  in   future  trustees, 
;)(iS. 

YlCAKAOES,  advowsoiis  of,  398. 

Vill.t:,  146. 

Village  Commuxities,  o,  n.,  101. 

A'lLLAXi,  14G,  404. 

ViLLAM'.M  SoCAGIU^r,  408. 

Villeins  regardant  or  in  gross,  412,  n. 

ViLLEXAGE,  VlLLEXAGIUil,  28,    1();5,  404,  U.,  411. 

tenure  in,  405. 
liraoton's  account  of,  407. 
]>riviloged  villenage,  408. 

tenants  in,  anoientlj'  in  a  ditfereut  state  from  free- 
holders, 425. 

ViKCiATA,  40(),  n.,  ()12,  n. 

UxBOKX  persons,  gifts  to,  77,  '^2o,  324,  325,  (547. 

UXDERLEASE,  477,  478. 

mortgage  bj%  514. 
contract  for  sale  of,  543. 
sale  of,  544. 
contract  to  grant,  54(). 

Unities  of  a  joint  tenancy,  162,  165. 

VoLUXTARY  conveyance,  102. 

VouciiiXG  to  warranty,  6i). 

UsEK,  immemorial,  554. 

abandonment  by  non-,  557. 

Uses,  186,  188,  219,  220,  n.,  234,  339,  343,  363. 
explanation  of,  188,  343. 
statute  of,  does  not  apply  to  copyholds,  444. 
no  use  upon  a  i;se,  191. 
convej^ance  to,  224,  225. 
doctrine  of,  applicable  to  wills,  259. 

springing  and  shifting,  321,  339,  342,  343,  364,  n.,  371, 
448. 
examples  of,  340,  341,  ,'543. 
] lower  to  appoint  a  use,  345. 
to  bar  dower,  353,  632. 

Usury  laws,  repeal  of  the,  516. 

W. 

"Waiter  of  breach  of  covenant  in  a  lease,  467. 
"NVale.",  common  aii])oiKlinit  in,  620. 
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Wardship,  149. 

Waeranty,  67,  09,  o30. 

formerly  iraplied  by  word  give,  530. 
effect  of  express,  o'SO. 
now  ineffectual,  532. 

"Waste,  30,  31,  32,  33,  78,  103,  621. 

committed  in   executing  improvements  under  Settled 

Land  Act,  1SS2..32. 
equitable,  33. ■« 
by  copyholder,  419. 
common  appendant,  605. 
strips  of,  by  tlie  roadside,  379. 

Water,  description  of,  18. 

limitation  of  rigbt  to,  556. 

rights,  passing  on  a  conveyance,  574. 

Way,  rights  of,  380,  556,'  574. 

Widow,  dower  of,  281,  285,  285,  n.,  286,  54(). 
froebench  of,  450. 

Widowhood,  estate  during,  29. 

Wife,  separate  property  of,   120,  121,  266,  267,  268,  269,  273, 

275,  n.,  445,  449. 
Married  Women's  Projierty  Act,  1882  .  .  266,  480. 
equitable  estate,  267. 
equity  to  a  settlement,  267,  479. 

bankrupt  husband,  267,  n. 
trusts  for  separate  use  enforced,  267. 
conveyance  of  sejiarate  jiroperty,  280. 
powers  of,  under  Settled  Land  Act,  1882  . .  280. 
conveyance  of  her  lands,  280. 

rights  of,  in  her  husband's  lands,  121,  281,  286,  449,  450. 
appointment  bj',  and  to,  349. 
surrender  of  copyholds  to  use  of,  440. 
copyholds  which  are  wife's  separate  propertj',  441,  450. 
surrender  of  wife's  copyliolds,  441,  446,  447. 
husband's  interest  in  wife's  copyhold  lands,  449. 
husband's  right  in  her  term,  479. 
equitable  interest  in  a  term  of  years,  479. 

Sec  also  Married  Woman.  ' 

Will,  tenant  at,  417,  454. 

cannot  bar  an  estate  tail,  7'S. 

construction  of,  25,  26,  254. 

ignorance  of  legal  rules,  254,  260. 

alienation  by,  85,  245. 

witnesMOBto,  246,  248,  .'MS,  442. 

revocation  of,  250,  251. 

of  real  estate,  now  .sjxtaks  iroiii  (csfntiii's  death,  252. 

gift  of  OHtate  tail  l)y,  253,  255,  257,  25S. 

gilt  of  fee  simiile  by,  255,  25S. 
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WiM.,  ux's  and  tru>ts  in  a,  2.jf). 

registration  of,  in  MicUUosox  and  Yorkshire,  264,  265. 

exorcise  of  powers  by,  .'J-liS,  .'319. 

executory  devise  l)y,  361,  442. 

of  copyholds,  442,  448. 

of  leaseholds,  472. 

of  'Mr.  Thellusson,  372. 

charge  of  debts  by,  106,  261,  263. 

devise  to  issue  of  testator,  2o3. 

devise  to  heir,  2(50. 

doviso  in  fee  or  in  tail  charged  with  debts,  262. 

Wills,  Statute  of,  245. 

new  Acts,  27,  246,  24S,  256,  257,  348,  389,  473. 
Amendment  Act,  1852  .  .  247. 

AViTXESSES  to  a  deed,  228. 

to  a  will,  246,  248,  348,  442. 
to  a  deed  executing  powers,  346. 

Words,  constnied  according  to  their  usual  sense,  18,  25. 
of  limitation,  174,  175,  176,  241,  258,  304,  422. 

Writ  of  elegit,  108,  112. 

of  waste  abolished,  31. 
registration  of.  111,  112,  113. 

Writing,  employment  of,  on  transfer  of  incorporeal  property,  13. 
formerly  unnecessary  to  a  feoffment,  178. 
nothing  but  deeds  formerly  called  writings,  179. 
now  required,  183. 

bargain  and  sale  for  a  year  must  be  in,  223. 
required  to  assign  a  lease,  472. 
contracts  and  agreements  in,  201. 
trusts  of  lands  required  to  be  in,  201. 

Wroxg,  estate  by,  177. 

Y. 

Yard  lands,  406,  611,  619,  n. 

Year  to  year,  tenant  from,  456,  457. 

York  registry,  231,  243,  264,  265,  565. 

Yorkshire,  devise  of  lands  in,  264,  265. 
mortgage  of  land  in,  523. 
bargain  and  sale  of  lands  in,  243,  532. 
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